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INDIAN 

MERCANTILE LAW 


CHAPTER I 

INTRODUCTION 


Mode of Treatment:—The subjects included in* y this book 
have been dealt with in the following* older with the object of 
maintaining a running link between the topics. 

• We know that a trade or business may be carried on by an 
individual or by a partnership concern or by a company; and 
in each case agents may be employed for the purpose. 

j In carrying on a trade one has to enter Into contracts with 

* people for various purposes, be has to sell and purchase goods; 
j the goods ha\e to be carried over land , or sea or air; they 

have to be insured against fire, accident, or loss; and pay¬ 
ments for them have to be facilitated through negotiable 
instruments . In business transactions one also finds securities, 
■ against money due oi liabilities to be incurred in transactions 
between different persons. In this category we find securities , 
mortgage , pawn , pledge and hen. There is a certain class of 
business known as hanking wdticli deals with these securities 
; and which facilitates payment in connection with inland and 
\ foreign tiade. 

The fruits of labour and skill of a man are safe-guarded 
against violation by imitation or plagiarism, etc. This is done 
by legislature by enacting Patent , Trade Mark and Copyright s 
.trf.s, etc., and by court by granting injunction against 
Passing off. 

K In case of commercial failure or difference as to respective 
; lights of parties, one 1ms recourse to the law of insolvency or 
| arbitration. 

Then we notice some humanitarian legislations which have 
followed in the wake of industrialisation and factory system, 
such as Factories Act , Trade Disputes Act , Workmen's 
[Compensation Act and other labour legislations . 
i Besides the above-noted subjects there are other mipeel- 
' laneous matters, more or less in connection with business 
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transactions, namely, Registration , Limitation , Stamp , 
Income-tax and Tariff . These are also of imporanee to the 
business people, 

Mercantile Law—its limits :—By Mercantile or Commercial 
Law one ordinarily understands particular portions of the law 
dealing with rights and liabilities or obligations arising out 
of ordinary transactions between people engaged in business or 
commerce, that is, merchants and traders. There is practically 
no consensus of opinion regarding the limits of mercantile 
law. The editor of the Compendium of Mercantile Law by 
John William Smith has omitted the law of merchant ship¬ 
ping, the law of patents and trade marks, contracts ot hiring 
and service, from the 13th edition of the book. No doubt it is 
very difficult to make a division between the mercantile law 
and the other parts of the law of contract. ‘‘The French Code 
de Commerce includes commerce in general, com prising a 
miscellaneous group of subjects such as partnership, commer¬ 
cial agency, bills of exchange, the contract of affreightment, 
Insurance, general average, faillihtes et hanquerontes , and 
commercial jurisdiction; and the Italian Code de Commercio 
and the German Handelsgestzbvch contain similar matter.” 

But so far as the present treatise is concerned, we have 
included in it all the subjects which have been prescribed by 
the different Indian Fniversities for students of commerce, 
together with certain other topics which have been considered 
proper for being dealt with along with the said subjects, for 
the benefit of the people engaged in trade or commerce. 

English Mercantile Law—its history and developments—The 
history of the lex mercatoria is very interesting. It is based 
on Itoman Law and it is a collection of maritime usages and { 
customs. In the middle ages commerce was carried on by t 
means of great fairs where people from different places and 
countries came and exchanged goods, and then after settlement 
of disputes and differences, they dispersed. So market law 
became expanded and modified. Thus the necessity of market 
courts was recognised. Their proceedings were of a summary 
nature. 

“The history of mercantile law may be roughly divided 
into three periods: first, a time when mercantile law, so far 
as it existed, was administered in special courts, and for the 
purpose of settling the disputes of a special class, subject to * 
peculiar duties and possessed of peculiar rights; a second 
period, in which mercantile law chiefly consisted of a body of 
customs, to be proved, in case of doubt, as facts, and binding 
only upon a special class; a third period, in which these 
customs are incorporated in the general law, and are binding 
upon all, whether merchants or not.” v 
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pAnot&r division may be suggested. The first period 
&nds to fhe appointment of Coke as Chief Justice; the 
tjnd, fron that event to the appointment of Lord Mansfield 
ijbhief Jlstice, in May, 1756; and the last, from that date 
tthe pr^ent timk.” But this division fails to note the 
livices ofiLord Holt towards the development of English 
flrcantilelaw.” 

The eoimon Law of England is the oldest unwritten law 
/kich has >een judh ially evolved from the general custom of 
he county It means the law as administered in the Kings’ 

1 Court affjr the Norman conquest. It also includes ancient 
/legal treajises by eminent jurists. It is often said that it 
'existed frm beyond legal memory, which is supposed to carry 
us to thei Origin of the British Parliament. As at present 
understood it indudes the Law Merchant and the Law 
Maririme—these two exclusively deal with mercantile matters. 

“LawMerthant is neither more nor less than the usages 
of merchats and fr iders in the different departments of trade, 
ratified bf the decisions of courts of law, which, upon such 
usages beug pioved before them, have adopted them as settled 
law with a view to the interests of trade and the public 
convenieme, the courts proceeding herein on the well-known 
principle of law that, with reference to transactions in the 
different iepartmenls of trade, courts of law, in giving effect 
to the cortracts and dealings of the parties, will assume that 
thj* latter have deaJt wutli one another on the footing of any 
ustoms oi usage pif vailing generally in the particular depart¬ 
ment. Bjr this process, what before was usage only, unsanc- 
doled In legal decision, has become engrafted upon or 
incorporated into, tire common law, and may thus be said to 
h»rm partof it ’ 1 —Goodwin v. Roberts (1875), L.R. 10 Ex. 337 
lute). 

Thus the Law merchant (lex mercatoria) consists of a body 
of legal principles founded on the customs and usages 
prevalent among merchants in their dealings with each other. 
It was originally administered in the Staple Courts or in the 
Star Chamber. The Admiralty Courts also administered mer¬ 
cantile law. And we know that there was a great conflict 
between tie Admiralty Court and the Courts of Common Pleas 
in Coke’s time. The lex mercatoria may be said to be a part of 
the jv$ gentium. Sometimes it is spoken of as a form of 
private international law. An important source of this law 
consisted of the collection of maritime usages and customs. 

During the time of Chief Justice Coke (in the reign of 
James I) it was administered for settling disputes between 
merchants. Activities of Lord Holt during the reign of Anne 
axe also memorable. He introduced into English law the whole 
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lloman Law of bailments. But during the time of Lord Chi 
Justice Mansfield (died in 1793) various customs tf the m<j 
cantile people were judicially recognised by hinj, and t 
outcome was a body of customs referred to in casjs of douj 
arising out of transactions between mercantile pbple o 
Ultimately all these principles and customs were ejabodiedft < ! 
the general law of the land. , 4 i l 

The Law Maritime was originally administered n Enghav iil 
by th6 Courts of Admiralty and it dealt with murmme traasA j§ 
actions between the people. ¥ t ^ ~ 

“The decisions of the courts have done much } develop^ 
mercantile law, especially in regard to agency, msuunee, and 
Sale. Much more has been effected by legislation and the Ig 
various codifying measures relating to joint stock cjmpanies, f 
partnerships, bills of exchange, sale of goods, marinelnsuranee ! 
and bankruptcy, approach nearer to a complete mercantile code \ 
than the so-called Codes de Commone of other counjries. M 

Thus the general body of the common law in liigland is 
“a body of national custom which the people have ouncl out 
for themselves to be just, salutary and convenient, Aid which 
they have moulded from time to time to meet the changing 
conditions of society.” 

Principles of Equity :—The principles of Kprity? *ure 
nothing but rules of justice enunciated l>y a njimber of 
eminent Lord Chancellors of the Courts of Chmcery i of 
England to mitigate the rigouts of English GommonjLaw. Jlut 
these rules of Equity in course of time became fixed ifs rules of 
Gammon Law, and after the passing of the Judicufturo Acts 
of 1873 and 1875, law and equity came to be administered 
equally by all the divisions of the High Court of Jiistice and 
in case of a conflict between the rules of law and the rules of 
equity, the latter prevailed. 

History of Indian Mercantile Law : —In the beginning 
the 18th century English traders in India found it neeess, 
to Introduce commercial legislation based on English Mere,* , 
tile Law in carrying on trade in the Presidency towns. Th^ 
reasons behind the introduction of it in India w^te that it 
prevailed in their own country and they were accustomed to 
its principles and that it was considered prudent that the 
Indian mercantile law should be based on principles recognised 
throughout the mercantile world. 

We may briefly note bow the principles of mercantile law 
had been gradually in trounced in Indio. Under the Charier 
of 1753 the English Statutes and Common Law as modified by 
local (Indian) circumstances were introduced in the three 
Presidency towns only, ‘with respect to transactions between 
the people*, but suits between the ‘natives* were excluded from 
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the jurisdiction of the courts unless both the parties submitted 
to it. The Supreme Court of Calcutta was established by the 
English Act of 1781, for trial of cases between the inhabitants 
of Calcutta. In case of any dispute between parties in matters 
of contract, it was decided, when the parties were Mahomed ana, 
by the Mahomedan Law; and when the parties were Hindus^ 
by the Hindu Law ; but when one of the antagonistic parties, 
was a Hindu or ft Mahomedan, by the laws and usages of the 
defendant. Tinder the Act of 1797, similar courts had been 
established in Madras and Bombay. But the Mofussll Courts 
decided disputes according to justice, equity and good 
conscience. 

Sources of Indian Mercantile Law : — The sources of mercan¬ 
tile law as administered in India may be classified as 
follows;—(1) Acts of Parliament, (2) English Common Law 
including Law Merchant and Maritime Law, (3) Principles of 
English Equity Courts, (4) Acts of the Governor-General iu 
Council, (5) Acts of the Local or Provincial Legislatures, and 
(6) Leading cases. 

Under the Government of India Act, 1935 (26 Geo. o* 
Ch. 2), powers of legislation have been distributed amongst 
the Federal legislature and the Provincial legislature in Part 

Chapter I; and in the Seventh Schedule three lists have 
been appended, viz., 'Federal List ’, 'Concurrent Legislative 
T/isV and 4 Provincial Legislative List ’ whereunder respective 
matters have been enumerated. The following amongst others 
are included in the ‘ Federal Legislative List\ viz., marine 
shipping, admiralty jurisdiction, carriage of passengers and 
goods by sea or by air, copyright, inventions, designs, trade* 
marks and merchandise marks; cheques, bills of exchange* 
promissory notes, etc.; corporations, that is to say, the incor¬ 
poration, regulation and winding up of trading corporation 
including banking, insurance and financial corporations, etc.; 
of regulation of labour and safety in mines and oil fields. 

f Under the 'Concurrent Legislative List we find, amongst 
others, the following:—contracts, including partnership, 
agency, contracts of carriage; bankruptcy and insolvency; 
factories; welfare of labour; conditions of labour; provident 
funds; employer’s liability and workmen’s compensation; 
health insurance; shipping and navigation on inland water* 
ways; carriage of passengers an^oods on inland water-ways. 

We find the following amonjj&ti others, under the 'Provin¬ 
cial Legislative List ’;—communications, that is to say, roads, 
bridges, ferries; minor railways; inland waterways; regula¬ 
tion of mines and oil-fields; trade and commerce within the 
Province; incorporation, regulation and winding up of 
corporations other than corporations specified in the Federal 
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Legislative List; co-operative societies; dues on passengers 
and goods carried on inland waterways. 

The principal matters under the mercantile law of India 
have now been codified by the Indian Legislature on principles 
fimilar to those existing under the English law, modification 
*£ the latter being found necessary according to local pecu¬ 
liarities, conditions, and usages of the people When we find 
an enactment of the Indian Legislature regarding any branch 
of the mercantile law, we shall be guided by it. But in the 
absence of any such law or recognised custom on any point, 
the principle of English law applicable to mercantile trans¬ 
actions shall have to be followed {Mayor of Lyons v. East 
India Co., 1 M.I.A. 175). We find no complete code in India 
relating to contracts of carriage, fire insurance, marine 
insurance, etc. With regard to these and similar matters, we 
are guided by the English law as far as practicable. 

As to specific enactments by Indian Legislature dealing 
with different branches of mercantile law we may note the 
following important ones:—(1) Indian Contract Act (No. XI 
of 1872), (2) Indian Sale of Goods Act (III of 1930), (3) Indian 
Partnership Act (IX of 1932), (4) Indian Companies Act (VII 
of 1913), (5) Negotiable Instruments Act (XXVI of 1881), 
(6) Arbitration Act (X of 1940), (7) ltailways Act (IX of 
1890), (8) Carriers Act (III of 1865), (9) Presidency-Towns 
Insolvency Act (III of 1909), (10) Provincial Insolvency Act 
(V of 1920), (11) Transfer of Property Act (IV of 1882), (12) 
Factories Act (XXV of 1934), (13) Workmen’s Compensation 
Act (VIII of 1923), (14) Employers’ Liability Act (XXIV of 
1938), (15) Employment of Children Act (XXVI of 1938), (16) 
Payment of Wages Act (IV of 1936), (17) Indian Insurance 
Act (IV of 1938), (18) Trade Marks Act (V of 1940), (19) 
Mines Maternity Benefit Act (XIX of 1941), etc., etc. 



CHAPTER It 

PARTNERSHIP 

(Based on Indian Partnership Act, No. IX of 1932) 

History of the Law of Partnership ; —The law of partnership 
was codified in India by the Indian Contract Act XI of 1872 
The partnership portion of the law was contained ifr Chapter 
II of that Act. But the said Act was not exhaustive, and as 
the trade in India developed, Indian courts had recourse to 
English decisions, Now we find an independent Partnership 
Act in India, namely, Act IX of 1932. The main object of 
this enactment was to make the commercial law uniform by 
adopting the principles of the English Act and the leading 
decisions thereon with certain modifications. As to registra¬ 
tion of firms provisions have been made in this Act. This law 
of partnership is concerned with the rights and duties of 
partners as between themselves, and with the legal relations 
between the partners on the one hand and third persons on 
the other which flow from, or are incidental to, the formation 
of a partnership. 

In England we find the Registration of Business Names 
Act of 1916. In Burma there was a Registration of Business 
Names Act of 1920 which has been repealed by the Partner¬ 
ship Act of 1932. 

The present Partnership Act repeals Chapter II of the 
Contract Act, as the subject-matters therein dealt with Ime 
been brought in the new Act. The general provisions con¬ 
tained in the Contract Act shall no doubt be applicable to the 
partnership contract unless they are inconsistent with the ex¬ 
press provisions of the Partnership Act. Explanations 2 and 3 
to S. 27 of the Contract Act shall not apply to partnership. 

Definitions: —An “act of firm” means any act or omission 
by the partners or by any of them or their agent giving ris«5 
to a right enforceable by or against the firm. (S. 2(a). ). 

"Business' includes trade, occupation and profeession. The 
partnership business "must be limited to what are recognised 
among business men as commercial and professional business, 
i.e. } calling in which men hold themselves Out as willing to 
sell goods, or skilled assistance or other service*’. 

But a person who is otherwise disqualified from carrying 
on a profession or business shall not be entitled to do the same 
by forming a partnership concern. Thus a barrister or a 
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pleader who is not properly qualified for carrying on his pro¬ 
fessional business cannot do the same by way of partnership. 

Partnership defined: —It is the relation between persons 
who have agreed to share the profits of a business carried on 
by all or any of them acting for all, (S. 4). The principal 
ideas involved in this definition are the following: — 

There must be more than one person, there must be a 
business to be carried on m common with the object of earning 
profit, the said business is to be carried on, on behalf of them 
all so as to make each one of the persons liable for the debts 
and liabilities of the concern. 

The persons who enter into this partnership are 
individually known as ‘partners’ and collectively the “Firm 
and the name under which their business is carried on is called 
the “Firm Name ”, 

The principal elements of partnership are: — 

(1) the existence of more than one person; 

(2) the existence of a business; 

{3) the existence of the idea of making profit; 

(4) the existence of an agreement between the person* 
with the object of sharing profits. Friendly or 
literary societies which have no object to earn profit 
are not partnerships; 

(5) the buiness is to be carried on by all or by any of 
them acting for all; 

(6) the partnership should not consist of more than 20 
persons, or, in the case of a banking firm, 10. Any 
association exceeding these numbers must be re¬ 
gistered under the Companies Act and not under 
the Partnership Act. 

Nature of partnership:— It is a voluntary contract entered 
into by a number of persons not exceeding a certain number as 
mentioned above. It does not arise by virtue of status simply. 

Hindu Family Business: —Joint family business may, from 
the outside, look like a firm. But it is not a firm or a 
partnership concern in the strict sense of ihe term, as one of 
the important elements, namely, the contractual relation is 
absent in it. Because ordinarily by virtue of being a member 
of the family one becomes a partner in the family business. 
The righte and liabilities of the members under such a business 
are governed by the Hindu Law. It is merely a non-contractual 
quasi partnership. (S. 5.) 

Burmese Budhists : —Burmese Budhist husband and wife 
carrying on a business as such are not partners under the 
Partnership Act in such business. (S. 5.) 
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I3xi*tence or non.existence of partnership:— In order to 

ascertain the existence of a partnership we have to get at the 
real agreement between the parties. Section 6 lays dqwn that 
k a partnership is to be determined by considering all relevant 
^facts taken together as to the real relation between the parties. 
The earliest leading case on the point is Cox v. Hicham (I860, 
8 1LL.C. 268), where it was held that the trpe test of partner¬ 
ship was not participation in profits, but whether the business 
was carried on by persons acting as agents of the parties sought 
to be made liable. 

When two persons contribute a sum of money for the 
purchase of goods with the object of dividing the same after* 
wards, they are not strictly speaking partners before such 
division, but are merely joint owners. But if instead of 
dividing the goods they resell them at a profit, then tliey 
become, in the legal sense of the word, partners. 

In {Lyon v. Knowles (1863) 3 B. & S. 556) a licensed pro¬ 
prietor of a theatre let the use of it to one Dillon for the 
purpose of dramatic entertainments. Dillon managed the 
theatre and bore all its expenses. The proprietor paid for 
printing and advertising and the band. He also collected the 
door money and after retaining half of it handed the othey 
half to Dillon. Under these circumstances, the proprietor of 
the theatre and Dillon were not partners as “there was nothing 
in common between them, except that the gross profits were 
shared. In order to constitute a partnership between them 
there must be a participation of profits and not merely the 
participation of the gross profits of the concern in lieu of rent. M 

The mere sharing of profits does not conclusively establish 
the existence of partnership. The receipt of a certain share of 
profits by the lender of money does not make him a partner. 
Similarly, the servant or agent receiving a certain share of 
profit as his remuneration will not make him a partner. The 
receipt of annuity by the widow or child of a deceased partner 
does not convert them into partners. The receipt of a share 
by the ont-going owner of a business does not make him a 
partner. (S. 6.) 

In short, co-ownership, sharing of gross returns, sharing 
of profits, receipts of portion of profit in consideration of sale 
of goodwill are tests of partnership. But receipt of debt by 
instalments out of profit, remuneration by share of profits, 
widow of deceased partner receiving portion of profits tm 
annuity, receipt of interest varying in amount with profits on 
the sum advanced to partnership, do not by themselves make 
the recipient a partner in the business. 

S. 6 simply enumerates certain facts which relate to 
the non-existence of a partnership; but in order to ascertain 
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the existeno of partnership we must Jook to the essential 
elements of partnership as involved in the definition itself. We 
can only do so if we try to find out the real intention of the 
parties as to the creation of the partnership. The principal 
document by which people enter into a partnership is known 
as the partnership agreement or articles of partnership . 

Kinds of partnership : —Sometimes in the articles of part¬ 
nership one finds the period during which the partnership is 
to last, but if no fixed time is agreed upon for the duration 
of the partnership, any partner may determine it at any time 
on giving notice of his intention to do so to all the other 
partners* 

When no provision is made by the parties for the duration 
or determination of the partnership, it is called a partnership 
at will . 

In a particular partnership one becomes a partner with 
another person only in particular adventures or undertakings 
(Ss. 7 and 8). 

Formation of partnership : —The persons agreeing to form 
a partnership must all be competent to enter into contract. We 
know that under the Contract Act there are certain persons 
who are incompetent to enter into a contract, namely, lunatic, 
minor, undischarged insolvent. As regards a minor, he may 
be admitted to the benefits of a partnership, but he will not be 
personally liable for the acts of the firm; and within six 
months of his attaining majority or within six months of his 
knowledge of such partnership after majority, he may elect 
either to remain as a partner or cease to become so. 

If any of the partners be alien, the partnership would 
become dissolved when war breaks out between this countiy 
and the country to which the alien belongs. 

The contract of partnership is formed with the consent id 
all the partners. No particular formality is necessary. It may 
be in writing or parol, or it may be inferred from the conduct 
of the parties. 

Partnership Contract or Articles of Partnership: —Ordinarily 
a written agreement or deed is drawn up for the purpose of 
partnership. This document is known as the articles of 
partnership. As to its contents there are no hard and fast 
rules, but ordinarily such an agreement contains the follow¬ 
ing particulars: — 

1. The name of the firm; 

2. the nature of the business; 

3. the duration of the partnership, if fixed; 

4. the provision of the capital; 

5. the provision of outgoings and profits; 
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6* the management of the business; 

7. the keeping of accounts; 

8. the banking account of the firm; 

9. the authority for signing cheques; 

10. th£ provision as to dealh or retirement of a partner; 

11. the provision after the dissolution of the firm; and 

]2. the arbitration clause. 

The parties may add any other items regarding their 
business in the articles of partnership. These articles of part¬ 
nership may at any time be altered with the consent of all the 
parties to them. 

When a partnership has been formed, a new partner can 
only be admitted with the consent of all the old ones, for a 
contract cannot be altered against the wishes of any of the 
original parties to it. 

We often find that when a new partner is introduced into 
an old firm, a sum of money is demanded from him. This is 
called “Premium ”. 

When no fixed time is agreed upon for the duration of 
the partnership, any partner can determine it at any time by 
giving notice. 

A partnership cannot be formed for purposes forbidden by 
law or against public policy. 

A deed of partnership is to be presumed to come into 
existence on the very date of its execution unless there is 
something in the deed to show that the partnership evidenced 
by it was not to commence till a future date. Shiam Lai v. 
Shiam Lai (1935), 159 Ind. Cas. 433, 

Firm Name: —A Firm Name shall not contain any of the 
following words without the consent of the Provincial 
Governments (S. 58): — 

Crown, Emperor, Empress, Empire, Imperial, King, 

Queen, Royal or words expressing or implying the consent, 

approval or patronage of the Crown, or the Central 

Government, or any Provincial Government. 

Anybody is entitled to start a business in his own name. 
Similarly, a number of persons may trade in the name of all 
the persons even when there is another firm in existence which 
is known by the same Firm Name; but one may be restrained 
by an injunction from using a particular Firm Name only 
when there is a likelihood of a fraud being perpetrated. Be¬ 
cause, a Firm Name may acquire the reputation which another 
Firm Name is not entitled to, by commiting a fraud. An in 
junction is also ordinarily granted restraining the use of a 
Firm Name when there is the likelihood of the public being 
misled or when there is the intention to pass off. (See chapter 
on ‘Passing off’)* 
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Restraint of Trade: —As to general law regarding agree- 
ment in restraint of trade see notes under law of contract. But 
we may here note a few exceptions to that as provided by the 
law of partnership. 

An agreement in restraint of trade whereby one'is restrain* 
ed from exercising a lawful profession, trade or business of 
any kind, is void, (S. 27 of the Contract Act). But in a part¬ 
nership, there may be an agreement between the partners 
whereundfcg a partner may agree that he shall notxarry on any 
business oilier than that of the firm while he is a partner (S. 
11(2) ). Similarly while ceasing to be a partner he may agree 
that he will not carry on any business similar to that of the 
firm within a specified period or within specified local limits. 
(>S. 36(2) ). Again upon or in anticipation of dissolution, part¬ 
ners may make an agreement that some or all of them will not 
eairy on a business similar to that of the firm within a specified 
period or within specified local limits. (S. 54). Upon the sale 
of the good will of a firm, a partner may make an agreement 
with the buyer that he will not carry on a similar business 
within a specified period oi within specified local limits (S, 
55(3) ). 

Relation of Partners to third Parties :—So far as the partners 
themselves are concerned they are principally guided by the 
articles of partnership. But third parties, that is, strangers 
to the articles of partnership, or rather persons with whom the 
partners come into contact in their business transaction, are 
not bound by those articles of partnership. 

Any act of a partner within the scope of the business of 
the partnership is binding on the other partners, unless the 
person with whom a partner deals actually knows that the 
particular act is forbidden (S. 20). Thus a partner is an agent 
of the firm for the purposes of its business. He can bind the 
firm by any act which is done for carrying on the partnership 
business in the usual way (S. 18). Such an act by a partner 
must be done in the Firm Name and in a manner expressing 
or implying that it is done on behalf of the firm (S. 22). 

In fact every partner is an agent of the firm for the pur¬ 
poses of the partnership. His position is that of a general 
agent. But any act which is outside the scope of the partner¬ 
ship business will not be binding on the other members of the 
firm, unless there is a subsequent ratification. 1 

We may mention some of the general powers of a partner 
by tohich he (‘an bind his fellow partners. In the case of a 
trading partnership any partner may bind the firm by drawing* 
accepting or endorsing bills of exchange, or making or en¬ 
dorsing promissory notes when the same is done in the name 
of the firm. Similarly, a partner may sell, insure or pledge 
the effects of the firm or may purchase goods necessary for the 
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business of the firm, lie has ordinarily the authority to release 
debts due to the firm, to receive money due to it, and to give 
receipts for the same. He may borrow money on the credit oi 
the firm, defray incidental expenses and engage servants, if 
these matters are connected with the business of the firm. 

“Any partner in a trading firfii has an implied authority 
to borrow money for the purpose of the business on the credit 
of the firm. But the firm must be a trading firm. A firm is a 
trading firm if its business consists in buying and selling, , . 
Where, however, the business is not of a commercial nature, 
e.g where it is professional business, or even the business of 
a farmer, or a quarry worker, where there is no buying and 
selling ot goods, or an auctioneer, no partner can borrow or 
pledge the pui'lnershq property so as to bind his co-partners.’’ 
Parental Pvranchand v. Kapurchand , 48 Bom. 176 (182). 
When a partner can borrow money for the purpose of the busi¬ 
ness on the credit of the firm, no duty is cast on the person 
advancing the money to make any further enquiries. If the 
act belongs to an authorised class, it is not material whether 
the agent intends the principals’ benefit or not, nor whether 
the principal in fact derives any benefit. Jayantilal v. 
Popatlal , A.I.R. (1937), Bom. 262. 

Partner’s powers: —A partner has authority to do an act 
which is usually ancillary to ihe kind of business carried on by 
the firm (S. 2U). This is known as the implied authority of 
a partner. This authority may be extended or restricted by 
contract between the parties. 

The following acts do not cqme under the implied authority i 
in the absence of any usage or custom ot trade to the contrary: f 

(a) the submission of any dispute to arbitration; 

(b) opening of a banking account of the firm in his own 

name; 

(c) compromising or relinquishing any claim of the firm; 

(d) withdrawing a suit or proceeding filed on behalf of 

the firm; 

(e) admitting any liability against the firm; 

(f) acquiring immovable property on behalf of the firm; 

(g) transferring immovable property of the firm; or 

(h) entering into partnership with somebody on behalf 

of the firm, (S. 19). 

There hre certain emergency powers given by the Statute 
to a partner for the purpose of the preservation of the business 
or the property of the firm against any loss which an ordinary 
prudent man acting in similar circumstances vtfmdd do in hie 
own ease. (Ss. 22 and 13). 

If a partner exceeds bis authority and does any act outfcide 
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the scope of the partnership business, he will personally he 
liable for the same, unless it is ratified by the other partners. 

The authority of a partnei to bind the firm continues even 
after the dissolution, so far as necessary for the winding up 
the affairs of the partnership, and to complete transactions 
which are unfinished at the time. The firm is not bound by 
any act of partner who has become bankrupt. 

Partner’s liability: —The liability of the partners for any 
act of the firm is joint and several. A suit for debts or contracts 
of the firm may be brought ag ainst any of the members of the 
firm, or against the firm itself. (S. 25). 

“With regard to the extent of a partner’s liability each is 
individually liable for the whole of the debts and liabilities 
of the firm, and even though judgment be obtained against 
all jointly, it may be enforced against one only, leaving 
all questions of contribution to be settled afterwards be¬ 
tween the partners.” (Abbot v. Smith (1774) 2 W.B.I. 949) 

Thus all the partners have been held to be liable for the 
negligent driving of the partnership coach by one of the part¬ 
ners; a sleeping partner was held liable for his partner’s 
wrongful act of bribing. The principal test in such cases is 
whether the partner was acting within the scope of his 
authority, and whether it was in the course of the firm’s 
business. (S. 26). 

So far as a new partner is concerned, he is not liable to 
the creditors of the firm for anything done before he became 
a partner (S. 31). But if, after his admission into partnership, 
he receives any benefit under the old contracts, he may become 
responsible for the same on the ground of novation . 

The firm is also liable for the misapplication of money or 
property of the firm. (S. 27). 

A retiring or outgoing partner continues to be liable lor 
the debts and liabilities of the firm incurred while he was a 
partner. A retiring partner may be discharged from his 
liability by an express agreement between him, the third party 
and the remaining partners. A retiring partner may absolve 
himself from future liabilities by giving proper notice of his 
retirement. (Ss. 32 and 45). 

An expelled partner will remain liable for debts or obliga¬ 
tions incurred before his expulsion, unless there is a novation 
of contract between the parties. He may avoid future liabilities 
by giving proper notice about the cessation of his relationship 
with the firm. He is also not liable to any third party dealing 
with the firm without knowing that he was a partner. (S. 33). 

The estate of an insolvent partner is not liable for any act 
of the firm, nor is the firm liable for any act of the insolvent 
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done after the date of the order of adjudication declaring him 
an insolvent* (S. 34). 

T?he estate of a decerned partner is not liable for any act 
of the firm done after his death. (Ss. 28 and 35). 

Partners by holding out : — A person representing himself 
as a partner in a firm may be liable as such for the debts of the 
firm under the doctrine of “holding out”. This is a branch of 
the law of estoppel. This doctrine comes into play under the 
following circumstances:—When there is a representation 
either spoken or written, which is communicated to a third 
party, and the said party believes the said representation and 
acts on the faith of such representation. (S. 28). 

Persons though not partners inter se , may under certain 
circumstances be liable to third persons as if they were part¬ 
ners. Such persons are treated by law as partners, and are in 
fact estopped by their conduct from denying themselves to be 
members of the firm. They are sometimes known as 
partners'. “Where a man holds himself out as a partfker, or 
allows others to do it, he is then properly estopped from deny¬ 
ing the character he has assumed, and upon the faith of which 
creditors may be presumed to have acted. A man so acting may 
be rightlv held liable as i partner by estoppel,” (Mollwo 
March & Co. v. Court of Wards (1872)," L.R. 4 P.C. 435). 

When a person “lends his name and credit to a firm, or 
suffers his name to be used by it, and, as the phrase is, ‘holds 
himself out’ as a partner therein, he is liable for its engage¬ 
ments, whether he has any real interest in the firm or not.” 

When A introduces B to C as the moneyed partner, B was 
not a partner but he stood bs and did not deny that statement, 
it was held that he was liable as a partner for the loss incurred. 
The principle of law’ behind it is the prevention of fraud. 

But the responsibility for this sort of holding out will only 
attach when from the facts in a particular case it can be 
gathered that there was an inducement placed before others to 
believe that he was a partner. 

But when the person who wants to make another person 
liable as a partner by holding out, has knowledge that the 
latter is not in reality a partner, he will not be responsible as 
such partner. This principle of holding out applies only when 
there is any transaction arising out of any contract and not 
ot^rwise. A person who holds himself out as a partner with¬ 
out any real interest in the business is sometimes known as 
a *nominal partner .’ A ‘dormant partner' is one whose name 
is not "hnown to the outside world, but who shares in *he 
profits of the concern. 
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1 Acquisition o i rights by the Firm : —As against third parties 
a firm may acquire rights by virtue of action taken by one of 
the partners. Thus when one partner sells the goods of the 
firm in his own name, the whole partnership is entitled to 
sue the purchaser for the price. Here the relationship 
between the partner and the firm is the relationship of agent 
and principal. 

Similarly, the rights ot the firm against third parties may 
be determined by an act of one of the members of the firm, 
thus payment of partnership debt to any partner is a payment 
to all. Though a partner may receive x>ayment of a debt on 
behalf of the firm, he is not entitled to settle the same in some 
other way. (S. 19). 

Relation of partners to one another : — In the conduct of the 
business the partners mast behave with scrupulous fidelity. 
One partner cannot acquire any private benefit for himself at 
thl^xpenee of the firm or other partners. It has been held 
that rSia partner sells goods to the firm without the knowledge 
of the Other partners, he will be bound to account for the 
profits thus earned b> him. 

“The relation of the partners to each other is a complicated 
one; it is not one in which a partner is merely entitled to 
certain rights as against the co-partners, he is also under 
certain co-relative obligations, one of which is to account to 
them in respect of his dealings with the partnership affairs. 
This obligation is not one which can be affected by an assign¬ 
ment of his share in the partnership. This obligation does 
not pass to the assignee .Public Trmtce v. Eder 119261, 1 
Ch. 776 (787). 

Partners are bound to render True accounts and full infor¬ 
mation of all things affecting the partnership to any partner 
or his legal representative. The partners may, by an agreement 
between themselves, determine the interests of the partners in 
the partnership property. Lord Lind ley (p. 436) says that 
“Whether partners have contributed money equally or un¬ 
equally, whether they are or are not on a par as regards skill, 
experience, or character, whether they have been liable equally 
for the benefit of the firm, their shares will be considered as 
equal unless some agreement to the contrary can be shown to 
have been entered into.” Similarly, “The value of a parti¬ 
cular member to the firm, derived from his skill experience, or 
business connection may be wholly out of proportion to the 
amount of capital brought in by him. The Court, therefore, 
cannot undertake to apportion the profit when the partners 
have not done so themselves. Equality is equity, not as being 
absolutely just, but because it cannot be known that any 
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particular degree of inequality would be more jnst”-~*Polloek 
(p, 88). 

Partner 9 * Duties; —As to duties, the partners are free to 
tn&ke any agreement between themselves. But in every part¬ 
nership agreement there is an implied condition that the busi¬ 
ness of the firm must be carried on to the greatest common 
advantage, and that the partners must be just and faithful to 
each other, and render true accounts and full information of 
all things affecting the firm, to other partners (S. 9). A partner 
is not entitled to make a private profit at the expense of the 
firm , that is, he must not make a profit or get commission for 
himself, on sales or purchases of the firm’s property or on be¬ 
half of the firm. (Huntley v. Craven (1853), 18 Beav. 75). The 
partners may determine their respective rights and duties as 
they think best. Subject to a contract between the partners, 
every partner is bound to attend diligently to his duties in the 
conduct of the business (S. 12 (a) ). It is the duty of a partner 
subject to contract between the parties, to hold and use the 
property of the firm exclusively for the purposes of the busi¬ 
ness (S. 15). It is hi*- duly to account for, and pay to the firm, 
any profit derived for himself froin any transaction of the firm, 
or from the use of the prdperty W business connection of the 
firm, or the firm name. A partner shall account for, and pay 
to the firm, all profits made by him in carrying on business 
of the same nature as, and competing with, that of the firm, 
unless he is so authorised by the articles of partnership (8. 
lfi). This duty cannot be assigned. 

The duties of the partners shall remain the same as before 
unless modified by contract in the case of reconstitution of 
the firm, or in the case of continuation of the business after 
the expiry of the fixed term, or when additional adventures 
or undertakings are carried on (S. 17). 

Partner’s Rights: —Subject to what may be stipulated in 
the agreement, a partner shall have the following rights; 

(1) Implied powers as to management :—Every partner 
has a right to take part in the conduct of the business, but he 
ts not entitled to any remuneration for the same. When a 

lifference of opinion arises, every partner has a right to 
hepress his opinion on it before a decision is arrived at (S. 12). 

(2) Access to hooks: —A partner has a right of access to, 
and inspect and copy, any of the books of the firm. An agent 
of a partner may be engaged for this purpose, if the Other 
partners have no reasonable objection to it (Veavan v. We&fr, 
119013 2 Ch. 59 (S, 12) ), (Compare this with the rights of a 
shareholder in a company). 

(3) As tf capital , profit and loss :—A partner is entitled 
to share equally in the profits earned, and is liable to contri- 

2 
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bute equally to the losses incurred, by the firm. He is entitled 
to interest at six per cent, per annum on any amount advanced 
by him beyond the amount of capital subscribed under an 
express condition with his co-partners, and such interest shall 
be payable only out of profits. (S. 13). 

(4) Indemnification \~K partner shall have the right to be 
indemnified by the firm in respect of payments made and 
liabilities incurred by him in the proper conduct of the 
business, and for the purpose of protecting the firm from loss, 
acting as an ordinary prudent man. (S. 13). 

When a partner incurs any liability or mates any pay¬ 
ment in the ordinary and proper conduct of the firm, the latter 
is to indemnify him. A partner may also charge the firm 
with moneys “necessarily expended by him for the preserva¬ 
tion or continuance of the partnership concern.” But he is 
not entitled to be indemnified against liabilities incurred by 
him through his own negligence or as a result of disregard of 
the authority reposed in him. (Thomas v. Atherton (1878), 
10 Ch. D. 185). When any loss is suffered owing to the con¬ 
duct of any partner, it is to be borne by all the partners when 
that partner acted bona ftde for the benefit of the firm. As to 
liability of the firm for the wrongful acta of a partner or un\ 
misapplication of money or properly of the firm, see Ss. 20 
and 27. 

(6) Continuation of tiyhfs :—The rights of a partner will 
remain unaltered by any change in the firm, or by a continua¬ 
tion of the business after the fixed term, or upon undertaking 
additional ventures by it (S. 17). 

(6 )pllight to Dissolution :—A partner has a right, under 
certain circumstances, to bring* a suit for the dissolution of the 
firm (S. 44). He 1ms the right to claim, upon a dissolution 
of the firm, that the property shall he applied in payment of 
its debts and liabilities, and the surplus shall be distributed 
amongst the partners according to their rights (S. 46). 

Transfer of Shares:—- The transferee of a partner’s share 
has no right to be treated as a partner without the consent of 
the co-partners. The assignee may only claim to receive the 
share of the assets upon dissolution (S. 29). The obligation 
of a partner to account to his co-partners regarding his deal¬ 
ings with the partnership affairs cannot be Iransferred. 
(Ghishulal v. Gambhir trial, 62 Cal. 510). 

Advances by a partner: —An advance by a partner to the 
firm is not an increase of his capital, hut is rather a debt 
due by the firm. He is entitled to interest on such advances, 
if there is no agreement to the contrary. 

One partner has no right of action against another for the 
balance owing to him until after final settlement of accounts; 
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but a partner may have a right of action against another for 
a debt which is independent of the partnership accounts* 
One partner cannot sue for the money lent by him to a firm 
of which he is a member. 1 he advance is but an item in the 
partnership account, (Ghisulal v. Gwnbhirmal , 62 CaL 510)* 

Management of partnership business:— Every partner has a 
right to tahe part in the management of the partnership 
business. But itr is competent for the partners to agree that 
the management of the partnership concern shall be done 
exclusively by one or two of them (S. 12). 

Though a partner is not entitled ordinarily to any remu¬ 
neration for acting in respett of the partnership business, a 
particular partner may claim some remuneration or compen¬ 
sation when he is compelled to carry on the partnership 
business in the absence of any other partner whose duty it is 
to carry on the same. 

Difference of opinion amongst partners :—Ordinarily a 
difference of opinion between the partners is to be settled by a 
majority of the partners. But the majority must act in good 
faith and must give a proper hearing and consideration to 
the views of the dissentient minority. In the case of equal 
division of vdtes amongst the partners the *status quo 9 is t-6 be 
maintained* 

But a majority cannot override the provisions of the 
articles of partnership. In such a case the consent of all the 
partners is necessary. 

Partnership property:— Euless the contrary appears under 
the contract between partners the property of the firm includes 
all property and rights and interests in property origin&Hv 
brought into the stock of the firm, or acquired or purchased 
by it. Any property, rights and interests in property acquired 
with the money of the firm would also be the property of the 
firm. This property of the firm shall only be held and used 
for the purposes of the business (S. 14). 

“But partnership may, and do, exist in which ail the 
property is contributed by one, and nothing but his labour by 
the other, who, nevertheless, is entitled to consider the pro* 
perty as belonging to the partnership and to claim an equal 
shore of it or its produce/’ 

Introduction of new partners : — In order to introduce a new 
partner into a partnership the consent of all the existing 
partners is necessary. Hence the executors of a deceased 
partner or an assignee of a partner’s share cannot claim to be 
partners* (Dodson V. Dotvnew, £19013 2 Oh. 620). In the case 
of an assignment of a share, a dissolution of the firm may be 
ordered by the Court on the ground that it m neither just nw 
equitable for a partnership to continue after one of the parties 
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had lost his interest in the firm, Provisions may be made in 
the articles of partnership as to the introduction of new 
partners, The transferee of a partner’s interest may get the 
share of profit. (S. 29). 

Registration *.—It is not compulsory for every partnership 
to have it registered under the Partnership Act. But provisions 
have been made in the Act for visiting an unregistered part-* 
nershij) with certain disabilities. The object of making 
provisions as to registration is to “afford protection to persons 
dealing with firms against false denials of partnership, and 
the evasion of liability b v v the substantial members of a firm.” 
The Registrar has got to "keep a register so that the public may 
be fully acquainted with the facts concerning a partnership 
as with those of a limited company. And in order to enable 
the Registrar to maintain a correct and uptodate information 
regarding a partnership, provisions have been made for supply¬ 
ing such information by a partnership to the Registrar. 
(Ss. 60-63). 

Formalities for Re/jistraiion :—Registration is effected by 
furnishing a statement containing the following particulars, 
signed by all the partners or their agents, to the Registrar: — 
(i) the firm’s name; 

pii) the principal place of business and the names of its 
branch offices; 

(iii) the date when each partner joined; 

(iv) the names and addresses of each partner; and 

(v) the duration of the firm. 

This statement has also to be verified by each partner. A 
fee of Rs. 3 has to be paid for the registration (S. 58). The 
Registrar has to maintain a register of firms in which these 
details have to be entered. 

Occasional statements, notices, etc. : —A statement regarding 
alteration in firm name and principal place of business has to 
be filed. Notice of ( losing and opening of branches has to be 
given to the Registrar. Similarly notices of alteration 
regarding names and addresses of partners, or the dissolution, 
withdrawal by minor, or for rectification of mistakes, have to 
be intimated to the Registrar who shall correct or alter the 
register accordingly. (Ss. 60-64). 

Right of inspection, etc. of the Register: —On payment of 
prescribed fees any person will be entitled to inspect the 
register of firms or other statements, notices, etc., or to take 
copies of the register. (Ss. 66, 67.) 

Prescribed mode for public notice : —A notice as to retire¬ 
ment, expulsion, dissolution, withdrawal by minor, etc., shall 
be given to the Registrar of Firms and shall also be published 
in the Official Oassette and in one vermicular newspaper* In 
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any otker case a public notice is to be given by publication in 
the Official Gazette or in a vernacular newspaper. (S. 72.) 

Disadvantages of non-registration: —S. 69 lays down the 
disadvantages or disabilities when there is no registration of a 
firm. The firm will not be competent to enforce its clang 
against third parties for recovering a sum exceeding Rs. 100* 
A partner shall not be entitled to sue for enforcing his rights 
unless the firm is registered. But he may, in spite of non¬ 
registration, bring a suit for dissolution or for accounts. 

These provisions do not apply to a firm which has no place 
of business in British India or whose places of business in 
British India are situated in aieas which are exempted by the 
Government of any Province. 

The defect of non-registration may be cured after regis¬ 
tration. 

Illegal partnership: —A partnership would be illegal when 
it consists of more than ten persons formed foi the purpose of 
carrying on the business of banking, and of more than twenty 
persons for any other business. It would be illegal also if if 
is formed contrary to statute or if its objest is contrary to law. 
Such a partnership cannot sue upon any contract entered into 
by it, nor can a suit be maintained against it. (Shaw v. Benson 
II C.B.I). 563). But the individual members of it would be 
liable. ( Gancsh Stngh v. Mundi Forest , 21 All. 346). The 
money advanced to such an association for carrying out its 
illegal object cannot be recovered. Phillip v v. Davies, 5 
T.L.R. 98). 

S. 4 (4) of the Companies Act lays down that every member 
of a company, association or partnership carrying on busineps 
in contravention of that section shall be personally liable for 
all liabilities incurred in such business. S. 4(5) of the same 
Act imposes a personal penalty upon the individual members. 

Change in the constitution of the firm: —It takes place by 
the happening of any of these events: — 

(1) Introduction of a new member :—An introduction of a 
new partner is governed by the previous contract between the 
partners. If there be no such contract a new partner can only 
be taken into the partnership with the consent of all the exist¬ 
ing partners (S. 31). So assignee ot a partner’s share cannot 
be made a partner without the consent of the other partners. 

A new partner is not liable for any act of the firm done 
before he became a partner. He can only be made liable for 
the old debts and obligations when there is an agreement by 
him with the creditor by way of novation. These provisions 
do not apply to a minor. ( British Homes Assurance Corpora¬ 
tion, Ltd, v. fatemm, Q9023 2 Ch. 404). A new partner ahall 
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be liable along with the other partners for all acts of the firm 
done while he is a partner (S. 25). 

(2) Retirement : —A partner may retire under the follow¬ 
ing circumstances: (a) With the consent of all other partners; 
(h) in accordance with an agreement by the partners, that is, 
a partner may retire in pursuance of a previous arrangement 
eonsented to by all the parties, which might also have been 
incorporated in the articles of partnership; or where the 
partnership is at will, by giving notice in writing to all other 
partners of his intention to retire. This last elause allows a 
partner to retire from the firm without asking for its dissolu¬ 
tion, as for instance in a case where the retiring partner thinks 
that he can' amicably settle his claim with the other partners, 
without a winding up (S. 32 (1) ). 

A retiring partner is liable for the existing liabilities of 
the firm. But he can be discharged from such liability by a 
tripartite agreement between himself, the third party and the 
other partners. Such agreement may be express, or implied 
from a course of dealing between such third party and the 
firm as reconstituted after his retirement. 

A partner remains liable for any act done by the other 
partners even after his retirement, which would have been an 
act of the firm if done before the retirement. 

But he may escape from such future liabilities if he gives 
a public notice of his retirement from the firm. This notice 
may be given by the retired partner or by any of the partners 
of the reconstituted firm. But even in the absence of such 
public notice, a retired partner is not liable to any third party 
who deals with the firm without knowing that he was a 
partner. The giving of such notice shall also make the firm 
free from any liability arising from any act of the retired 
partner after his retirement. (S. 32). 

(3) Expulsion :—A partner cannot be expelled from the 
firm unless the power of expulsion given by contract between 
the partners is exercised hona fide . An expulsion of partner 
with the object of purchasing his share on favourable terms is 
unfair. (Green v. Howell 119103 1 Ch. 459). The partner, to 
be expelled, is entitled to be heard in his defence before the 
expulsion. (Barnes v. Young 118081 1 Ch. 414), 

The liability of an expelled partner is similar to the 
liability of a retired partner, and the same may be avoided by 
novation or notice as mentioned above. (S. 33.) 

(4) Insolvency :—A partner ceases to be a partner in a 
firm from the date on which an order adjudicating him an 
insolvent is passed. The adjudication of a partner as an in¬ 
solvent does not necessarily dissolve the firm. The estate of 
the imsolveht is not liable for any act of the firm done after 
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tW passing of the adjudication order. The firm also is not 
liable for any act of the insolvent done after the date of such 
adjudication. There is no necessity on either side to give any 
public notice about the cessation of a person being a partner 
on account of his insolvency, (S. 34.) 

A firm is dissolved if all the partners or all but one are 
adjudged insolvent. (S. 41.) 

(5) Death ; —When the firm is not dissolved upon the 
death of a partner, the estate of the deceased partner is not 
liable for any act of the firm done after his death. (S. 35). 

The estate of a deceased partner remains liable for the acts 
of the firm done before his death along with the other remain¬ 
ing partners. 

Ways of dissolution: —A firm may be dissolved in any of 
the following ways : — ^ 

1. By agreement :—It may be dissolved at the expiration 

of the term originally agreed upon, or it may be 
dissolved at any time with the consent of all the 
partners. 

2. CompvIsory dissoluturn: — 

(a) By insolvency . It is dissolved when all the partners 

or all but one are adjudged insolvent. 

(b) By illegality. It is dissolved when the carrying on 
of the partnership business becomes unlawful, as 
for instance, on the outbreak of war a partner¬ 
ship becomes dissolved when one of the partners 
becomes an alien enemy. {Hug Stevenson & Sons 
v. Ahtiengesellschaft etc., 119181, A.C. 239). 

3. By fraud or misrepresentation :—It may be dissolved 

or rescinded by a partner on the ground of fraud 
or misrepresentation. 

4. By retirement :—A partner may retire from the firm 

at any time without any dissolution with the con¬ 
sent of all other partners. He may, however, 
retire from the partnership by causing a dissolution 
when he fails to obtain such consent. 

5. By happening of contingency :—If there is no con¬ 

tract to the contrary between the partners, it may 
be dissolved by the expiration of its term, or by 
the completion of the adventure or undertaking 
for which it was constituted, or by the death of 
a partner, or by the insolvency of any one of the 
partners. (S. 42.) When all the partners, or all 
but one are insolvent, the firm becomes dissolved 
compulsorily. But when one of the partners be¬ 
comes an insolvent it is not automatically dissolved 
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when the articles of partnership provide other- 
wise. 

6. By notice :—When the partnership is a partnership 

at will, it may be dissolved by any partner by 
giving notice of his intention to the other partners. 
In such a case the firm is dissolved as from the 
date mentioned in the notice, and if no such date 
is mentioned as from the date of the communication 
of the notice. (S. 43.) 

7. By Court :—At the instance of a partner the Court 

may dissolve a firm on any of the following 
grounds (S. 44): — 

(a) Lunacy of a partner. 

(b) Permanent incapacity of a partner. When a 
partner becomes permanently incapable of per¬ 
forming his duties as a partner, the Court may 
dissolve the firm. The suit for such a dissolu¬ 
tion may be brought by the next friend of the 
partner when he is of unsound mind, or it may 
be brought by any other partner in any other 
case. 

(c ) On the ground of guilty conduct of a partner. In 
such a case the conduct complained of need not 
be connected with the partnership business, but 
it must be of such a nature that having regard 
to the partnership business as a whole it is cal¬ 
culated to prejudicially affect that business. In 
Carmichael v. Evans , 119041 i Cli. 480, a dis¬ 
solution was allowed when a partner acted 
dishonestly in attempting to defraud a Railway 
Company by travelling without a ticket. 

(/) By loss of confidence or breach of agreement. In 
such a case the guilty person will not be 
allowed to ask foi a dissolution; for example, 
the keeping of erroneous accounts without 
entering receipts. ( Cheesement v. Price , 35 

Bev. 142) ; or refusal to meet on matters of 
business, ( De Berenger v. Hanel f 7 Jan. Byth 
25 Ed. 2) ; or continuous quarrelling and 
animosity. 

(e) Transfer , attachment , or sales of partner’s share. 
When a partner transfers his whole interest in 
the firm or when his share is attached by a Court 
or his share is sold on account of arrears of land 
revenue, etc, 

(/) Losing concern . A firm may be dissolved at the 
instance of the Court when its business cannot 
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be carried on except at a loss. Thus when a 
business cannot be continued without the advance 
, of further capital, and some of the partners are 

unwilling or unable to do so. the only course 
open is to have it dissolved. (Jennings v. Bedley , 
3 K, & J, 78). 

(g) Just <md Equitable. A firm may be dissolved 
when the Court considers it just and equitable 
to do so upon a consideration of all relevant cir¬ 
cumstances. 

The mere fact that after a particular date no further 
business was done will not amount to a dissolution of partner¬ 
ship, when there has been no death or bankruptcy or any 
other event which of itself works a dissolution as a matter of 
fact. Katfa Govndayya v. Katta Siddappa , A.I.R. (1937) 
Mad. 599. 

Consequences of dissolution :—Upon the dissolution of a 
firm the following things have got to be settled. 

1. Payment of debts. 

2. Settlement of accountn between partners. 

3. Division of assets between partners. 

Creditor’s rights after dissolution : — The assets of the 
firm must be applied m the first instance in paying the debts 
of the firm to third parties. This iisset includes any sum con¬ 
tributed by the partners to make up the deficiencies of the 
capital. (S. 48). The property of the firm may be applied 
in payment of its debts. (S. 4(1), In ascertaining the assets 
the 'good will’ of the firm shall also be considered. (S. 55). 
In the case of a solvent partnership there is no difficulty in 
paying off the creditors. Rut when the firm, as well as, the 
individual partners, are not solvent, difficulty arises as to the 
mode to be adopted by a creditor of the firm. In such a case 
if there are joint debts due from the firm and separate debts 
due from any partner, the property of the firm shall be applied 
first in payment of the debts of the firm, and the surplus, if 
any, shall be applied in payment of the separate debts. The 
separate property of any partner shall be applied first in pay¬ 
ment of his separate debts, and the surplus, if any, in pay¬ 
ment of the debts of the firm (S. 49). In spite of the dissolu¬ 
tion the partners continue to be liable to third parties for the 
acts of the firm until a public notice of the dissolution is 
given. (S. 45). A partner’s liability continues even after 
such public notice for any act of any partner which is strictly 
necessary to settle and liquidate the partnership affairs or to 
complete unfinished trmsactions. (S. 47). 

Losses must be paid first out of profits, and then out of 
capital, and lastly whenever necessary by the partners indivi- 
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dually in proportion to which they are entitled to share pro¬ 
fits, (S. 48). 

Partner’s position after dissolution :•—Upon a public 
notification as mentioned above a partner ceases to be liable to 
third parties for acts of the firm after dissolution. The estate 
of a deceased partner or an insolvent partner or an unknown 
partner shall not be liable for any acts done after the date on 
which he ceases to be a paitner. Each partner is entitled to 
claim the distribution of the surplus after meeting the part¬ 
nership debts and liabilities, (S. 46). He can claim settle¬ 
ment of accounts in the following ways : — 

1, Losses have to be met first out of capital or profit. 

2. The assets shall be applied in payment of debts to 

third parties; in paying rateubly to each partner 
his due for advances ; in paying to each partner 
his dues on account of capital, and the residue is 
to be divided amongst the partners in proportion 
to which they are entitled to share profits. (S. 48). 
In the settlement of accounts the profits obtained 
by any surviving partner or by the representative 
of a deceased partner in connection with the business 
of the firm shall be treated as the assets of the firm. 
(S. 50). 

When partners have contributed unequal capitals and 
b&ve agreed to share profits and losses equally, if there is a 
loss of capital, and one of the partners is unable to contribute 
his share of the loss, the solvent partners are not bound to 
contribute for him. Losses are to be borne equally means 
losses sustained by the firm, it cannot mean the individual 
loss sustained by each partner. (Garner v. Murray , U9041 
I Ch. 57, 60). 

When any partner has paid a premium he is entitled to 
a return of the same, when the firm is dissolved before the 
expiration of the term, unless the dissolution is wholly or 
chiefly due to his misconduct, or when the dissolution takes 
place under an agreement containing no provision for the re¬ 
turn of the premium, or any part of it. When the firm is 
dissolved on the ground of fraud or misrepresentation, the 

S rieyed party is entitled after satisfying the partner’s 
ilities, to a lien on the assets for the premium as well as 
for the capital contributed by him. He is also entitled to be 
indemnified against payment made by him in respect of part¬ 
nership liability, (Ss. 51, 52). 

Good-will :~We ordinarily understand what is meant by 
‘Goodwill’, but it is very difficult to give an exhaustive and 
definition of it/' What ‘goodwill’ means must depend 
nature and character of the business to which it is 
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attached, Generally speaking, it means much more than what 
Lord Eldon took it to mean in the particular case actually 
before him of Cruttwell v. Lye, where he says; *The good** 
will which has been the subject of sale is nothing more than 
the probability that the old customers will resort to the old 
place.’ Often it happens that the goodwill is the very sap 
and life of the business, without which the business would 
yield little or no fruit. It is the whole advantage, Whatever 
it may be, of the reputation and connection of the firm, which 
may have been built up by years of honest work or gained by 
lavish expenditure of money.”—(Per Lord Haenaghtan in 
Trego v. Hunt, [18961 A.O. 1 Pp, 23 and 24). 

“The term ‘goodwill’ can hardly be said to have any 
precise signification. It is generally used to denote the benefit 
arising from connection and reputation, and its value is what 
can be got for the chance of being able to keep that connection 
and improve it. Upon the sale of an established business its 
goodwill may have a marketable value, whether the business 
is that of a professional man or any other person. But, it is 
plain, a goodwill has no meaning except in connection with 
a continuing business ; and the value of the goodwill of any 
business to a purchaser depends, in some cases entirely, and 
in ail very much, on Ihe absent e of competition on the part 
of those by whom the business has been previously carried 
on.”—(Lindley on Partnership, 9th Edition, P, 534.) 

It is “The public approbation which has been won by* the 
business, and that, considered as a marketable thing, it is the 
probability of the customers oi (Uentele of the firm resorting 
to the persons or person who succeed to the business as a going 
concern.” (Underhill.) 

The goodwill of a business is a valuable asset apd the 
partners have a legal right or interest in it. In some class of 
business this goodwill is personal, e.g depending on the skill 
of the partner owning it ; while in other it attaches itself 
rather to the property, e.g the goodwill of a well-situated 
public house. When it depends entirely on the personal skill 
and influence, it has very little marketable value. A personal 
goodwill is capable of transfer as the other kind of goodwill. 
When the goodwill of a business is transferred to another, and 
the transferor binds himself not to compete with the transferee 
the legal position of the parties may be thus analysed ;— 

1. The transferee acquiring the goodwill is alone entitled 
to represent himself as continuing ot succeeding 
to the business of the transferor. 

2. The tranferor may carry on similar business when 

does so under a different name without any rep%\ 
sentation that he is carrying on the old business* 
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8, The transferor may also, in so carrying on a simiW 
business, advertise it, but lie is not entitled to 
* solicit the customers of the former firm, (Cttrl 

Bros. Ltd., v. Webster, 119043 1 Ch. 685). 

But these restrictions regarding solicitation of old cus¬ 
tomers dp not apply in case of any transfer made in bank¬ 
ruptcy ox by trustees^ (Green & Sons Ld . v. Morris, L19143 
1 Ch. 562). The executors of a testator who has contracted 
to sell the goodwill of a business will be restricted from soli¬ 
citing the customers of the old business. (Boorne v. Wicker , 
119273 1 Ch. 667). In the ease of a sale of goodwill, the wife 
of the transferor may open a new business on her own account 
and solicit the old customers. (Smith v. Hamcock, 118943 2 
Ch. 377). 

As this goodwill is a valuable asset of a partnership con¬ 
cern, it is ordinarily sold on the dissolution of a partnership, 

> unless the partners otherwise agree. If it is not sold, earl* 
member of the old firm may continue to <*arry on a business 
of the same kind after the dissolution of the partnership, 
and as such is entitled to the goodwill. (Hill v. Fearis , 
119053 1 Ch. 466). 

Upon dissolution of the film any partner may require that 
the goodwill should be sold. Upon dissolution, however, a 
partner may restrain any other partner or bis representative 
from carrying on a similar business in the firm name, unless 
apv*partner has already bought the goodwill of the firm. 
(8. 55). 

When the goodwill is sold after the dissolution, a partner 
may carry on a business competing with that of the buyer, and 
he may advertise such business but subject to an agreement 
between him and the buyer, he shall not use the firm name, i 
ox represent himself as carrying on the business of the firm, 
or solicit the customers oi persons who were dealing with the 
firm before it was dissolved. 

Upon the sale of the goodwill of the firm any partner may 
make an agreement with the buyer that he will not carry on 
any business similar to that of the firm within a specified 
period, or within specified local limits. (S. 55). 

Minor as partner :—As a minor is not competent to enter 
into a contract, he cannot be a partner in a firm, as we know 
that a partnership can be formed only by consent. But a 
minpr may be admitted to the benefits of partnership with the 
eopsept of all the partneis. In such a case the minor has the 
right to elect to cease from the partnership by giving public 
notice within six months of his attaining majority, or within 
months of his knowledge (after the attainment of majo¬ 
rity) that he had been admitted to the benefits of the partner- 
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skip. He shall become a partner upon Ms failure to give such 
notice on the expiry of the six months as above stated. (S. 30 ). 

Minor’s rights : —He will be entitled to the shares o! the 
property and of the profits of the firm and will have access to 
and the right to inspect and take copy of any accounts of the 
firm as any other partner. But he will not be entitled to sne 
for accounts or for payment of his share of the property or 
profits except when he actually servers his connection,with 
the firm. 

His liability :—Though he shall not be personally liable 
for the act of the firm, he will be liable to the extent of his 
share in the firm. When he gives notice of his intention of 
severing his connection on attaining majority, his rights and 
liabilities continue up to the date on which he gives such 
notice, and his share shall not be liable for any acts of the 
firm done after the date of the notice. 
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COMPANY LAW 


{Indian Companies Act, No . VII of 1913.) 

History—English :—The Company Law that is in vogue 
in India has been derived fiom the English law, and the 
various changes which have been incorporated within it at 
various epochs, have followed closely the English statutes. 
And hence one who wants to study the history of the Indian 
Company Law has to follow the English legal lore. 

The .evolution of trading companies in England is thus 
summarised by an eminent authority :—“The peculiar cir¬ 
cumstances in which oversea trade was carried on in former 
times imposed on the merchant class functions which should 
have been assumed by the state—maintaining embassies, 
erecting forts, repressing piiacy and providing in other ways 
for the security of English traders abroad. To carry out 
these functions organisation was needed. Two types of com¬ 
panies were evolved—the regulated and the joint-stock. In 
the former each member traded on his own capital, subject to 
the common rules laid down hy the fellowship to which he 
belonged. In the latter the members traded as a corporate 
body, and the profits or losses were distributed among the 
members as allure-holders .’ 9 

In the 16th century only two kinds of commercial asso¬ 
ciations with a community of capital and interests, were re- 
[cognized, viz., by Royal Charter or Letters Patent, and by 
^Partnership. The East India Company was such a chartered 
trading corporation which established trade connections with 
India. Towards the close of the 18th century, we mark the 
formation of companies by private or special Act of Parlia¬ 
ment, which possessed a number of privileges. But incorpo¬ 
ration of a trading company either by Charters or Act of Par¬ 
liament was costly and difficult, and it led in the 17th century 
to the formation of the so-called joint-stock companies which 
were in effect partnerships. They were usually formed under 
a deed of settlement which contained provisions making the 
shares of the partners freely transferable and placing the sole 
management in the hands of a body of directors elected by 
the partners. The South Sea Bubble Company started with 
the project of trading with the Spanish America got a mono¬ 
poly of trade with that country. The fraud was exposed and 
the whole scheme collapsed causing ruin to thousands of 
people. A**d hence these companies were not regarded with 
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favour by the public ; and this led to tbe passing of the 
various Acts by Parliament to put a stop to unrestricted com¬ 
pany promotion. But all proved unsuccessful to stem tbe 
tide of its growth. Formation of big companies with readily 
transferable shares, proved attractive to small investors and 
opened opportunities of lraud to unscrupulous promoters. 
Hence regulations of these companies by statutes were thought 
necessary. And Parliament intervened for Ihe first time in 
1844 to legalise the priciples of the formation of the com* 
panies, which has now been superseded by the Act of 1929. 

Indian :—In India company legislation was undertaken 
as early as 1850. This Act allowed registration of companies 
in India, association with literary, scientific or charitable 
objects could also be registered under this Act. It made pro* 
visions for Ihe rights of shareholders and the rules regarding 
management and accounts. In short, it was the first compre¬ 
hensive Act to deal with all aspects of company law. Fourteen 
companies were registered in Bengal under this Act between 
1850-1857, the first being the New Oriental Life Assurance 
Company. Limited liability was established by the Act of 
1857, under which the pioneer was the Calcutta Auction Com¬ 
pany Ltd. So far as th' banking legislation was concerned the 
first Act was passed in 1800, and the first Bank was the 
People’s Bank of India. The legislative measures to conso¬ 
lidate the law took place in 1800, 1882 and in 1913, following 
the English Acts of 1802, 1807, and 1908. The whole of the 
Company legislation has only recently been recast in the 
light of judicial decisions and business experience so as to 
remove the various defects in Act VII of 1913 by the Amend¬ 
ment Act XNI1 of 1936. 

It has effected many far-reaching changes. It aims at 
the prevention of the floatation of mushroom companies with 
fraudulent purposes. It has enlarged the rights of the share¬ 
holders and has provided to arm them with more powers. The 
power of directors who control these companies have been 
limited. The managing agency system which has been so 
adversely criticized has been sought to be regulated and re¬ 
stricted with a view to purge it of the various abuses. Be¬ 
sides the above provisions, special provisions for the Banking 
companies and winding up matters have been made. Recently 
certain amendments have been made in 1938, 1939, 1940, 
1941 and 1942. 

Characteristics of Incorporated Company : — A company is 
an association of persons for the purposes of profit, having in 
law^separate entity, pos ^ssing a com mon seal and per- 
pelua^^ a company is meaSt an™ssociation of 

&tany“pi^ contribute money or money’s worth to a 



32 


THE INDIAN MERCANTILE LAW 


common stock and employ it for a common purpose/ 1 The 
company possesses a common capital contributed by the mem¬ 
bers and divided into shares which are transferable by the 
owners. 

Legal recognition of these associations permit them to 
hold properties, and to sue and .be sued in their own name. 
The death or bankruptcy of any member does not disturb the 
working of such associations in any way.In short, they enjoy 
an existence apart from the members constituting them. 

Companies and Partnerships Distinguished :—Both are 
associations of a number of persons for the purposes "of thisf- 
hess, But certain differences exist between them, and these 
are:— (a) The membership of a partnership concern cannot 
exceed twenty, and in the case of banking business, ten, (Sec. 
4). But a public comp my maj be registered with any number 
of members, not below seven, (b) The liability of the partners 
is unlimited and is joint and several, wheras that of the mem¬ 
bers of an incorporated compain may be limited. This means 
that the creditors of a partnership concern are creditors of the 
members themselves, and it necessary, they may claim satis¬ 
faction from the personal properties of the partners, (c) The 
shares of a public company are freely transferable 
while those of the partnership are not so without the consent 
of all the partners.. (J) A partner, by implication, is an 
agent of the firm for ihe purposes of the firm’s business ; a 
member of a company is not so, unless specially authorised as 
such, (e) A partner is liable 1o third parties for fraudulent 
or negligent act of a co-partner, bui the member of a com¬ 
pany is not similarly liable foi ihe act of any other member. 
(/) A member of a company can enter iuto a contract with 
the company, but a partner cannot entei into a contract with 
firm. (Salomon v. Salomon & ( i o 118971 A.C. 22). ( g) The 
formation and existence of a partnership depend upon 
mutual trust and personal relationship of the members, this 
is not so in the case of a company, (h) In a partnership every 
partner is entitled to take pait in the management unless 
otherwise agreed ; in a company the management is in the 
hands of specified officers. (?) The object of a company cannot 
be changed except under the provisions of the Companies Act, 
but the object ot a firm may be changed with the consent of 
ail the partners. 

Thus the difference between a joint stock company and 
a partnership lies really in Ihe fact that an ordinary partner¬ 
ship is based on agreement between certain definite individuals 
for certain common objects, during pleasure or for a limited 
period and is essentially composed of the original members; 
while the company is constantly changing and fluctuating 
partnership. 
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Kinds of Companies: There are two typec of corporations 
that are recognised by law, r/>,, private and public. 

(1) A Private Company is defined by the Indian Com¬ 
panies Act (S. 2 (1) (13- ) as a company which restricts the 
right to transfer shares, limits the membership to fifty, und 
prohibits any invitation to the public to subscribe shaies or 
debentures. The minimum number of persons required to 
form a private company is two, and the maximum is fifty. 
(R. 147). A private company is free from many obligations 
imposed upon by law, on public companies. A private com¬ 
pany need not issue any prospectus or a statement in lieu of 
prospectus. It is noi required to hold the annual statutory 
meeting, nor to file its annual balance-sheet or annual statu* 
tory report with the Registrar of Joint Stock Com¬ 
panies. (R. 77). It has not to obtain a certificate of com¬ 
mencement of business. (S. 103). There is no restrictions as to 
first allotment of a private company. (R. 101). It need not 
circulate amongst its members the balance sheet, profit and 
loss account, Auditor's report, etc. (S. 131). Thus a private 
company need not disclose its financial position to the public. 
But certain restrictions are imposed on private companies, 
only wdien they are subsidiary companies of a public com¬ 
pany, as to rotation of directors, as to the number of directors 
(S. 83A), as to granting of loans. (S. 86D), as to the duration 
of appointment* and remuneration of managing agents 
(fis. 87A and 87C), and as to loans to the managing agents 

(R. 87D). 

(2) A Public Company :—Companies other than the 
private companies are known ns public companies. The law 
does not define the term. The only distinction in law be¬ 
tween them is that the former is exempt from many legal pro¬ 
visions, which the latter has 1o comply with ; and while a 
Private company can be formed by at least 2 persons, a public 
company requires 7 persons to do so. 

The maximum number of members for a private com¬ 
pany is 50—but there is no such restriction in case of a public 
company. A public company offers its shares to the public 
a nd allows unrestricted tr ansfer o f share s.' ~ 

^ Puhlic~com^ "maybe oOlirecTands :—(1) Unlimited 

liability company ; in which every shareholder is liable for 
the debts of the company just as in an ordinary partnership. 
But the following advantages are attached to such com¬ 
panies :•—the liability of each member ceases after the expiry 
of one year from the time he ceases to be a member—and the 
shares are transferable. This class is extremely rare now. 
(2) Limited by guarantee. The memorandum of these com¬ 
panies contains a declaration to the effect that the nxeinbers 

3 



34 


TXli IMHAK MERCANTILE LAW 


Undertake the liability for definite sums of money to meet the 
debts of the company. They*too are very rare. (3) Company 
limited by shares; (his limits the liability of each of the 
members to the nominal amount of shares held by him. (S. 5). 
tf the capital xs fully paid up, no further pecuniary liability 
Xests upon anyone. This is the most common form. 

A “trading corporation” means a trading corporation 
within the meaning of Item 33 in List 1 in the Second 
♦Schedule to the Government of India Act, 1935. 

Number pf persons required :—The minimum number of 
persons required to form a company is 7 in case of a public 
company, and 2 in the case of private one. But there is no 
maximum limit to the membership of public companies, 
although a private company cannot have more than 50 mem¬ 
bers. An association of more than 10 persons carrying on 
banking business, and any partnership of more than 20 per¬ 
sons doing* other business, must be registered under the Indian 
Companies Act or under Parliamentary Statutes. Every 
member of such an association or partnership, unless it is 
registered, shall be personally liable for all debts of the busi¬ 
ness and shall be punishable with a tine. (S. 4). 

FORMATION OF COMPANIES 

Promoter : —The role of b ringing* a c ompany in to exist¬ 
e nce is per f orme<ri£ :Iit 7‘la hs of p eople kn own in businesiL par¬ 
lance as t he promote r, who takes an active part in the initial 
stages in procuring persons to join and form a company. His 
functions consist of ^outlining the scheme, negotiating with 
vendors, getting together the board of directors, retaining 
banters, brokers and solicitors for the company, preparing* 
the Memoran dum and the Articles of Association, drafting 
the mospeiitus, providing the registration fees, etc. 7' v ‘ ^ 

^ xbe promoter husrgot many legal obligations. 
in a fiduciary relationship with the company, and as sucit, 
he must not make profit at the expense of the company, unless 
the company itself gives consent with full knowledge of the 
facts. He must give the company the benefit of all contracts. 
| He must not make unfair use of his position. He must provide 
& independent executive for the company. (Omnium Electrif 
Palaces, Ltd,, v. Baines , C19143 1 Ch. 332). If the promoter 
issues a prospectus or takes part in the issue of a prospectus 
he is liable for any false or untrue statement. (S. 100), A 
company is not liable for the acts and engagements of pro¬ 
moters before its incorporation. (In re National Motor Mail 
Coach Co,, Ltd., C19081 2 Ch. 515 C.A.). 

He stands in a fiduciary position towards the company 
and is liable to account to it for any secret profit made by him 
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in tlie purchase. (Jubilee Cotton MJh, Ltd., v. Lewis 
am), 40 T.L.R. 021), 

Registration is properly constituted when 

j r i v .is mp$pred under the Indian Companies Act, and when 
a certificate is Issued by the Registrar, Joint Stock Com¬ 
panies. (S^jp). The practice of the Registrar of antedating 
the incorporation of a company to the date of the application 
for registration in cases where everything is in order, is not 
supported or authorised by the Act, (per Lord Summer in 
Jubilee Cotton Mills, Ltd,, v. Lewis , 119241 A.C. 958 (974), 
The following documents and papers are to be filed with the 
Registrar before registration ; — 

(a) The Memorandum of Association—s^scribej at 
j Toast by seven persons (in public companies) and 
; two (in (‘ase of private companies). (S. 5) ; 

i 0 (b) the Articles of Association, if any ; 

( e) a list of directors. (S. 84) ; 

* (d) the written consent of those persons who are named 

as directors. (S. 84) ; 

(e) a statement of the exact situation of the registered 
office. (S. 72) ; and 

(f) a statutory decimation bv an Advocate, attorney, 

or a pleader that the provisions of the Indian, 
Companies Act have been complied with. (>S. 24 
( 2 ) ). 

A certificate of incorporation by the Registrar makes 
body a legal entity. (S. 23). A private company can com- j 
menc© its business forthwith ; but public companies have i 
then to proceed to is^^rpy^^gg inviting the public to 
apply for shares. They can commence business when seme ] 
more formalities aie complied with:— (a) When shares! 
amounting to not less than the minimum subscriptions have j 
been allotted; (b) when every director has paid to th,e com¬ 
pany for the shares he has taken; (c) a statutory declaration 
has been filed with the Registrar that the above conditions 
have been satisfied, and when the Registrar has granted a 
certificate to that effect. (S. 103). 

MEMORANDUM OF ASSOCIATION 

What is Memorandum :—The Memorandum is the fun-* 8 * 
damental law or charter defining the objects and limiting the 
powers of the company, (Ashbury Carriage & Co, v. Riche, 
(1875) 7 H. L. 653). Therefore the members of a company'" 4 
have no power to go beyond the terms of the memorandum. 

The Indian Companies Act lays down that the memoran¬ 
dum of a company limited by shares shall state—-(o) the name 
of the company, (b) the province in which the registered 
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office is situated, (c) the objects of the company, and except in 
the case of trading corporations, the territories to which they 
extend, (d) the limited liability of the members, (e) the 
amount ot share capital and the division thereof, (/) that 
every subscriber to the memorandum shall take at least one 
share, and (g) each subscriber shall write opposite to his name 
the number of shares he takes. (8. 6). 

At the end of the document there is usually an associa- 
lion clause in the following terms: “We, the several persons 
whose names and addresses are subscribed hereto are desirous 
of being formed into a company, in pursuance of the Memoran¬ 
dum of Association, and respectively agree to take the number 
of shares in the capital of the company, set opposite to our 
respective names.” 

The memorandum shall he piinfed, divided into para¬ 
graphs, numbered consecutively, and shall he signed by each 
subscriber in the presence of at least one attesting witness. 
<S. 9). 

(a) Name of the Company :—Any name may be used, 
provided it does not resemble the name of any existing firm 
or company. The following words cannot be used except with 
the previous sanction in writing of the Governor General in 
Council :—Crown, Empeior, Empire, Empress, Federal, 
Imperial, King, Queen, Royal, State, Reserve Bank, Bank of 
Bengal, Bank of Madras, Bank of Bombay, or any other name 
suggesting Royal or Governmental patronage ; or the words 
Municipal and (bartered. (S. 11). 

The word “limited” must be the last word of a limited 
company and its name shall he affixed outside the registered 
office and place of business. (S. (>). The name of a company 
can be altered by a special resolution of the company subject 
to the approval of the Government. (8. 11 (4) ). The 
change of name is not completed unless the Registrar issues 
a certificate to that effect. The change of name does not 
affect the existing rights and liabilities of the company. 

(b) Registered Office: —A company must have n regis¬ 
tered office to which all communications may be addressed. 
The memorandum must mention the name of the province in 
which the ‘office is to be situated. Any change of its regis¬ 
tered office is to be notified to the Registrar. (8. 72). 

(c) Object* of the Company :—-The purpose of stating 
the objects in the memorandum is to enable the share-holders, 
creditors and those who deal with the company to know what 
is the range of the permitted activities. (Egyptian Salt & 
\Soda Ltd . v. Port Said Salt Association, [19311 A.C. 

677). This object clause serves a double purpose, it protects 
the subscribers who learn from it the purposes for which their 
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money can be applied, and it protects persons dealing with 
the company by enlightening them as to the extent of the 
company's powers. ( Cotman v. Brougham , U9183 A.C. 
514). And any transaction done beyond these powers is 
ultra vires. (Ashbury Railway Co. v. Riche (1875), 7 H. L. 
Gt53). If the main object or the substratum of the company 
is gone, it must be wound up. (Re Amalgamated Syndicate , 

118973 2 Ch. GOO). The general practice therefore is to 
frame the object clause in the widest terms, so as to include 
all conceivable activities within its range. There are no limits 
to the objects for which a company may be formed pnnided 
they are not illegal. 

Alteration of the object clause :—The alteration of the 
object clause or the changing of its registered office from one 
Province to another can be made only by a special resolution, 
subject to the confirmation of the Court, when it xs necessary, 

(a) to carry on its business more economically or more 
efficiently, or 

(b) to attain its main purpose b } new or improved 
means, or 

(r) to enlarge or change the local area of its operation, 
or 

(d) to carry on some business which under existing cir¬ 
cumstances may conveniently or advantageously 
be combined witli the business of the company. 
The new business may be entirely different from 
the existing one, hut it must not be destruc¬ 
tive or inconsistent. (Re Patent Tyre Co., 119231 
2 Ch. 222). 

(e) to restrict or abandon any of the objects specified 

in the memorandum, or 

(/) to sell or to dispose of the whole or any part of the 
undertaking, or 

(g) to amalgamate with any company or body of per¬ 
sons. (8. 12). 

The alteration is to take effect only when the Court con¬ 
firms it on a petition. And before confirming, the Court must 
be satisfied that every creditor and debenture-holder interested 
in such an alteration has consented to it. The order contain¬ 
ing the alterations along with a printed copy of the altered 
memorandum shall, within 3 months of the date of the ordex*, 
he filed with the Registrar. (Ss. 13, 15). 

Extent of alteration :—The Court when sanctioning an 
alteration has a discretion in the matter and may refuse to 
ronfirm any change, if a fundamental change in the objects 
is contemplated, or if the alteration would involve a conflict 
of interests between shareholders, cieditors and the general 
public, The court has also the power to alter, Modify and 
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impose conditions in confirming any alteration. A cyclists* 
tonring club was formed having for its object as stated in tlie 
memorandum <4 to promote, assist and protect the use of 
bicycles, tricycles and other vehicles on the public roads/’ Its 
proposal to alter the memorandum to include all tourists in¬ 
cluding motorists was not accepted by the court, as it did not 
come within any of the clauses regarding alteration. {Re 
cyclists’ touring club , C19071 1 Ch. 269). 

XJltravites Act :—An act by a company is ultra vires, 
when it is beyond the powers of the company. A corporation 
bad powers to run tramways, but it began to run omnibuses ^ 
it was held that this was beyond its powers. {Attorney 
General v. London County Council , U902J A.C. 165). 

(d) Liability :—The memorandum should explicitly 
state whether the liability of the members shall be limited by 
shares or by guarantee. A bare statement that the liability 
is limited is taken to mean that it is limited by shares. 

Shares :— 44 A share is a right to receive a certain propor¬ 
tion of the profits, and of the capital of a company when it 
is wound up.” The capital of u company is divided into a 
number of shares each of which has got a specific number of 
its own. These shares are moveable property and are trans¬ 
ferable in the manner provided for by the articles of associa¬ 
tion. (S. 28). 

Share-certificate :—Upon acceptance of the application 
for shares and on allotment, a share-certificate under the com¬ 
mon seal of the company is to be issued to every subscriber by 
the company within three months of the allotment. (S. 108). 

Share-warrant :—A limited company if authorised by the 
articles may issue a document to any holder of fully paid up 
shares, stating in it that the bearer is entitled to shares speci¬ 
fied in it. (S. 43). 

Stocks and shares : —A company may in a general meet¬ 
ing if authorised by the articles convert any portion of its 
share capital vfchieh has been fully paid up into stock. (8. 50). 
Thus stocks differ from shares in this that stocks are always 
fully paid up, while shares may or may not be fully paid up 
at any particular time. Stocks are capable of being trans¬ 
ferred in fractional parts, while shares can be transferred 
only in full and cannot be subdivided. The divisions of 
stocks are not numbered—but the shares bear distinctive 
numbers as recorded in the register of members. In case of 
such conversion proper notice must be given to the Registrar. 
(8, 51). The register should be corrected by inserting the 
amount of stock held by each member against his name* 

(e) Sh&re Capital :~Tbe memorandum of the company 
must stuto the amount of nominal capital of the company, the 
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numbered: shares into which it is divided, and the value of 
each share. 

Kinds of capital :—Capital is the sum subscribed by the 
shareholders for the evstablishment or extension of the business 
of a company. The sunt proposed and named in the memo¬ 
randum of a company is called the Nominal Capital . The 
portion of this capital which is taken up by the members is 
called the Subscribed or issued capital . And the portion of 
the issued capital which is ac tually paid up by the members 
is known as the Paid-up Capital . The balance which remains 
unpaid is knownlis the uncalled capital , for which the share* 
holder liability continues. 

Classes of Shares: —It is sometimes the practice to men¬ 
tion in the memorandum different classes of shares, with 
different rights attached to them, which the company desires 
to issue. 

Ordinary shares :— The holders of this class are entitled 
to the dividend to be paid out of the net profits after the pay¬ 
ment of the fixed dividends on the preference shares. 

Preference shares are those by which the holders are given 
a fixed rate of dividend belore an> dividend is allowed on the 
ordinary shares. 

Deferred or Founders' shares are those which get a pro¬ 
portion. Vf the surplus profits after the payment of dividend 
to the ordinary shares up to a fixed amount, and after payment 
to the preference shares. 

Alteration of Share Capital:— A company may alter its 
share capital if authorised by the articles of association by 
increasing its shares capital by Hie issue of new shares; or by 
consolidating or dividing its shares, or by converting the paid 
up shares into stork,' or by subdividing its shares into shares 
of smaller amount than is fixed in the memorandum; or by 
cancelling shares which has not been taken up. These powers 
must be exercised by the company in a general meeting. The 
company is to file a notice of the alteration with the Registrar 
within 15 days of the exercise of the power. (S. 50). 

Reorganization of Share Capital : —Reorganization of share 
capital can be effected in two ways:—(1) by consolidation of 
shares of itifferent classes, or (2) by division of shares of 
one class into shares of a different class. Such reorganization 
cun take place only under the provisions as laid dowp by 

Reduction of Share Capital: —Share capital of a limited 
company can be reduc ed, only when it is authorised by the | 
articles, by a special resolution of the company, subject^ to ! 
etefSrmation by the court. The ways in which such reduction 1 
ciin be effected are, <<») hy extinguishing or reducing the » 
liability on any of its skates in respect of share capital not p mi J 
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up; or (h) either with or without extinguishing or reducing 
liability on any of its shares, by cancelling* any paid up shAre 
capital which is lost or unrepresented tyy available assets; or 
(c) either witli or without extinguishing or reducing liability 
of any of its shares by paying oft* any paid up share capital 
which is in excess of the wants of the company. (S. 55). 

When reduction of capital involves diminution of liability 
in respect of unpaid capital or any payment to the shareholders 
of any paid-up share capital creditors settled by the court are 
to be given notice of such reduction, so that they may object 
to it. (8. 58). When the Court is satisfied that all the creditors 
have either consented to such reduction or their claims have 
either been secured or satisfied, it uill confirm the reduction. 
(S. (H)). TliPiicetorward the company will have to use after 
its name, “and i educed”. But the words may be dispensed 
with where reduction does not involve any diminution of 
liability, etc. (8. 57). 

j Duties of the Subscribers to the Memorandum 

* The duties of the subscribers are— 

(1) To pay for their shares, 

(2) to sign the articles of association, if any, 

(3) to appoint the fust directors, and 

(4) unless otherwise provided in the articles to act as 
first directors, until the appointment of directors. 

ARTICLES OF ASSOCIATION 

Articles and Memorandum distinguished :—The articles are 
t rules and regulations governing the internal organization and 
\ administration of the company. While the memorandum 
defines the powers of the company in its dealings with the 
outside world, the articles govern tire relations of the company 
| and the members as between themselves. The articles are 
\ controlled by the memorandum; and in case they exceed the 
limits set by the memorandum ihey are void. For purposes 
of construction both are to be read together. ( London Finance 
i 'Association v. Kelhe (1884), 26 Oh. 107). The articles can be 
I altered and added to by a special resolution, but the memo- 
| randum can be altered only under the circumstances men¬ 
tioned in the Indian Companies Act. They shall not violate 
the provisions of the Companies Act. 

Formalities :—The articles shall be printed, divided into 
paragraphs, numbered consecutively, and should be signed 
by each subscriber to the memorandum with his address in 
presence of at least one witness. (S. 19). 

Registration of Articles; —Limited companies may, but 
unlimited liability companies and those limited by guarantee 
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and private companies must, register their articles. 
And if a limited company does not register any articles 
of association, it shall be regulate by Table A of 
the First Schedule of the Indian Companies Act. 
(S. 17). Even when a company registers its own articles 
it shall be governed by Table A on points upon which the 
articles are silent. (S. 18). Certain regulations of Table A 
of the Indian Companies Act are compulsorily applicable to 
all companies, such as, method of deciding questions at 
general meetings (R. 5b), dex>ositi^g of proxy forms (R. 66) t 
business to be managed by directors (R. 71), rotation of 
directors (R. 78-82), declaration of dividends (R. 95-97), 

allowing inspection of books and accounts by members (R. 
105), form of Profit and Loss Account (R. 107), and notice to 
members (R. 112-116). (S. 17). 

Contents of the Articles :—The number of clauses and 
contents of the articles vaiy according to the nature of a 
company. But ordinarily the clauses of the articles regulate 
the general business of the company regarding the division of 
capital, issue of shares, forfeiture of shares for nonpayment, 
calls and allotments, transfer of shares, increase^ and reduc¬ 
tion of capital, borrowing powers, meetings and voting, 
qualification, powers and duties of * directors, dividend 
accounts and audit, etc. 

Alteration of Articles: —The articles of association can be 
altered or added to by a special [resolution, subject to the 
provisions of the mTihofaiidum and those of the Indian 
Companies Act. (S. 20). Where any alteration is made! 

every copy issued aftefTfie date shall contain the alteration. (S. f 
25A). But alterations must not deal unfairly with the rights 
of the minority. (Brown v. British Abrasive Wheel Co. y 
119191 1 Ch. 290). Alterations mu*t be made in good faith 
and for the benefit of the company as a whole. (Sidebottom 
v. Kershaw , Leese & CoLtd., 119201 1 Ch. 154). 

Binding effect of Articles : —The articles are binding on 
the company and on the members as if they had been signed 
and sealed by each member. They also constitute a contract J 
between members qua members. ( Hickman v. Kent arid * 

Hornney, etc . Association , 119153 1 Ch. 881). Strangers are 
lo see only that the proposed dealing is not inconsistent with 
the memorandum and articles. Thus if the articles authorise 
the board of directors to delegate its powers to a single direci- 
tor, and the matters is one in which normally a director has 
power to act, the persons dealing with him are entitled to 
assume that he had such powers. ( British Thomson Houston 
Co . v. Federated European Bank Ltd., 119321 2 3LB. 176), 

^ Qovorntnent of India, 
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PROSPECTUS 

It is a document containing offers to tire public of shares 
f or debentures of a company. Section 2 (14) of the Indian 
J Companies Act defines a prospectus as “any notice, circular, 
i advertisement or other invilalien, offering to the public for 
"subscription or purchase any shares or debentures, but shall 
; not include any trade ad 1 * ertisement which shows on the face 
of it that a formal prospectus has been prepared and filed.“ 
The prospectus is generally issued immediately after the 
registration of a company. It must be dated, and signed by 
all persons named as directors or their authorised agents. 
And no prospectus can be issued until a copy of the same is 
filed with the Registrar. (S. 92). 

Contents of the Prospectus: —It shall contain, (1) the 
contents of the memorandum with names, descriptions, and 
addresses of the signatories, and the number of shares 
subscribed by them; (2) the number of founders’ share, if any, 
and the nature and extenl of the interests of the holder, and 
the number of redeemable shares intended to be issued; (3) 
the qualification and the remuneration of the directors; (4) 
the minimum subscription required for allotment and the 
amount of share money payable on application and allotment; 
(5) particulars of shares and debentures issued within the two 
preceding years; (6; the name of the underwriters if the issue 
is underwritten; (7) particulars about the vendors of any 
property purchased or acquired by the company; (8) if the 
property is purchased witbm two years preceding the issue of 
the prospectus, the history of previous transfers, and if it is 
a business, the profits and the balance sheet shall be appended 
with the prospectus; (9) a statement of share-selling 
commission, paid to agents, and in a separate one, to the 
managing agents; (10) the amount of preliminary expenses; 
(II) payment to promoters; (12) publication of all material 
contracts; (13) the names and addresses of Hie creditors, if 
any; (14) particulars regarding the nature and extent of the 
interests of the directors; (15) the right of voting at meetings 
conferred on several classes ot shares, and the rights, in 
respect to capital and dividends attached to each; (16) if 
articles impose any restriction upon the members or directors 
in respect of the right to attend, to speak or to vote at 
company meetings, or the right to transfer shares by the 
members or powers of management of the directors; (17) if 
the company was in existence prior to the issue of the 
prospectus it must also contain the following:—*an auditor’s 
report regarding profits and rates of dividend for 8 financial 
years, and a report if the proceeds of the issue of shares are 
to be applied for the purchase of any business. (S. 93), 
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Newspaper advertisement: —An advertisement of a 
prospectus in % newspaper need not contain all the it^ms 
mentioned above. But it must mention that the advertise-i 
meni is not an invitation to the public for subscribing shares,! 
but an offer to the public to apply lor a prospectus. 

Statement in lieu of Prospectus : —A company may not 
issue auy prospectus at all. But every such company must file 
with the Registrar a statement in lieu ot prospectus signed by 
every person named or proposed as director or by his agent 
authorised in writing, before making allotment of shares Or 
debentures. (8. 98). For form see Schedule II of Indian 
Companies Act. 

Liability for Statements in Prospectus : —Every director at 
the time of the issue of the prospectus, every person who has 
agreed to become a director, every promoter, and every other 
person connected with the authorisation of the issue of a 
prospectus, shall be liable to pay compensation to all persons 
who subscribe shares or debentures, for all losses 01 damages 
they may have sustained by reason of any misleading or 
untrue statement in the prospectus or in the memorandum, 

(SJJJQ 

In order to escape liability the director or the promoter 
must show that he had reasonable grounds for believing that 
the statement fairly represented facts or was true, or that it 
was put forward on the authority of an exnert, or was an 
extract from a public official document which was correctly and 
fairly iepresented. 

The liability can also be avoided by proving either that 
he withdrew his consent to become a directoi before the issue 
of the prospectus and that it was issued without his knowledge 
or consent; or that on becoming aware of its issue he gave 
forthwith a reasonable public notice of the fact; or that after 
the issue of the prospectus and before allotment thereunder, 
he on becoming aware of any misleading or untrue statement, 
witdrew his consent thereto and gave a public notice of the 
withdrawal. 

If there is any false representation in a prospectus, the 
aggrieved person has twofold remedies—against the company J 
for a rescission of the contract, and against the persons 
responsible for ihe statement, for damages or criminal 
proceedings for (‘heating. Those who issue a prospectus are 
bound to shtfe everything with strict and scrupulous 
accuracy. (New Brttmwick Railway Co . v, Mnggerul ge 
(I860), 1 Dr. & Sm 381). If the tendency of the prospectus 
as a whole is to deceive, it is not necessary in order to claim 
meisaion of a contAct, to show that specific statements are 
untrue. (Autom Reef v. Twiss , 118963 A.C. 273). 
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I Underwriting ;—The underwriters are a class of persons 

I who agree to take k number of shares of a company if the 
| issue is not fully subscribed, in consideration of payment of 
| commission. This becomes necessary to obviate the risk of an 
issue of shares proving* unsuccessful owing to the failue of 
the public to subscribe an adequate amount. The under¬ 
writing* agreement is made by a letter addressed to the 
founders or promoters and acceptance by Ihe party concerned. 

Commission for underwriting must be authorised by the 
articles, and the rate must be disclosed in the prospectus. 
(8. 105). 

ALLOTMENT 

Allotment means the distribution of the slmtos or 
debentures* of a joint-stock company to persons who hu^e 
applied for them. No allotment shall he made unless the 
amount stated in the prospectus as the minimum subscription 
has been subscribed, and the sum payable on application, 
which must' not be less than 5 per cent., has been paid to, an l 
received by, tbe company. All moneys received from the 
subscribers for shares shall be deposited and kept in a 
scheduled Hank as defined in the Reserve Bank of India Act 
©f 1934. (8. 101). 

Any means by which money can be remitted may be 
used, but the remittances must be cleared and the actual cam 
received by the company before allotment. ( Mean v. 
Western Canada Cft. Ltd., Q9051 2 Oh. 353). 

The statement of the minimum subscription on which the 
directors may go to alloment, which requires to be inserted in 
the prospectus, must be an express statement and not one 
which can be implied from other statements in the prospectus. 
(Rovsell v, Bvrnham , L19091 1 Oh. 127). 

The company has to file with the Registrar a return of 
the allotment within one month (or any extended period) after 
the allotment; the failure to do so is an offence, (S. 104). 

► Minimum Subscription: —It is the minimum amount 
which, in the opinion ot the directors, must be raised by the 
issue of share capital in order to provide for, 

(a) the purchase price of any property purchased or to 
be purchased, 

tb) any preliminary expenses payable by the company, 

(c) any repayment of any moneys borrowed by the 

company for the abovenamed purposes, and 

( d) working capital. (S. 101). 

Conditions for valid allotment : — 

(1) In tbe absence of special provisions in the articles, 
the allotment should be made by the directors 
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as a board. They cannot delegate the power 
unless so axithorised by the articles. (Howard's 
rase, 118663, 3 Cb. App. 561). 

(2) In the matter of exercise of powers of allotment the 

directors are to be treated as trustees. (Parker 
v. McKenna (1874), 10 Ch. App. 96). 

(3) Allotments must be made within a reasonable time. 

(Indian Co-operative Company , etc . Co. v, 
Padanv-cy, 36 Bom.L.It. 32). 

Effect of Irregular Allotment : *—Any allotment in 
contravention of the above provisions is voidable at the 
instance of an applicant within one month after the holding 
of the statutory meeting of the company, or where no 
statutory meeting need be held, within one month after the 
date of allotment. The directors are liable to compensate tlie 
company and the allottee for any loss or damages due to 
ineuular allotment. (S. J02). 

[An allotment \—When the company is unable to procure 
subscribers for the minimum subscription within 180 days 
at ter the fir«t issue of the prospectus, the amount received 
from the subscribers must be refunded to them and if any 
money is not so repaid within 190 days after the issue of the 
prospectus, the directors of the company shall be jointly and 
severally liable to repay that money with interest at 7 per 
cent per annum. (S. 101 (4) ). 

Commencement of Business:— A public company cannot 
commence business unless: — 

(a) the minimum subscription of shares payable 

entirely in cash has been received; 

(b) each oi the dilectors of the company has paid the 

same amount of money as the other members 
of the publics must pay on application and on 
allotment; 

(r) a statutory declaration in a prescribed form has 
been filed by the secretary and one of the 
directors, to the effect that the aforesaid 
conditions have been complied with; and 

(d) a statement in lieu of prospectus has been filed, If 
there is no issue of prospectus to the public. 

As soon as such n declaration is filed with the 
Registrar, he gives u certificate which entitles a company to 
commence business. case private companies 

no such formalities are required. Any, contract made by the 
company before it is entitled to commence business shall be 
provisional only, and shall not be binding until that date. 
L«. 103 (3)1. 
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Tims all preliminary contracts and ike contracts of tlie 
signatories to take ^liares are void, so far as the company is 
concerned, it it never obtains the minimum subscription, 
{/fc Otto Electric Co ,, Q'dOGJ 2 Ch, 390). 

For the breach ot the provisions regarding commence¬ 
ment, a liability attaches to versons responsible for such, 
bieach. If the company does not commence business within 
one year from its incorporation it may be wound up by the 
Court. IS. 162 (iii)h 

MEMBERS OR SHAREHOLDERS OF A COMPANY 

Acquisition of membership: —One may become a member 
of a company in any of the following ways:— (a) by 
subscribing to the memorandum, ( h) by agreeing to take 
shares and being placed on the Register of members. (S. 30). 
(e) One may also become a member when another member 
transfers his share to him and the transfer is recognised by 
the directors, (d) The heirs and legal representatives of a 
deceased shareholder can become members on their names 
being entered in the Register. 

A limited company may become a shareholder in auotliei 
limited company if authorised by its own memorandum and 
articles to do so. lie. Hamids' hanking Co. (1867), 3 Ch* 
App. 105, 

Register of mem bet «:—livery company must keep a 
register of members in which the names, addresses, etc. of the 
members must be entered. (K. 31). It mupt send an annual 
list of the members and a summaiy of the amount called, calls 
received and unpaid, shares forfeited, etc. to the Registrar. 
tS. 32). The register of members shall be prima facie evidence 
as to whether a person is a member or not. (8, 10). If a 
person finds his name enteied in it fraudulently or without 
sufficient reason, he may apply to the Court for rectification 
of the register. (S. 38). 

A company may close its register of members for an 
aggregate period of 45 days in each year, but not exceeding 
30 days at a time by giving seven days notice in newspapers. 
(S. 37). 

Lost of membership: —Similarly, a person ceases to be a 
member in any of the following ways: — 

(1) By transferring his share to other persons 34); 

(2) by forfeiture of his shares for non-payment of calls; 

(3) by death followed by the registration ofv- the name 

of legal representative; \ 

(4) by surrender of shares; , 

(5) by rescission of the contract to take shades on the 

ground of misrepresentation or fraud, b 
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Trans/er of shares; — JTjpdes^ restricted by fbe articles of 
association a shareholdernTfree lei*fhinsfet'bis shares. And 
shares are transferable like movable property. It is effected 
either by a deed or by an instrument in writing signed by the 
transferor and the transferee. The transferee becomes a 
member of the company when this document along with thel 
rhaxe certificate is sent to the compan> for being noted in the 
register of members and is so registered. Sometimes the 
articles empower the directors to refuse* to register a transfer 
of shares on which the company has a lien, to any person 
whom they do not approve, or shares which are not fully paid 
up. But in case of rejection to register a transfer the directors 
are to give proper notice to the parties concerned. The 
certificate must be prepared and kept ready for delivery by 
the company within 3 months after the registration* (S. 108). 
There is another legal restriction on transfers of shares which 
take place after the commencement of voluntary winding up. 
The\ are not valid unless sanctioned by the liquidator, or in 
case of winding up under Court’s supervision, by the Court. 
(S. 227). The right to transfer shares is restricted in the j 
case ot private companies, ffi. 2 (13)1, 

Purchaser is as a general rule to prepare the instrument 
of transfer, Hirkett v. Cow per Cole* (1019), 37* T.L.R. 298. 
But it is the dut\ of the vendor to obtain the necessary 
sanction of the directors. Will in son v. Lloyd (1845), 7 Q.B, 
27. The vendor must not hinder registration, and if he does 
so, he may be liable for damages. Hopper v. Herts , (1909) 

1 (<h * 549 * 

The articles of a company required transfer of shares to 
be executed by both parties. Some shares in the company 
were sold in the usual course of business on the Stock 
Exchange a few hours before the failure of the company. 
The transfer was executed by the vendor but not by the 
purchaser and was not registered. It was held upon an 
application by ihe vendor to have purchaser's name substituted 
for his own, that the court had no jurisdiction to rectify the 
register, lie. Overend et. Co. (1807), L.R. 5 Eq. 193. 

The power given to the directors of consenting to a transfer 
of shares is to be exercised with regard to the circumstances 
of each transfer, and with a view to securing proper 
transferees. It should not be exercised for the purpose of 
carrying out a compromise, by w r hich a body of dissatisfied 
shareholders were to be let out of the company. The directors 
of a public company are trustees for the shareholders and 
their private interests must yield to their public duty when¬ 
ever they are conflicting. Re. Camerons etc . liy. Co . (1854), 

5 De G. M. & G. 284, 
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Where the directors have bona fide considered the interests 
of the company and come to the conclusion that it would be 
undesirable to register the transfer of some shares, the court 
cannot interfere. He. Smith & Fawcett, Ltd., (1942) 2 Ch. 
304. 

$ Transmission of shares :—Transmission as distinguished 
from'transfer connotes the passing of the title to shares from 
one person to another by the operation of law. It is eflected 
either by death or bv insolvency of a shareholder. Brassard 
v. Smith, (1923) A.C. 371). 

Prima facie, the right of a person taking by transmission 
is to be entered on the register in the same way as his 
predecessor in title was entered, and to have the certificate in 
the same foira as that of his predecessor in title. Re. Key etc. 
Ltd . (1902) 1 Ch. 467. 

Rights of members : —Every individual member of a 
public company has the following rights: — 

(1) To transfer shaies subject to provisions in the 

articles of association. (S. 34); 

(2) to receive 

(a) a cop> of the statutory report at least 21 days 
before the statutory meeting (vS. 77), and 
(h) a copy of the Balance Sheet, Profit and Loss 
Account, Auditor’s Report and the Detectors’ 
Report at least 14 days before the date of the 
annual general meeting. (S. 131); 

(3) to receive notice of meetings of the company together 

with the agenda of business (S. 70); 

(4) A number has the right to inspect OH. 105). 

(a) the register and the index of members (S. 36), 

(h) minute books of general meetings of the company 

(B. 83), 

(c) register of directors, managers and managing 
agents (S. 91 A;. 

(d) register of contracts in which directors or managing 
agents are interested (S. 91 A), 

(e) copies of mortgages and charges and the com¬ 
pany’s register of mortgages (S. 124), and 

(/) register of debenture holders (S. 125); 

(5) A member is entitled to be furnished with 

(a) a copy of Memorandum and Articles within 14 

days (vS. 25), 

(b) a copy of register of members (S. 36), 

(c) a copy of the minutes of general meetings within 

1 7 days after request (S. 83), 

(d) a copy of the icgister of debenture holders (S. 

125), 
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(^) exira cop ies of Balance Sheet and Profit and Loss 
Account (S. 135); 

- (0) A tetember is further entitled to move the Court 

(a) for rectification of register if any name is 

fraudulently entered or omitted from it (S, 
38), and 

(b) for directing the calling of an annual general 

meeting (S. 76); 

(7; A member is entitled to be present and vote at 
meetings, personally, by proxy or as proxy of 
others (S. 79); 

(8) A member may move a petition before the Court for 
a compulsory winding up on the ground of 
default in filing the statutory report (S. 166). 

The members collectively , i.e., in a general meeting, have 
got the following rights. They may by ordinary resolution 
and by a simple majority of votes, 

(?) alter the share capital (S. 50); 

(ii) adopt statutory report (S. 77); 

(n?) adopt balance sheet (S. 131); 

( iv) elect directors (S. 83B, 86GL); 

(v) allow director to hold office of profit (S. 86E); 

(■ vi ) declare dividends (R. 95); 

(vii) appoint auditors (S. 144); 

mu) transact business of the annual general meeting 
(S. 76); 

(ix) sanction the sale or disposal of the undertaking or 
remit any debt due by a director (S. 86H); 

(#) appoint or remove managing agents (S«. 87A, 
87B); * l 

(xi) alter terms of prospectus (S. 99); 
ami (xii) wind up the company, when the period fixed for 
duration of the company by the articles, or any 
event mentioned in the article occurs (S. 203). 

They may exercise the following powers by special 
resolution in which 21 days’ notice and a three-fourths 
majority are necessary: 

(i) to alter the name of the company (S, H), 
to alter the objects (S. 12), to alter the articles, 
<S. 20); 

( ii ) to reduce share capital (S. 55); > 

(Hi) reserve uncalled share (S. 69); 

(iv) to alter memorandum in order to render unlimited 
the liability of the directors (S. 71); to appro**, 
of assignment of office by directors (S. 30B)*{ 


it 
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1 (t) Stipulate managing agents’ remuneration (S. 870); 
( vi) to pay interest out of capital (S. 107); 

* fvm) to appoint inspector to investigate the affairs of 
* - * the company (R. 142); and 

4 (nn) to wind up a company (Ss. 162, 203). 

They have the following powers by an extraordinary 
tfesftfafction (requiring It days’ notice and three-fourths 
majority): — 

(1) to remove a director (S, 86G); and 
4 (2) to wind up a company when the company is unable 

to pay its debts (R. 203 (3) ). 

Members holding not less than one-tenth of the issued share 
capital of the company may call upon the directors to convene 
an extraordinmy general meeting. (S. 78). 

Duties of the membeis: —The memorandum and articles 
when registered bind the members; and the money payable 
By any member to the company under the memorandum qnd 
articles shall be a debt due from hint to the company. (S. 21). 
If a business is carried on with less than the legal minimum 
members, every member doing so shall be severally liable for 
the payment of the whole debt of the company. (R. 147). 

LIABILITY OF MEMBERS 1 

Liability of a shareholder in a limited company is 
strictly limited to the amount unpaid on the shares held by 
hint. If he has already paid up the whole nominal amount 
qf bis shares, he is free from any further liability. If tae 
Has paid a portion of ’lie nominal value he is responsible 
fojr the portion remaining unpaid. 

(a) Calls: —If the articles provide for payment by instal¬ 
ments, it is usually stated that should the remaining portion 
or any pari thereof be required, a demand is to be made 
typpn the shareholders by the directors of the company in 
accordance with the provisions of the articles. Irregularity 

? *ol making a call entitles a shareholder to resist payment. 

t must be made by duly appointed and qualified directors, 
dud proper notice should be given. Thus when a resolution 
of the directors for making a call is passed without specify- 
iU$T the date for the payment of the call, it is an invalid 
call. (In re Cawley & CoLtd . (1889), 42 Oh. 209). A call 
must be regular and made in good faith and in the interest 
of the company. A call made on some members is invalid. 
(Galloway v. Halle Concerts Society , Q9151 2 Cb. 233). A 
call must be uniformly made on the shareholders as well as 
on the directors. (Alexander v. Automatic Telephone Co 
119003 2 Cb. Mi). 
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ih) lkpt \: —The articles ordinarily empower a company 
to have a lien on partly paid-up shares lor all moneys pay¬ 
able by the shareholders to the company, This lien extends 
to dividends. It may be enforced by sale. 

} (e) Forfeiture of shares: —Generally the articles provide* 

for the forfeiture of the shares in respect of which default 
has been made in the payment of a call. On no other ground 4 
can the shares Be forfeited. (Hopkinson v, Mortimer Ettorhy 
& Co £19173 1 Ch. t>46). It must be done in strict accord* 
anoe with the articles. The shares so forfeited become the 
property of the company and, pan be sold again- It. may be 
cancelled if the directors think it proper. A forfeiture of 
shares may be annulled by the directors, if allowed by the 
articles, With the consent of the holders of those shares. < 

(d) Surrender: —Sunender of partly paid shares by the' 
shareholders in consideration of the release by the company 
of the shareholder liability is in effect a reduction of 
capital, and can be justified under the circumstances sUch as 
would have justified forfeiture ( Kirby v. Wilkins , £19293 2 
Ch. 454); and it must be done strictly in accordance with 
the articles. 

MANAGEMENT AND ADMINISTRATION OF 
COMPANIES 

Directors 

They are persons chosen by shareholders from amongst 
themselves to conduct the management of the business of the 
company, as a company by itself cannot act. The term is 
not defined by the Indian Companies Act, but has been 
meant to include all persons who direct the business of the 
company. (S. 2 (1) (5) ). All companies must have directors 
(Jt r 71), but public ’ companies must have at least three 
directors. (S. 83A). 

Appointment :—Usually the proceduie for the appoint¬ 
ment of directors are regulated by the articles of association. 
But no person shall be appointed, named or proposed as a 
director in a prospectus unless before its issue or before 
registration of articles he 

(1) signs and files with the Registrar a consent to act 

as director, 

(2) Bigm the memorandum for the qualification shares 

(which is fixed by the articles), 

(3) has paid or agreed to pay for qualification shares, 

(4) signs and files a contract in writing to take and 

pay for the qualification shares and file it with 

the Registrar, 
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(5) makes and files as affidavit with the Register to 
the elect that the number of shares necessary 
are registered in his name* (S, 84), 

The object of these provisions which are not applicable 
to private companies ie to see that the persons acting as 
directors do not evade their liability to acquire and to pay 
for the qualification shares. 

In the absence of any specific provisions with regard to 
the appointment of directors, the subscribers to the memoran* 
dum are to be treated as the directors, until directors are 
appointed by the members in a general meeting. At least 
two-thirds of the board of directors shall be persons liable 
to retire by rotation (S. 83B). Joint holders of shares may 
become directors. (Grundy v. Briggs , [19101 1 Ch. 444). 
The acts of a director done bona fide are valid although any 
defect in his appointment is discovered afterwards. (S, 86). 

Qualification shares *.—The articles usually fix a number 
of shares which every director must hold in order to qualify 
himself as a director. The shares so fixed is known as quali¬ 
fication shares, and are meant for making directors interested 
in the company’s affairs. And except otherwise provided by 
the articles the qualification shares must be acquired within 
two mouths after appointment, (S. 85). 

Vacation of office by directors : —The office of a director 
shall be vacated on— 

(a) his failure to acquire qualification shares within 

the prescribed time; or 

(b) his being found by Court to be of unsound mind; 

or 

(c) being adjudged insolvent; or 

(d) failure to pay calls within six months of the 

making of calls; or 

(e) his accepting any office of profit, or accepting loans 

or entering into contracts with the company; or 

(/) absenting himself for three consecutive meetings 
of the board of directors, or for three months, 
whichever is longer without leave of absence 
from the board of directors (S. 861); 

(g) my director convicted of any criminal offence 
against the company, shall not be qualified for 
being appointed as a director for a period of 
five years without the leave of the Court (S. 
141A). 

Besides these other disqualifications may be added by the 
articles. 

Removal :—Although the appointment of directors may 
be made in a general meeting of shareholders, their removal 
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requires an resolution, A director mwe 

removed cannot be reappointed (S. 86G). 

Carnal vacancy : —it may be filled up by the board of 
directors, but the person so appointed shall be subject to 
retirement at the same time as if he had become a director 
on the day on which the director in whose place he is 
appointed was Ihst appointed as a director. (S. 83B). 

Register of directors : —A register of directors, managers 
and managing agents has to be maintained by every company, 
and a return has to be filed with the Registrar within l4 
days of the first appointment, and of any change. This 
register is open to inspection by members during business- 
hours, free of charge, and by other persons on payment of 
a fee not exceeding Re. l/~. (S. 87). 

Remuneration : —They are not entitled to any remunera¬ 
tion unless authorised by the articles or fixed by a resolution 
of the shareholders in a general meeting. (Dikshit V*, 
Mathurayrasad , 47 All. 94). The remuneration payable to 
the directors must be disclosed in the prospectus. (8. 93). 
It is a debt due by the company, and may be paid out of 
capital. (Re Lundy Granite Co. [1872], 26 L.T. 673). 

Delegation by directors :— The directors can not delegat e 
thei r powe r of allotting shares! (Re Leeds Waring 1 ^ 0 . 
n^^^T^ppris^^^tliey have no authority to 
delegate to a manager the power to buy shares (Re County 
Palatine Loan & Discount Co. C18741, 9 Ch. App. 691); but 
they may delegate their power to compromise a shareholder's 
claim to the chairman where they have been authorised by 
the articles to delegate their powers to committees consisting 
of members of their body. (Re Scottish Petroleum Co % 
(18821, 51 L.J. Ch. 841). 

Assignment of office by directors: —No director is com¬ 
petent, even if there is provision in the articles to assign hie 
office to any other person unless it is approved by a special 
resolution of the company. But the right to appoint a 
substitute or alternate director during any director's 
temporary absence in accordance with the articles, is not 
affected, if it is done with the approval of the board of 
directors, and for a period of three months only* (S. 86B). 

Position mid Powers of Director: —The powers of the 
directors are generally defined by the articles of association, 
and within the restriction made bv the articles they have all 
necessary powers to carry on the business in the interests of 
the company as a whole, if they are not forbidden by the 
Indian Companies Act. (R, 71). These powers are to be 
exercised by the directors in a body, unless the articles 
provide for delegation of such powers. They must act as a 
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board and not individually and through resolutions at board 
meetings. (In re Hay Craft Gold Reduction and Mining 
Co., C19001 2 Ch. 230). The articles usually provide lor 
giving some special powers to one or more directors known 
as the Managing Directors . The decision of the majority of 
/the directors is expressed in the form of a resolution which 
is binding on the company. If the directors exceed their 
> powers the company may ratify those acts which are within 
the competence of the company, but if they are forbidden 
By the articles they cannot be ratified without altering the 
articles. (Boschoe A* Proprietary CoLtd. v. Fuke [1906], 
I Ch. 148)* The decision of the directors regarding any 
matter which is assigned to them cannot be overridden by 
the company in a general meeting. (Salmon v. Quin and 
Awtms, Ltd., Q9093 1 Ch. 311). But the company may 
withdraw such powers by altering the articles by a special 
resolution. (MarshalVs Valve Gear Co ., Ltd. v. Managing 
{Wardie & CoLtd., [1919] 1 Ch. 167). 

* The position of the directors is akin to that of trustees, 
f (Rc Lands Allotment Co., Ltd. [18941 1 Ch. 616, as they 
are to manage the affairs of the company for the benefit of 
the shareholders, and have to render proper account® of the 
company ? s money and property. They are also agents of 
*the company* in the transactions which they enter into on 
‘behalf of the company. (Great Eastern Ry. Co. v. Turner 
£18723; L.R. 8 Ch. A. 140). But they are not trustees f6r 
the individual shareholders. (Allen v. Hyatt [19143, 80 
T.L.R. 444). As the directors are in a fiduciary position 
I they are bound to use fair and reasonable diligence in the 
.management of the company’s affairs and to act honestly. 
(In re Foresi of Dean Commercial Mining Co., [18781, 10 
-Ch. 450). both agents and trustees are 

entitled to be indemnified by the company against all losses 
and expenses properly incurred by them in the due perform¬ 
ance of their duties. (Young v. Naval, Military and Civil 
Service Co-operative Society of South Africa [19051, 1 K.B. 
087). 

“It has sometimes been said that directors are trustees. 
If this means no more than that directors in the performance 
of their duties stand in a fiduciary relationship to the 
company, the statement is true enough. But if the statement 
is meant to be an indication by way of analogy of what those 
duties are, it appears to me to be wholly misleading. 

. . . The position of a director of a company carrying 
oil a small retail business is very different from that of a 
director of a railway company. The duties of n bank director 
may differ widely from those of an insurance director, and 
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tke duties of a director of one insurance company may differ 
from those of a director of another. In one company, for 
instance, matters may normally be attended to by the 
manager or other members of the staff that in another 
company axe attended to by the directors themselves”. But 
the court is to see whether this distribution of duties is 
reasonable and it is consistent with the express provisins of 
the articles of association. 

(1) BLe must act honestly and must exercise some degree 
of skill and diligence. He must take reasonable care as m 
ordinary man might be expected to take on hxs ow& behalf. 

(2) lie is not liable for mere errors of judgment, He 
mu$t exhibit that degree of skill that may be reasonable 
expected from a person of his knowledge and expe|iepe$* 

(3) He is not bound to give continuous attention to the 
affairs of the company. His duties are of an intermittent 
nature to be performed at periodical board meetings. 

(4) In respect of all duties that, having regard to the 
exigencies of business, and the articles of association, may 
properly be left to some other official, a director is, in the 
absence of grounds for suspicion, justified in trusting that 
official to perform such duties honestly. 

(5) He is liable for wilful negligence or misconduct. ‘'Wil¬ 
ful misconduct in such a special condition means misconduct 
to which the will is party as contradistinguished from acci¬ 
dent, and is far beyond any negligence, even groks or culp¬ 
able negligence, and involves that a person wilfully 
misconducts himself who knows and appreciates that it is 
wrong conduct on his part in the existing circumstances to 
do or to fail oi omit to do (as the case may be), a particular 
thing, and yet intentionally does, or fails or omits* to J do it, 
or persists in the act, failure or omission regardless of conse¬ 
quences, or acts with reckless carelessness, not caring what 
the results of his carelessness may be.” (Re City Equitable 
Fite Insurance Co . C19251, 1 Ch.407 (420). ). 

Restrictions on powers of directors: — 

(1) The directors of a public company shall not, except 
with the consent of the company in a general meeting, sell 
or dispose of the undertaking of the company and remit any 
debt due by a director. (S. 8611). 

(2) Ho director can avoid the consequences, which, under 
ordinary law, attaches to him for his own neglect, default, 
breach of duty, or breach of trust, inspite of any agreement 
or any provisions in the articles freeing him from any liabi¬ 
lity, (S, 860). 

(3) Loans to directors of public companies are absolutely 

prqhib^ted. (S. 86D), t 
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(4) Directors are prohibited againt making any profit out 
of the company by serving in any capacity other than that of 
director except with the consent of the shareholders. (S. 8613)* 
(6) Unless consented to by other directors, no director 
shall be entitled to enter into any contract for the sale, par* 
chase ©r supply of goods and materials with the company* 

(S* mF\< 

(6) A director interested in a contract is prevented from 
participating in a meeting by being excluded from the 
*|norura in which such a contract is to be considered. (S. 91B) 
Dufies of directors:—In discharging the duties the direc¬ 
tors must be honest, and exercise reasonable care like an 
ordinary businessman. (City Equitable Fire Insurance Co., 
t19251 1 Ch. 407). The duties which are cast upon directors 
under different provisions of the Companies Act are sum¬ 
marized below: 

(1) Where any share or debenture is underwritten, the 

directors have to state in the prospectus as to 
whether the resources of the underwriters are suffi¬ 
cient to discharge their obligation. (S.. 93). 

(2) They have also to state whether the minimum sub¬ 

scription mentioned in the prospectus covers pur¬ 
chase price of property, preliminary expenses, 
repayment of money borrowed, and working 
capital. (S. 101). 

(3) The directors must lay before the company in general 

meeting a balance sheet and profit and loss account 
within eighteen months of incorporation and once 
in every calendar year thereafter. (S. 131). 

(4) The directors shall make a report os to the state and 

working of the company’s affairs along with the 
balance sheet. (S. 131A). * 

(5) It is the duty of the directors to furnish ^formation 

and explanation required by the Registrar, Joint 
Stock Companies or by tbe inspector appointed by 
the Provincial Government. (Ss. 140—142). 

{6) It is the duty of the directors past and present to 
give all assistance to the Advocate-General in con¬ 
nection with any prosecution Against persons 
criminally liable in relation to a company. ($. 
141 A)* 

(7) It is the duty of the directors of a company wound 
‘ up by the Court to make out and submit to the 

official liquidator, a statement showing the correct 
position of the company regarding assets, liabil¬ 
ities, creditors, etc. (S. 177A). * 

(8) Duties with regard to meetings, etc. 180) 
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Liabilities of Directors:— . { 

(а) A director is liable to serious penalties for falsifica¬ 

tion of books. {S. 236). 

(б) False statement in any return, report, balance sheet 

in any material particular is punishable. (Le0al 
Remembrancer , Bengal v , Aktiil Bandhu Guha, 
40 C.W.N. 1341). 

(c) For misapplication of funds, breach of trust, etc,, 

which are discovered in the course of winding up 
proceedings, directors are liable to contribute to 
the assets. (S. 235). 

(d) Wrongful withholding or misapplication of property 

of employees’ deposits and improper investment 
of provident fund are penalised. (Ss, 282A, 282B). 

(e) The directois are liable to compensate the company 

and the allottee for irregular allotment, {S. 102). 

( f) The directors are jointly and severally liable to re¬ 

fund any money received by the company, in case 
where no allotment is made within 180 days after 
the first issue of the prospectus. (S, 161 (4) )* 

(g) The directors are also liable for the issue and publi¬ 

cation of fraudulent prospectus. Any person 
damnified may bring an action against them. (S^ 
100 ). 

{ h) They are personally liable for ultra vires act, 
{Masonic and General Life Assurance Go . v. 
Sharpe U8923, 1 Ch. 154); and for gross negli¬ 
gence in administering the company’s affairs, 
{City Equitable Fire Insurance Co .* Ltd., 119251 
1 Ch. 407). 

Exceptions : — 

{%) The Court, however, may grant relief in any case of 
negligence, default, etc., if it finds that the direc¬ 
tors have acted honestly and reasonably and under 
circumstances which ought to be exeusedi (S. 281), 
( j ) The directors are not liable for errors of judgment 
(In re Clardige’s Patent Asphalte Co., 119213 
1 Ch. 643). 

{k) Thev are not responsible for frauds committed by 
subordinates or co-directors. (Davey v. Cary, Q9011 

A.C. 477). 

A director does not make himself liable for an act done 
at a meeting at which he was not present, though he voted at 
a subsequent meeting for the Confirmation of the minutes, for 
the act was complete withouut further confirmation, (Burton 
v. B&van, tl908i 2 Ch. 240) A 
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A director of a company who knowa thnt bis co-direotdfi* 
are misappropriating tlie moneys of the company* or are other* 
wise guilty of a breach of trust, is bound tp take active and 
immediate steps to prevent the same by notification to the 
shareholders or otherwise. He may even seek the protection 
of the Cdprt for the purpose. If he fails in taking such steps 
he will be held to have concurred in the breach of trust and 
be liable accordingly, in spite of the fact that he might have 
'protested against the proceedings of his co-directors. A direc¬ 
tor of a company who signs cheques to the prejudice of the 
company cannot be heard to say that he did it as a ministerial 
act or as a matter of routine. (Joint Stock Discount Co. v. 
Brown , [18693 L.R. 8 Eq., 381). 

MANAGING AGENTS. 

The term managing agent is defined by the Indian Com* 
.jwinies Act as a person, a partnership or a company entitled 
to the management of the whole affairs of a company by virtue 
of an agreement with the company, subject to the Control and 
supervision of the directors, except otherwise provided for in 
the agreement. (S. 2 <9A) ). Thus it is possible for a manag¬ 
ing agent to be independent of the control and supervision of 
the directors. 

This system is peculiar to India and has been a matter of 
great controversy. There is one view which claims that the 
managing agency system is beneficial to India as it supplies 
brains, initiation and funds to industries; and so the managing 
agents must be allowed to enter into some such agreements as 
would safeguard their rights and position when they have done 
pioneering work and brought the company to a profit-earning 
stage. As opposed to this there is a clamour that as the share¬ 
holders are the real proprietors of the business, the managing 
agent if he is to continue must be under their control, liable 
to be removed or replaced, if found inefficient. And growing 
abuse of powers by them called for legislative restrictions. The 
Indian Companies Act, as amended by the Amending Act of 
1936, contains for the first time, provisions regarding the 
managing agent, reconciling the two extreme views. 

Managing Agent and Manager .—The manager is an in¬ 
dividual person, but the managing agent may be a person, 
> firm or a company. The manager, of course, has the manage¬ 
ment of the whole affairs of a company like the managing 
agent. He is generally under a contract of service and is 
object tp the control and supervision of the directors, while 
the managing agent may be more or less free if proper provi¬ 
sions are made in the agreement. (S. 2 (9) ). 

Appointment and removal of Managing Agent: —AH 
appointments, removals of managing agqnts and variations of 
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jsmtm g* But this shall not apply to aWsucFappowfiip^ 
maSo^priOr to the issue of prospectus, if the terns of appoint-' 
meat are set forth therein. (S. 87B (f)). A managing agent 
can he removed if he is convicted of any serious offence relating 
to the affairs of the company. The managing agency shall be 
automatically vacated if the managing agent is adjudged an 
insolvent, (S, 87B (b) ), 

The maximum term for which a managing agent can be 
papointed after the commencement of the Amending Act of 
193 ft is twenty years at a time T here ia no bar to reaftnojntr 

mfefitTTEfuf.tKTernnu^^ of the office of managing agent 

shall not tale effect until all moneys paystble to the managing 
agent are paid. The managing agency shall terminate on 
winding up of the company—and if the winding up is due to 
their negligence or default, they will lose their rignt to com¬ 
pensation. {$. 87A). As to managing agent under the 
Insurance Act, see Law of Insurance. 

Remuneration ;—It should be based on the basis of a fixed 
percentage on the annual profits of the company. But it is 
open to the managing agent to have a provision made in his 
agreement for an office allowance in case of absence of or in¬ 
adequacy of profits. But such stipulations for additional re¬ 
muneration in order to be binding on the company must be 
sanctioned by a special resolution of the company. fS. 87C). 

Restrictions ,—(1) Loans to managing agents are prohibiten. 
In case of contravention, directors are punishable. 

(2) If the managing agency consists of a private company, 
a firm or an individual, they are not to enter into a trading 
t ontraet except with the consent of three-fourths of directors 
(8. 87D). 

(3} A managing agent is not to issue debentures; and the 
investment 6f funds of the company without the authority of 
the directors shall be void. (S. 87G). 

(4) A managing agent cannot engage in any business com¬ 
peting with the business of the managed company. (S. 87H). 

(5) The number of directors appointed by the managing 
agent shall not exceed one-third of the total number of direc¬ 
tors. (S. 871). 

fft) Transfer of office unless approved by the general meet¬ 
ing of the company or charge or assignment of tne remunera¬ 
tion of the managing agent, is void (S. 87B (c) (d> ). 

SECRETARY 

* * The secretarial work of a limited company such m corres¬ 
pondence and general supervision, maintenance of proper 
ubooks and filing of returns, duties regarding share transaction 


60 THE INDIAN MERCANTILE LAW 

duties in connection with holding of company Or board meet¬ 
ing*, require a whole-time officer who must be thoroughly 
conversant with the details of the company law and practice. 
This officer is inown as the Secretary. He is to obey the 
directors, and issue notices, letters, etc., as directed by them. 
He derives his authority from the board of directors and b 
their adviser on legal and other procedural mutters. 

Duties and liabilities. —It is his duty to be in charge of the 
correspondence of the company, and in that connection to re¬ 
ceive and register notices on behalf of the company. He 
is responsible for keeping proper books and registers as required 
by the law relating to companies. He is to file necessary 
returns With the Registrar. He is to keep the share certificate 
ready for delivery, and arrange for allotment of share. He is 
to convene meetings in accordance with law. 

The Secretary is a servant of the compuny. (Cairney v. 
Back, Q9063 2 K.B. 7463). So long as he obeys the orders of 
the directors he is not liable, but if he is a party to a fraud¬ 
ulent act he is personally liable. (Dinabandhu v. Abdul, 27 
C.W.N. 18). 

He is liable for not making proper allotment of returns. 
(S. 104). He is also liable for not registering mortgages or 
charges requiring registration. (S. 122). He is criminally 
liable for making a false statement in any return, report, 
balance sheet, etc. (S. 282). He is liable to pay damages in 
a winding up proceeding if he is found guiltv of misfeasance, 
misapplication of property, etc. (S. 235). He may be crimi¬ 
nally prosecuted for any offence against the company. (S. 237). 

MEETINGS 

The management of the affairs of a company is in the 
hands of the directors who are to act as a board. But since 
the dilectors are nominated by the shareholders, it is necessary 
that the shareholders sliould. have some knowledge of the state 
of affairs of the company. Two classes of meetings are gene¬ 
rally held in connection with incorporated companies:—(A) 
meetings of the board of directors, (B) shareholders’ meetings. 
There is another class of meetings which are Usually held in 
connection with the liquidation proceedings of a company, 
viz., (C) creditors’ meetings. 

(A) Meetings of the Board of Directors 

Usually the articles contain provisions regarding the 
holding of board meetings. As the directors are the m an aginj. 
authority, they have to hold meetings very often. In thT 
absence of any articles of the company the provisions of tk 
Indian Companies Act, Table A, shall apply. As the direct.:) 
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must act as a board, and not as individuals* they Have to 
convene a properly constituted meeting* 

Ordinarily a meeting of the directors is to be summoned 
after giving due notice to all the directors* But a notice may 
not be necessary when the ai tides provide that the meetings 
are to be held regularly at fixed times. A director may re¬ 
quisition a meeting at any time. (Rule 87, Table A)* It is 
not necessary to state in the notice convening the meeting of 
the directors as to the business to be transacted there. ( Rama 
Ayyar v. Shiva Jnanam Pillai , 51 Mad, 68). The directors 
may inspite of the agenda take up the business in any order 
they think proper. (Mollinean# v, London Insurance Co. Lid. t 
rJ6021 ? K.B* 589). 

If there is up permanent chairman, the directors may 
choose one of them as such. Unless articles provide otherwise 
the quorum may he fixed by the directors, and unless so fixed 
it shall be by three. (Rule 88, Table A). 

Every director has one vote. A director who is interested 
in any contract shall not be entitled to vote on the matter, and 
shall not be counted in the quorum of the meeting, and must 
disclose his interest in any such transaction. (&s* 91 A & 91 B). 

(B) Shareholders* Meetings 

There are three classes of shareholders’ meetings 
(1) statutory meeting, (2) annual general meeting, (3) extra¬ 
ordinary general meeting 

(1) Statutory Meeting. (S. 77) : —The object of the statutory 
meeting is to have before it a list of the members of the com¬ 
pany with names, descriptions, addresses, number of shares 
and to allow the shareholders an opportunity of discussing 
any matter relating to the formation of the company (Gard¬ 
ner v. Iredale , [19121 1 Ch. 700), and to enable the share¬ 
holders to ascertain the company’s position. 

Procedure : Such a meeting must be held by every limit¬ 
ed company having a share capital (except private companies) 
•within a period of not less than one month from the date of the 
commencement of business, and not more than six month® of 
such date. The members present shall be at liberty to discus® 
any matter relating to the formation of the company. 

Statutory Report :—The directors are under an obligation 
to circulate the statutory report to each shareholder and to file 
it with the Registrar at least 21 days before the date of the 
statutory meeting. The statutory report as certified by the 
directors must contain: — 

(i) the total number of shares allotted, 
tM) the total amount of cash received, 

(lit) an abstract of receipts and payments made upio a 
date within 7 days of the date of report. 
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' {it) name#, addressee, descriptions of the directors, andi-' 
tors, managing agents, etc., 

(tf) particulars of modifications proposed to any con¬ 
tract which are to be submitted for approval of the 
■' shareholders, 

(ti) an account of preliminary expenses of the company, 

(vii ) arrears if any on calls, 

(viii) particulars of any commission paid, or to be paid, for 
sale of shares to the managing agent or the directors, f 
(vc) a list of names, etc., of the members of the company, 
and shares held by each shall be kept available for 
inspection by tbe shareholders. 

The members present shall be at liberty to discuss any 
matter relating to the formation of the company. In the 
event of any default in comnlying with these legal provision^ 
directors or other persons are punishable with a fine. (S. 77). 

A shareholder, a creditor, or the Registrar may apply to- 
the Court for winding up of the company in case of default in 
holding the statutory meeting or filing the statutory report, 
after the expiry of 14 days of the last date on which the 
meeting ought to have been held (S. ! 166); and the Court may 
order for winding np in case of such a default. (S. 162). 

(2) Annual General Meeting:—Every company must hold 
its first annual general meeting within 18 months from the 
date of its incorporation, and thereafter once at least in every 
calendar year, and at intervals of not more than 15 months. 
(8. 76). The Court has the power in default of holding such 
a meeting, on the application of any member, to direct the 
calling of a general meeting. In default every director or 
manager shall be liable to a fine. 

The annual balance sheet, profit and loss account made 
upto a date within 9 months of the date of the meeting, along 
with the auditor’s report are to be laid before the annual 
general meeting. Copies of these documents are to be sent 
to every member at least 14 days before the meeting at which , 
they will be laid. Copies of these documents are also to re¬ 
main in the office open to inspection during office hours. (S. 
131). Three copies of the same shall be filed with the Regis¬ 
trar within 21 days after the meeting* (S. 134). The directors 
are to append a report on the working of the company con¬ 
taining their recommendation as to dividends, reserve fund, 
etc. (S. 131 A). The Indian Companies Act is silent as to 
what other businesses are to be transacted at such meetings* 
But it appears from other provisions of the Act that the 
directors are to lay before such meetings a report regarding 
the affairs of the company. Shareholders may ash for 
further information and are entitled to di^uss any matter. 
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t Procedure :—The procedure regarding £lie holding of J 
general meetings is laid down in the articlep. After the elec- J 
tion of chairman, the business commences, if sufficient number 
of members are present to form a quorum . Then the reports 
are introduced for d iscussion and acceptance by the members. 
If tKimejSTBers are^dissaHiTied they may oppose the motion 
for acceptance of the reports* The other matters that are 
usually transacted are, the declaration of dividend, filling 
up of vacancies caused by retirement of directors, and 
election of auditors. 

(3) Extraordinary Meeting A company can hold such j 
meetings either at the discretion of the directors or at the / 
instance of the 'sEareKoId^Tf: - ~"" 

BKafeEoldeFs^TToIdmg noi l ess than o ne-ten th of the issued 
share capital of the company upon" which all calls due have 
been paid may send in a requisition duly signed statin g t he^ 
ob j ects o f the same to the directors for calling an extra¬ 
ordinary general""“meeting of the company. If the dir ecto rs 
do not call the meeting withi n 21 days f rom the date of the 
requisition, the requisitionists may themselves call a meeting 
and such a meeting must be held within 3 months from the 
date of the requisition. And in such a case the requisitionists 
are entitled to reasonable expenses. (S. 78). 

(G) Creditors’ Meetings: 

(a) The Indian Companies Act empowers the Court to 

f ive directions for holding meetings of the cre- 
itors, to ascertain their wishes regarding mat¬ 
ters relating to the winding up of a company. 
(S. 174). 

(h) When a compromise is proposed between the com¬ 
pany and its creditors and members, the Court 
may order a meeting of the creditors or con¬ 
tributories. (S, 153). 

(c) The official liquidator may summon a general meet¬ 
ing of the creditors or contributories from time 
to time, at the request in writing by the cre¬ 
ditors or contributories representing one-tenth 
in value. *S. 183 (2) ). 

A resolution at a meeting of creditors shall be deemed to f 
have been passed when a ma jority in num ber an d v alue of the f 
.creditors present personallyor by proxyTave votedToFltr^ \ 
(Bombay Cotton Manufacturing Co 12 Bom, L.R, 525), j 

GENERAL PROCEDURE REGARDING MEETINGS 

Who .may call meetings :— 

1 (1) Unless articles provide otherwise. 2 or more inent- 

. hers, holding not less than one-tentnoTpaid up 
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star© capital are competent to call a meeting* 
v (6. 79 (2) ). 

(2) The Court is also empowered to call a meeting on 
its own initiation or on the application of any 
member entitled to vote, when it is otherwise 
^ ^ impracticable to call a meeting. (S. 79 (8) ). 

Notice :—Every member should be given a notice of a 
^meeting by at Jeast 14 days b efore the holding thereof. But 
t he period may bTlr educed^mth the consent of all the mem¬ 
bers entitledtoTuch notice. (S. 79 (1) (a )). Where, however, 
a special resolution is intended to be moved . . .the^exiod. of 
potic nlSr^Jbj^l daysT^fS r^TY. A notice m ay De served either 
„ personallv orlKroughpost. (Rules 112—116, Table A). The 
N notice m ust state the object of the meeting. When any special 
businesses to Tie Transacted aF a meeting the notice must 
^specify it. (Tlessen v. Henderson , [1899] 1 Ch. 861). A 
notice must be intelligible to the ordinary shareholder, 

( Baillie v. Oriental Telephone & Electric CoLtd., [1915] 
f 1 Ch 503). But accidental ommission to give notice or non- 
k receipt of notice"sEaH not invalidate the proceedings of a 
| meeting. (S. 79 (1) (b) ). 

* Quorum ;—No business in a meeting can be transacted 
without the existence of a quorum, which is “the fixed number 
of members of any body whose presence is nesessary for the 
proper and valid transaction of business. The quorum is, if 
not provided by the articles* fixed by the Indian Companies 
Act (S. 79 (2) ( b) ) in the case of public companies at 5 and 
injonvat e companies at 2. But the members must be*person- 

r ally present! Resolution passed at a meeting where there is 
no quorum is absolutely void. (In re Romford Canal Co. 
US$31 , 24 Ch, 85). a 

Chairman:—When there is a quorum, if articles do not 

be elec ted as chairman, 
(o. <9 (2) (c) ). The function of the chairman is to ieep order 
and to see that the business of the meeting is conducted pro¬ 
perly. (In re Indian Zoedone Co. (1884), 26 Ch. 70). The 
chairman is the person who has the power to adjourn the meet¬ 
ing. (Reg v p'Oyley, 12 A. & F. 139), He is to regulate 
speeches and decide points of order. When a resoktin m put 
t© the vote, he is to declare the result of such voting. A 

ra nn+ a/ 1 iMil X"L _ __. . * 


| Court if it ib found that the chairman’s ruling was wrong 
L-# certain point. (Catesby v. Burnett [19161 2 Ch. 325). 
i * 7 ° t ^ : ® vei 7 “ember whose name appears in the Be* 
“ ,8 '’ has a right to vote. ( Wise v. Lansdell, 
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fl92Jl 1 Ch> 420)* He may exercise the right for his own 
interest, even against the company’s interest. (Dominion 
Cotton Mills Co . v. Amyot , Q9123 A.C. 546). The number 
of votes allotted to each member in the absence of any provi¬ 
sions in the articles, is one. (S. 79 (2) d). If deprived of his 
right a member can seek the pr otect ion of the^Cimrt (Amalga- 
nmtect lSotwty^ofTTaitumylServwe, tiSTITl 01 i T150). All 

questions must be decided by a show of hands, unless a poll , 
is demanded by the requisite number of shareholders. (II. 56, ' 
Table A). 

Poll :—When a member present at a meeting thinks that 
the^^voTing by show of hands on a resolution would be un- 
satisfactoxy and should not be allowed, a poll may be de¬ 
manded. A poll must be demanded at le ast by 5 members 
or by the chairman or by any memTTer liol3mg not Tess than 
one-tenth of the issued capital, immediately before or after 
the declaration of the result by the chairman. On n poll the 
absent members may also vote through their proxies along 
with those present. (S. 79 (2) (e) ). 

Th ere can b e no valid demand for a poll unless there has 
been a va lTd sliow^bf Tiands. ‘ A show of hands is the consti¬ 
tutional metTfioiTbT declaring the will of a meeting. It stands 
as the resolution of the meeting, unless the declaration of the 
chairman that the proposed resolution is thereby carried or 
lost is subsequently displaced by the result of a poll thereafter , 
duly demanded and taken. ( Per Lord Blanesburgh in Kennedy I 
Carruth v. Imp. Chemical etc [19373 App. Cas. 707 (755) ), 

When two resolutions before a meeting have been separ-' 
ately voted upon and a poll has been demanded, a separate 
poll must be directed to be taken on each resolution. (Blair 
Open Hearth etc. v Iteigart , Q9133 108 L.T. 685) 

Prom :— A proxy is a written instrument by which a 
person-i^authorised to vote on behalf of a shareholder. The 
person soajmoi nteiVmu siJie a member. The instrument must 
bo signedovTlie appointor oFTiv Ins attorney, and must be 
deposited with the registered office of the company no t less^ 
thai L_72 hours before th e time fixer).for <he jpilEtiiig^ F£>. 79 
(2) (f)T. Ismvauo t (In re Tata Iron 

CoLtd*, 30 Bom L.R. 100- ~~ 

Rights of minority of members:—The Court cannot fK 
called oh to interfere in the domestic concerns or internal 
administration of the company at the instance of the minority 
(e.#., for breach of articles or other irregular conduct). (Foss 
v. Harboftle, [18433 2 ITare 463). But when the majority are 
proposing to sanction an act ultra vires the company, or to do 
some act amounting to a fraud on the m inority, the minority 

5 “ 
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I can receive the help of the Court. (Cook v. Decks. £19161 1 
*A,C. 554). 

RESOLUTIONS 

A proposal put before* a meeting for adoption is known as 
a motion, and when it is adopted by the meeting it is called 
a resolution. 

Rinds of resolutions :—There are three kinds of resolu¬ 
tions that may be passed in a meeting. 

(a) Ordinary Resolutions are pa ss ed by a si mple majority 
of members present at anv creneraT’meeting; and 
E3TCT wrtTi oTcITnnry business, s~ueh as, passing 
of accounts, sanctioning dividends, electing direc¬ 
tors, etc. Proper notice is to be given according to 
Articles. (S. 79). 

An ordinary resolution will be valid in spite of irregular 
ities if it is passed at a meeting in which all the members of 
the company are present and vote for it. (Parker & Cooper Ltd . 
v. Reading , Q92G1 1 Ch. 975). 

(h) Ewtra-ordinary resolution is one passed by a majority 
of not less than three-fouurlhs of the membeis 
present in person or by proxy in a general meeting, 
of which due notice specifying the intentionn to 
propose the resolution has been given (S. 81 (1) ). 

An extraordinary resolution has been given. (8. 81 lbfc 

An extraordinary resolution is not necessary to transact 
extraordinary business, unless expressly laid down in the 
articles. An extraordin iry resolution is to be passed in the 
case of a voluntary winding up on the ground of inability to 
continue business on account of liabilities. (S. 2U3). A copy 
is to he sent to the Registrar. (S. 82 (1) ). 

( c ) Special resolution is a resolution for which three 
week’s notice must be given stating along with 
the notice the proposed resolution. It is to 1*3 
passed by a majority of three-fourths of the 
members present at the meeting. (S. 81 (2) ). 

Such a resolution "may be declared as passed by the Chair¬ 
man on a show of hands, unless a poll is demanded. 

Copies of special resolutions must be sent to the Registrar 
/ithin 15 davs from the date of their adoption. (S. 82 (1) ). 
hese resolutions are necessary to alter articles and memoran- 
um, and the name of the company; to subdivide shares; to 
ind up voluntarily or through court; or for any other matter 
xpressly laid down by the articles or by the Indian Companies 
ci 
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But the formalities regarding notice foi* passing special 
resolutions may be waived by agreement of all the shareholders 
if the transaction is within the powers of the company and if 
all the members entitled to be present and vote, assent to it. 
(8. 81 (2)). 

Minutes :—Every company has to keep a minute book to 
record the proceedings of meetings, and such minutes are to be 
signed by the chairman of that meeting or by the chairman of 
the next succeeding meeting. The minute books are open to 
inspection on reasonable restrictions. There must be a 
separate book for recording the proceedings of the board 
meetings. (S. 83). The minutes must be recorded within 
reasonable time of the meeting. The minutes so recorded shall 
be evidence of the proceedings. 

ACCOUNTS, BOOKS, STATEMENTS, 

AND AUDITORS 

Accounts:—Ev^rv company shall keep proper books of 
account with respect to:- — 

(1) all sums ot money received and spent by the company, 

and e\ery transaction in which receipts and ex¬ 
penditure take place, 

(2) all sales and purchases of goods by the company, and 

(3) the assets and liabilities of the company. 

The books of account shall be kept at the registered office 
of the company or at such olher place as directed by the 
directors and shall be open to inspection by the Directors dur¬ 
ing office hours, (S. 130). 

\nmtal Balance Sheet and ] > rofit and Loss Account. 

The directors of every company must within 18 months 
from the date of incorpoiation, and subsequently once a year 
lay before the company in a general meeting the balance sheet 
of the company and the profit and loss account. These state¬ 
ments are to be made up to a date not more than nine months 
from the date of the meeting. (8. 131). 

The balance sheet should contain a summary of the pro¬ 
perty and assets of the company, the capital and liabilities, 
nature of the liabilities, etc. (S. 132 (1) ). % The balance sheet 
of a holding company must include particulars a.s to subsidiary 
companies. (S. 132A). The profit and loss account shall include 
particulars showing the total amount of money paid away to 
the managing agents and directors as remuneration and com* 
mission, etc., and the total amount written off for depreciation. 
(8.132(3)). 

The balance sheet and the profit and loss account or income 
and expenditure account are to be authenticated, in case of 
banking companies by manager or managing agent, and 
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wkere there are more than 3 directors at last by 3; and where 
there ate less than three, by all; and in case of other com¬ 
panies by two directors* and when there are less than two* by 
the sole director and the manager or the managing agent. 
(S. 133). 

The balance sheet and profit and loss account must be 
audited by an auditor and his report must be attached 
thereto and it is to be read before the general meeting 
of the company. Copies of such papers are to be sent 
to every member at his registered address, at least 14 days 
before the meeting. (S. 181 (2) (3) ). Three copies of the 
balance sheet are to be filed with the "Registrar within 21 days 
after the date of the general meeting*. (S. 134). 

When a balance sheet is not adopted a statement to that 
effect is to be annexed to the balance sheet. 

“A balance sheet must not be a mere inventory but must 
be in the nature of a pictorial representation of the trading 
position of the company easily appreciated not by ignorant 
people but by persons reasonably able to understand commer¬ 
cial expression* and commercial conduct.” (Legal Remem¬ 
brancer v. Alhii Randhn Githa (1937), 40 O.W.N. 1341). 

Directors' Report :—The directors are to make and attach 
a report with regard to the affairs of the company which 
should contain among other tilings the dividend recommended, 
the amount carried on to the reserves, etc. (S. 131A). 

Penalty for false statement: 

If in any return, report, balance-sheet or certificate, any 
statement is made which is false in any material particular, 
and if it is done wilfully knowing it to be false, the person so 
doing is punishable with imprisonment and fine. (S. 282). 

Statutory Books 

Every company is required by the Indian Companies Act 
to keep the following books : — 

(1) Register of members: —It shall contain the names, 
addresses and the occupations, if any, of the members; and in 
the case of a company having a share capital, a statement of 
the shares held by each member distinguishing each share by 
its number, and the amount paid together with the date on 
which a person is entered as a member, and the date on which 
any person ceased to be a member. (S. 31). 

It shall be kept at the registered office of the company and 
shall be open to the inspection of any member gratis. (S. 361. 

The Register of members may be closed for an aggregate 
period of 45 days in each year, but not exceeding 30| days at 
a time, by giving seven days’ notice in newspapers, (S, 37), 
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(5) Index of Members —An index of members Me to be 
maintained by every company having more than 50 members 
<S. 31A). 

(3) Annual list and summary of member *: — An annual list 

and summary of members is to be prepared and filed with the 
Registrar once at least every year; but the first one within 18 
months of incorporation. / 

it 

This list shall contain (1) names and addresses of members, 
directors and managing agents, (2) the amount of share capital 
(3) the amount called up, (4) calls remaining unpaid, (5) shares 
forfeited, and (6) total amount of debts due by the company. 

It is to be completed within 21 days after the date of th<* 
general meeting. 

A private company has to furnish along with the list two 
certificates viz., [a) that no mvitation to the public to subscribe 
shares was issued, and ( b ) the membership does not exceed fifty 

Tills list and summary shall be contained in a separate part 
of the register ot members and shall he completed within 
twenty-one days after the da> of the first or only ordinary 
general meeting in the year (S. 32 (3) ). 

(4) Register of directors or managers and managing agents. 
—Every company shall keep at its registered office a register 
containing the names and addresses and the occupations of 
the directors or managers and managing agents (S. 87). 

(51 Minute boohs * — Every company shall eaause minutes of 
all proceeding of all general meetings and of the proceedings 
of its directors to be entered in two books kept for that purpose. 
See 'Minutes’ under ‘Resolution’, supra. 

(G) Register of mortgages and charge*‘.--Every limited 
company must keep a register of mortgages and enter therein 
all mortgages and charges specifically affecting property of 
the company, giving in each case a short description of the 
property mortgaged or charged, the amount of ihe mortgage 
or charge and (except in the case of securities to bearer) the 
names of the mortgagees or persons entitled thereto (S. 123), 
It shall he kept open to inspection by any creditor or member 
of the company without any fees (S. 124). 

(7) A register of contracts in which directors are interested 

(S. 91A). 

(8) A register of Debenture holders (S. 125), 

(9) Books of Account (S. 130); cash book (dealing with 
receipts and expenditure), sales and purchase journals, gene¬ 
ral and other ledgers. 
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Other books ;—Register of transfer of shares (S. 34). 
Register of documents, Share certificate book, Seal book, 
Directors 5 attendance book, Agenda book, Register of share 
warrants, Allotment book, and Register of calls. A company 
doing business must necessarily keep its accounts or commer¬ 
cial books, namely, Journal, Ledger, Cash book, etc., etc. 

If any director or officer of any company which is being 
wound up, destroys, mutilates or fraudulently secretes, any 
book, paper or securities or is a party to such acts, with tire 
intention of defrauding any person, he shall be liable to seri¬ 
ous punishment (S. 236). 

Officers’ liability : —When the directors issue a false report 
to the public and the manager, secretary and other officers of 
the company supply the detailed statements for such report 
knowing them to be false, and a third party purchases shares 
in the company and suffers loss, each of the officers of the 
company who knowingly assisted in the fraud is personally 
liable to such third party for the loss, even though the report 
wa s signed by the directors only. 

The manager and secretary of a joint stock company as 
well as the directors are servants of the shareholders, (i Cullen 
v. Thomson (1862), 6 L.T. 870). 

AUDITORS 

The Indian Companies Act enjoins on every incorporated 
company to have its accounts verified and audited once a year 
by people skilled in accounts. (S. 13L (2) ). 

Appointment :—The first auditors may be appointed by the 
directors before the statutory meeting, and they will remain 
in office till the first annual general meeting. (S. 144 (7) ). 
Subsequent auditors are to be appointed at each annual gene¬ 
ral meeting. (S. 144 (3) ). 

The following persons are disqualified from being appoint¬ 
ed auditors: — 

(1) a director or an officer of the company, 

(2) a partner of such director or officer, 

(3) any person indebted to the company, 

(4) in a public company or a subsidiary private company 

any person in the employ of a director or an officer 
(S. 144 (5) ). 

No person shall be appointed an auditor unless he holds 
a certificate granted by the Government entitling him to act 
m such (S. 144 (1)). 
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If a person other than a retiring auditor is to be appointed 
by the company, the following formalities are to be complied 
with: — 

(а) a member is to grve notice, not less than 14 days 

before the date of the general meeting, to the 
company, 

(б) a copy is to be bent to the retiring auditor, and 

(c) a notice is to be circularised to the members not less 

than 7 days before the annual general meeting. 
(S. 144 (6) ). 

If no appointment is made by the company the central 
Government on the application of a member has the power of 
appointing an auditor and fixing his remuneration. (S. 144 
(4) ). In case of casual vacancies directors may fill them tip. 
IS. 144 (8) ). 

Removal :—Although an auditor is generally appointed to 
hold office until the next annual general meeting, the com- 
puny cun remove him before his turn by a resolution in a 
geneial meeting. (Cuff \. London & County Land and Build¬ 
ing Co., Ltd., [19121/1 Ch. 140). 

Powers and duties : —The auditors are to make a report of 
the financial position of the company to the shareholders, after 
an examination of the at counts, the balance sheet and profit 
and loss account. In so doing they shall have a right of access 
at all times to the books and accounts and to the vouchers; and 
shall be entitled to require from the directors and officers of 
the company such information and explanation os may be 
necessary for discharging their duties properly. (S. 145 (1) ). 

They are bound to know or make themselves acquainted, 
with their duties under the company’s articles and under the 
Companies Act for the time being in force. 

The auditors’ report shall contain the following; — 

(a) whether they have or have not obtained all necessary 

information they required; 

( b) whether in their opinion the balance sheet, and profit 

and loss account are drawn up in conformity with 
the law; 

{ci whether such balance sheet exhibits a true and correct 
view of the company’s affairs; and 

(d) whether proper books of account have been kept as 

prescribed by law. (S. 145 (2) ). 

The auditors have the right to receive notice of general 
meetings, to attend and to make statements regarding the 
accounts. (S. 145 (4) ). 
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The auditor of a company must be honest, and must exer¬ 
cise reasonable care and skill in making enquiries and investi¬ 
gations. 

“It is no part of an auditor’s duty to give advice, either it* 
directors or shareholders, as to what they ought to do. An 
auditor has nothing to do with the prudence or imprudence 
of making loans w r ith or without security. It is nothing to him 
whether the business of a company is being conducted prud¬ 
ently or imprudently, profitably or unprofitable*. It is nothing 
to him whether dividends are properly or improperly declared, 
provided he discharges his own duty to the shareholders. His 
business is to ascertain and state the true financial position of 
the company at the time of the audit, and his duty is confined 
to that. How is he to ascertain that position? The answer is, 
by examining the books of the company. But he does not dis¬ 
charge the duty by doing this without enquiry and without 
taking any trouble to see that the books themselves show the 
company’s true position. He must take reasonable care to 
ascertain that they do so. Unless he does this his audit would 
be worse than an idle farce. Assuming the books to be so kept 
us to show the true position of a company, the auditor has to 
frame a balance sheet showing that position according to tins 
books and to certify that the balance sheet presented is correct 
in that sense. But his duty is to examine the books, not 
merely for the purpose of ascertaining what they do show, but 
also for the purpose of satisfying himself that they show the 
true financial position of the company. . . , An auditor, how¬ 
ever, is noi bound io do more than exercise reasonable care and 
skill in making enquiries and investigations. He is not an in* 
surer; he does not guarantee that the books do correctly show 
the true position of the company’s affairs: he does not even 
guarantee that his balance sheet is accurate according to the 
books ot the company. If he did, lie would be responsible 
tor error on his part, evtn if he were himself deceived with¬ 
out any want of reasonable care on his part, say, by the fraud¬ 
ulent concealment of a book from him. His obligation is not 
sp onerous as this, lie must be honest— i\e. t he must not certify 
what he does not believe to be true, and he must take reason¬ 
able care and skill before he believes that what he certifies is 
true. What is reasonable care in any particular case must de¬ 
pend upon the circumstances of that case. Where there is 
nothing to excite suspicion very little inquiry will be reason¬ 
ably sufficient, and in practice I believe businessmen select a 
few cases at haphazard, see that they are right, and assume 
that others like them are correct also. Where suspicion is 
aroused, more care is obviously necessary; but still, an auditor 
is not bound to exercise more than reasonable care and skill, 
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even in a ease of suspicion, and he is perfectly justified in 
acting on the opinion of an expert where special knowledge 
is required/* (Lindley, L.J. in In re London & General Bank 
(No. 2), [18951 2 Ch. 673 (682) ). 

‘He is a watch dog only, but not a bloodhound*—Lopez, j 
L.J. in In re KingUon Cotton Mills Co. (No. 2), 118961 2 Ch, 
270 (288) ). 

Ihe duty of an auditor is verification and not detection. ( 
“Although it was not the duty of accountants to take stock 
in auditing accounts, they might well call for explanations of 
particular items/*— Mead v. Ball, Banker & Co. (1911), 28 
T.L.R. 81. 

“He must make a reasonable and proper investigation of 
accounts and stock sheets, and if a reasonably prudent man 
would have concluded on lhat investigation that there was 
something wrong it was his duty to call his employer’s atten¬ 
tion to the fact. In making his investigation he would be en¬ 
titled to rely on documents vouched by servants of the business 
at whose accounts he was looking, unless there were some 
reason for believing those servants to be dishonest/*— Henry 
Squire Cash Ch. v. Ball etc. (1911), 27 T.L.R. 269. I 

He does not guarantee discovery of all fraud. (In re 
Kingston Cotton Mills , L18963 2 Ch. 279). His duty is not 
merely to check figures. Besides making a report of the state 
of accounts it is his duty to call attention to what is wrong. 
(Newton v. B. S. A . Co., [19061 2 Ch. 378). 

Over and above the auditing of annual accounts the audi¬ 
tor has other duties to perform, in connection with the issue 
of prospectus by a company already carrying on business 
(S. 93 (1A) (i) ), and with the statutory report. (S. 77 (4) ). 

Auditors liabilities :—When he failb in his duty to ascer¬ 
tain the true financial position of the company and to report 
to the shareholders accordingly, he is liable for his negligence. 
(Re London and General Bank (No. 2), [1895] 2 Ch. 673). 
He is prima facie responsible for ultra vires payments made 
on the faith of the balance sheet. (Republic of Bolivia Ex¬ 
ploration Syndicate Ltd., [1914] 1 Ch. 139). 

On the application of the liquidator or any creditor or 
contributory, in the course of winding up a company, the 
auditor may be made liable to pay damages when it appears 
that he had been guilty of misfeasance or breach of trust in 
relation to the company (S. 235). It refers to a misfeasance 
in the nature of a breach of trust resulting in a loss to the 
company (City Equitable Fire Insurance Co. [1925] 1 Ch. 
4°7). 

In addition to these an auditor may be liable to criminal 
prosecution. 
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Appointment of Inspector :—On the application of mem¬ 
bers hplding not less than one-fifth of the shares issued, in 
the case of a banking company having a share capital, or on 
the application of members holding not less than one-tenth 
Of the shares issued in the case of any other company having 
a share capital, or on the application of not less than one-fifth 
in number of the persons on the company’s register of mem¬ 
bers in the case of a company not having a share capital, or 
on the report by the Registrar in the case of any company, 
the Central Government may appoint one or more competent 
inspectors to investigate the affairs of the company and to 
to report thereon (S, 138). Such an application is to be sup¬ 
ported by evidence. (S. 139). The inspectors so appointed 
shall have access to all hooks and documents of the company 
and may examine on oath the officers of the company in rela¬ 
tion to its business (S. 140). The result of the investigation 
as embodied in the leport shall be sent to the Central Govern¬ 
ment and to the registered office of the compony. The ex¬ 
penses of the investigation is to be defrayed by the applicants 
or by the company as the Government directs (S.> 141). If on 
ispection any person is found guilty of any offence in relation 
to the company, prosecution is to be instituted against him. 
(S. 141A). 

A company may also by a special resolution appoint in¬ 
spectors to investigate its affairs. Such inspectors shall have 
the same powers and duties as inspectors appointed by the 
Central Government. And they shall report in such manner 
and to such persons as the company in general meeting may 
direct. (S. 142). 

DIVIDENDS 

Dividend is the return made to the shareholders for the 
moneys invested in a business, and arises out of profits. The 
manner in which dividends are payable is usually laid down 
in the memorandum or in the articles. But the Indian Com¬ 
panies Act makes it obligatory that no dividend should be 
paid otherwise than out of profits of the year or any other 
undistributed profits. [Reg. 97 in Table A read with S. 17 
( 2 ) ].. . 

Dividend is to be recommended by the directors on the 
auditor’s report, but it must be finally sanctioned by tbe com¬ 
pany in a general meeting. 

Certain rules as to payment of dividend have been settled 
by tbe trend of judicial decisions. (In re Sharve 
1 Cb. 144). ’ 

(a) Dividend paid out of capital is ultra vires even if 
it is permitted by memorandum or articles* 
and cannot be sanctioned by a resolution of the 
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shareholders in a general meeting. ( Trevor v. 
Whitworth , [1887] 12 App. Cases 409). Pay¬ 
ment out of capital, (as such a payment amounts 
to reduction of capital) cannot be done without 
the sanction of the Court. Section 107 of In¬ 
dian Companies Act, however, allows interest to 
be paid out of capital only with the sanction of 
the Central Government, and when allowed by 
articles or by special resolution, where shares are 
issued to raise money to defray the expenses of 
the construction of any works or buildings or 

{ >lant8 which cannot be made profitable for a 
ong period. 

(b) The profits of a company are arrived at by com¬ 
puting the surplus of the earning of the business 
over its expenses, and allowance is to be made 
for the depreciation of its assets. It has been 
held that so far as loss to fixed capital is con¬ 
cerned it need not be replaced before a dividend 
is declared, only that the directors should act 
on business lines. (Verner v. General and 
Commercial Investment Trust , [1894] 2 Ch. 

289; Lee v.Newchatel Asphalte, [1889] 41 Ch. 
1). But the losses of circulating capital must be 
made good before any declaration of dividend. 
Fixed capital is the property acquired and in¬ 
tended for retention and employment indefi¬ 
nitely with a view to profit, whereas circulating 
capital is constantly changed and replaced by 
fresh assets of the same kind. (Ammonia Soda 
Co. v. Chamberlain , [1918] 1 Ch. 226). 

(c) Directors who are parties to irregular payment are 
liable to refund the amount. (Fliteroft's Case, 
[1882] 21 Ch. 519; In re Kingston Cotton Mills 
Co., 118961 2 Ch. 279). The shareholders receiv¬ 
ing such dividend with full knowledge of cho 
irregularity are liable to indemnify the direc¬ 
tors against their liability. (Trowers v. South 
African Tug Co., [1904] l Ch. 558). 

Profits kept in the Teserve iund may he paid as dividend 
in future even when there is loss of capital. (Re Hnare & Co., 
Ltd., |1904l 2 Ch. 208). Any increase in the value of assets 
is profit ana may be paid as dividend. ( Spanish Prospecting 
Co., [1911] 1 Ch. 92). 

The reserve fund consisting partly of premiums received 
on shares, mav be distributed as dividend. Drown v. Gau- 
mont-British Picture Corpn., Ltd, [1937] Ch.’ 402,. 
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The auditors also may be made responsible when divid¬ 
ends are declared on the basis of balance sheet audited by 
them (Re London General Bank (No. 2), [18951 2 Ch, 673). 

Dividends on preference shares are generally paid at a 
fixed rate, while those on ordinary shares vary with the profit 
earned by the company. 

Interim dividend: —Usually the articles provide for the 
payment of interim dividends by the directors, which is 
dividend declared by the directors between two ordinary 
general meetings (In re Jowitt , [1922] 2 Ch. 442), whenever 
the earning of profits by the company justifies such declara¬ 
tion. 

Shareholders have no right to insist on the payment of 
dividend or at any higher late than is declared by the direc¬ 
tors. Dividend becomes due on declaration and then it be¬ 
comes a debt by the company, and is recoverable within 3 
years. 

Dividend—distinction from interest: —‘Interest’ is not 
an apt word to express the return to which a shareholder is 
entitled in respect of shares paid up in due course and not by 
way of advance. Interest is compensation for delay in pay¬ 
ment and is not accurately applied to the share of profits of 
trading, although it may be used as an inaccurate mode of 
expressing the measure of the share of those profits. Earwell, 
/. In Bond v. Barrow Haematite Steel Co. [1902] 1 Ch. 353. 

BORROWING POWERS 

Restrictions: —The power of a company to borrow money 
has got to be determined with reference to the object clause 
of the company as defined in the memorandum. Unless allow¬ 
ed by the memorandum, a company usually cannot borrow 
money as there is generally no implied powers to borrow. 
(Blackburn and Dist. etc . Society v. Cvnliffe , Brooks & Co 
22 Ch. 61). But in the case of a trading concern, and more 
particularly of banking companies, such a power is to be 
presumed as being properly incidental to the course and con¬ 
duct of the business even if it is not expressly mentioned in 
the memorandum. (Bank of Australasia v. Breillat , G Moo. 
P.C. 195). This power whether expressed or implied must 
be exercised within the limits prescribed in the memorandum 
and articles. (In re Birkbeck Permanent Benefit Building 
Society , [1912] 2 Ch. 183). 

The borrowing powers cannot be exercised until the com¬ 
pany is entitled to commence business; i.e., until the mini¬ 
mum subscription has been raised and a duly verified decla¬ 
ration to that effect has been filed with the Registrar. (S. 103 

(1). (3), (5) )• 
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A company catinot charge its uncalled, i.e reserve capi¬ 
tal, when it has passed a special resolution to that effect. 
(S. 69). 

Tiortowing beyond power :—When a company has no 
borrowing powers its loans and securities are all void. In such 
cases the creditor cannot sue the company for the recovery of 
ike money. But he can recover the money to the extent that 
is utilized for paying off old and legitimate debts of the com¬ 
pany on the basis that he stands in the shoes of the creditor 
of the company. (Sinclair v. Brougham , [1914] A.C. 398). 

Modes of borrowing: —A company may raise money in 
tlie following ways:—(1) by issuing* bills oi exchange, hundis 
or promissory notes, (S. 89), such power must be given by 
the memorandum, and the holders of these securities are to 
be regarded as unsecured creditors; (2) by mortgaging mov¬ 
able properties of the company; (3) by mortgaging immov¬ 
able propel lies oi the companv; (4) by mortgaging the book 
debts of the company; (5) by mortgaging uncalled share 
capital; ((») by creating a floating charge on the under¬ 
taking or property of the company; or (7) by issuing deben¬ 
tures or debenture stock. 

Charges requiring registration:—The following charges 
(*reated by a company are to be registered with the Registrar 
of Joint->Sto(k Companies within twenty-one days after the 
creation: (a) A mortgage or charge for the purpose of secur¬ 
ing any issue of debentures; (6) a mortgage or charge on un¬ 
called share-capital of the company; (c) a mortgage or charge 
on any immovable property wherever situate or any interest 
therein; ( (l) a mortgage or charge on any book-debts of the 
company; and (c) a floating charge on the undertaking or 
property of the company. (S. 109). Tn case of failure of the 
company to register, any person interested can do so. (S. 116). 

In case of a series of debentures, the following particulars 
are to be filed with the Registrar:— (a) total amount secur¬ 
ed by the whole series, (b) date of the resolution authorising 
the issue of the series and the date of the covering deed, if 
any, by which the security is created or defined, (c) general 
description of the property charged, (d) names of the trustees, 
if any, for the debenture holders, (e) deed containing the 
charge or when there is no deed, a debenture of the series, 
and (/) particulars of the ({mount of commission paid. (S. 110) 

Effect of non-registration: —If a mortgage or charge 
created after the commencement of the Indian Companies 
Act, is not registered, it shall be void as against the liquida¬ 
tor and any creditor of the company. In such a case the 
loan will be treated as an unsecured one. 
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The Court may extend the time for registration when a 
mortgage is not registered within the prescribed time, upon 
being satisfied that the default was accidental or due to inad¬ 
vertence, or to some other sufficient cause, or is not of a nature 
to prejudice the position of creditors or share-holders, or on 
any other just and equitable ground. (S. 120), 

Register of mortgages and charges : —Every company 
shall keep a register of mortgages, charges, and floating 
debts, containing the particulars of them, (S. 123). 

The Register of mortgages and charges shall contain the 
following particulars ;— (a) date of the creation of the charge, 
ib) amount secured by ii, (c) short particulars of the property 
mortgaged or charged, (d) names of the mortgagees entitled 
to the charge, and (c) particulars of the amount of commis¬ 
sion paid. (S. 112). 

Debentures:—The borrowing powers may be utilized 
either in creating an ordinary mortgage or charge or by the 
issue of debentures; and latter is the usual practice followed 
by incorporated companies. There is no precise definition of 
the term debenture, hut for practical purposes it can be de¬ 
scribed as a document under the seal of company providing 
for the repayment of the money advanced with interest at a 
specified rate. “It is a document which either creates a debt 
or acknowledges it/' 

A company generally secures a loan by charging a por¬ 
tion or all of its assets or undertaking. And for greater 
security and protection it is generally accompanied by a trust 
deed often galled a covering deed, authorising the trustees 
to hold the deeds for the benefit of the debenture-holders. 

An agreement to take debentures is enforcable by its 
specific performance. (S. 128) 

Shares and debentures :—A company can raise capital 
either by the subscription of shares or by the issue of deben¬ 
tures. The shareholders are the proprietors of the concern, 
but the debenture-holders are nothing hut creditors of the 
undertaking. Thus the shareholders are to get the profits of 
the undertaking which fluctuate from year to year, while the 
debenture-holders are to get interest at a stipulated rate irres¬ 
pective of the earning of any profits by the company. 

Classes of debentures :—Debentures may be created 
either by a mere promise to pay or bif a promise secured by a 
mortgage or a charge. The former class is known as naked 
debentures. Again where a charge is created, it may be fixed 
or floating. Debentures may be of three kinds:— (a) redeem¬ 
able on the happening of a contingency, (b) on the expiration 
of a definite period, or (c) perpetual. (S« 126), 
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Fixed and floating charges:—Where the charge is fixed 
it is like an ordinary mortgage, and the company can deal 
with the property just like an ordinary mortgagor, subject to 
the charge. But a floating charge has the following charac¬ 
teristics:— (o) the most important one is the right of the 
company to deal with the property in the ordinary course of 
business, so long as it is a going concern. ( b ) It does not 
aftect specifically any particular assets until steps are taken 
to enforce the security by the person in whose favour it is 
created* (c) The right of the company to deal with the pro¬ 
perty which is subject to a floating charge continues until the 
said charge crystallizes or becomes fixed. (In re Automatic 
Bottle Makers , Ltd., [1020] Ch. 412). And it crystallizes 
when either ( i ) a receiver is appointed, or (ii) there is a 
winding up, or (Hi) the company btoxis business, (d) It is a 
charge on a class of assets, present and future. ( c ) The class 
so charged is changeable from time to time in the ordinary 
course of business. Illingworth v. Houldsworth , [1904] A.C* 
355. (/) It has priority over all general liabilities of the com¬ 
pany, except the following preferential payments in the 
winding up proceedings, viz., all taxes and revenue, cesses, 
iate, wages, and salaries upto a certain amount (S. 230). 

Debenture and Debenture Stock :—When borrowed 
capital is consolidated into one mass for the sake of divisibi¬ 
lity and transfer it is known as debenture stock. Debenture 
bonds are transferable in their entirety, debenture stock may 
he transferred in whole or in part. In case of debenture stock, 
Ihe issuing company generally covenants with the trustees 
for the debenture-holders not with the holders of the deben¬ 
tures. The debenture stock holders are not reallv the creditors 
of the company having a right no doubt to put their trustees 
in motion to compel payment. But they have no right to sue 
the company. (In rc Uruguay Central etc . Ry. Co. (1879), 
11 Ch. 372). Debenture stock is offered for subscription in 
hulk and the subscriber is invited to subscribe for any amount 
he chooses. Instead of each lender having a separate deed, lie 
gets a certificate entitling him a certain sum, being a portion 
of a big loan. 

Rights of debentureholders:—Bights of debenturoholders 
generally depend upon the terms of the security. And usually 
they have the following rights: — 

(1) A debenture-holder is a secured creditor and is 
therefore preferred to the general creditors, if 
the debenture is registered before the commence¬ 
ment of the winding up, and if registered after 
the winding up they will rank equally with the 
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unsecured creditors. (In re Anglo-Oriental Car¬ 
pet Co [1903] 1 Ch. 914), 

(2) He may sue for repayment of tie principal and 

interest on behalf of himself and all the deben¬ 
ture holders. 

(3) He may enforce his security by foreclosure and 

sale, when the company fails to make payment 
of the principal and interest as stipulated. 

(4) He may petition to the court for the winding up of 

the company. 

(5) Debenture-holders are generally empowered by the 

terms of the debenture to appoint a receiver 
upon certain eventualities. This remedy is most 
frequently resorted to, because the company may 
be only in temporary difficulties from 
which it may come out as a result of judicious 
management. If no such power is given by the 
deed, the debentureholders may move the court 
for the appointment of a receiver. Any receiver 
.so appointed is to notify the fact to the Regis¬ 
trar within 13 days of his appointment. 
(S. 118). 

When a company is not being wound up, and a receiver 
is appointed by the debenture-holders the preferential debts 
accruing upto the date of the appointment of the receiver 
must be paid in priority to the claims of the debenture-holders 
(S. 129). 


DISSOLUTION OF COMPANIES 

Winding up: —The existence of an incorporated company 
can be brought to an end by a formal and legal procedure 
technically known as the winding up. In effect it means—the 
realization of the assets of the company and coverting it into 
money, the payment of the creditors and the distribution of 
surplus, if any, amongst the shareholders. 

A company may wind up its business not only when it 
becomes unable to pay its debts but also when the share¬ 
holders consider that the business ought to come to an end 
even though it is perfectly solvent, or if there is a desire to 
amalgamate it with other companies, or for purposes of re¬ 
construction. 

Modes of winding up : —There are three kinds of wind¬ 
ing up recognised by the Indian Companies Act. 

(1) Compulsory winding up by the Court. (S. 162). 

(2) Voluntary winding up by the acts of the parties— 

which again is of two kinds— (a) in the case of 
solvent companies it is called members’ volun- 
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tary winding up <S. 203); (b) in the case of in¬ 
solvent companies it is called creditors’ volun¬ 
tary winding ap. (S. 207)/ 

(3) Winding up under the supervision of the Court. 
(S. 155). 

Removal of the name of the company from the Regis¬ 
ter :—There is another method of putting an end to the 
existence of a company, viz by striking its name off the Re¬ 
gister by the Registrar of Joint Stock Companies if he be¬ 
lieves after an inquiry that the company is not carrying on 
business. (S. 247). 

(1) Compulsory, winding up: —A company may be 
wound up by an order of the court on a petition presented 
before it under the following circumstances: — 

(a) If the company passes a special resolution that the 

company be wound by the court. 

(b) If default is made by the company in filing the 

statutory report or in holding the statutory 
meeting. A petition on this ground must be pre¬ 
sented by a share-holder not before the expiry 
of 14 days after the due date of holding such 
meeting. (S 166 (b) ). 

(c) If the company does not commence business with¬ 

in a year of its incorporation or suspends it for 
a whole year. 

(d) If the membership of the company falls below 

seven (in the case of public companies) and two 
(in private companies), 

(e) If the company is unable to pay its debts. 

A company will be deemed vnable to pay its debts: — 

(1) If any creditoi whose debt amounts to more than 

Rs. 500/-, demands the amount, and the Com¬ 
pany negleis it for three weeks or fails to satis¬ 
fy the creditor. 

(2) If the execution of a decree or order in fqvour of 

a creditor is returned unsatisfied. 

(3) If the court is satisfied after considering its con¬ 

tingent and prospective liabilities that the com¬ 
pany is unable to pay its debts. (S* 163). 

(/) Whenever the court is of opinion that it is just 
and equitable that the company should be wound 
up. (S. 162). 

The words just and equitable do not limit the jurisdiction 
of the court to those strictly analogus to the instances men- 

6 
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tioned in the section; and hence the court can intervene when 
there is a justifiable lack of confidence in the conduct of the 
management of the affairs of a company. (Lock v. Jhon 

Blackwood , f19241 A.C. 782). 

A company will be ordered to be wound up when the 
principal object or the substratum of the company's business 
is gone (In re Amalgamated Syndicate , Q8973 2 Ch. 600); 
or where the whole object is fraudulent as in the ease of In re 
Brinsmead & Sons , 118973 1 Ch. 406. 

Who may apply for winding up :—The pot ii ion for winding 
up is to be presented either by the company or by one or more 
creditors, or by one or more contributories, together or sepa¬ 
rately, or by the Registrar. 

The Registrar may present the petition only on the ground 
that under the financial condition as disclosed in the balance 
sheet or from inspection, the company is unable to pay its 
debts, and only when the previous sanction of the Central 
Government has been obtained. 

The creditors' petition will not he heaid until reasonable 
security for cost has been deposited as directed by the court 
and until a prima facie case has been established to the satis¬ 
faction of the court. 6S. 166). 

Effect of winding up order: — An order for the compulsory 
winding up of a company will have the following effect:—(1) 
It hall be deemed to have commenced from the date of the 
presentation of the petition (2) No snit or other legal proceed¬ 
ing shall be proceeded with m commenced against the company 
without the consent of the Court. (S> 171). (3) Any attach¬ 
ment, distress or execution put in force without the leave of 
the Court against the estate or effects of the company after 
the commencement of the winding up, shall be void. (S. 232). 
(4) The powers of the directors come to an end, and the pro¬ 
perty vests in the official liquidator. (5) The winding np order 
serves as a notice of discharge to the servants of the company 
except when the business of the company is continued. (6) 
All the property of the company shall be deemed to be in the 
custody of the court. (S. 178 (2) ). 

Winding up by Court—Procedure : — The petition presented 
by any of the persons aforesaid must be verified by affidavit. 
It must be advertised in the prescribed maimer. A copy of 
it must be served at the registered office of the compaany! On 
the dale appointed for the heating of the petition the creditors 
or contributories shall be entitled either to oppose or to sup¬ 
port it. If the Court finds no sufficient reason for granting 
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it, it will be rejected. When it is satisfied that a sufficient 
ground has been made out for allowing the petition, a winding 
up order will follow. A copy of the winding up order is to 
be filed with the Begistrar by the petitioner and the company. 
(S. 172). 

Thereupon the Court will appoint an official liquidator or 
liquidators for the purpose of conducting the winding up pro¬ 
ceedings. (S. 175). The official receiver is to act as official 
liquidator until terminated by an order of the court. (S, 171 A), 
The Court is to fix the amount of security to be given by the 
liquidators, and the amount of salary or remuneration to be 
paid to them. 

Powers and duties of official liquidator : — He is to take into 
his custody or control the property and assets of the company. 
He shall have the following powers with the sanction of the 
Court: (a) to bring or defend actions or other legal proceed¬ 
ings in the name and on behalf of the company, ( b ) to carry on 
the business of the company so far may be necessary for the 
beneficial winding up, (r) to sell the property of the company 
in parts or as a whole, (cl) to do all acts, and execute in the 
name of the company all deeds, receipts and other documents, 
using when necessary, the company’s seal, (e) to prove, rank 
and claim in the insolvency of any contributory for any 
balance against his estate, and to receive dividends in respect 
of it, (/) to draw, accept, make and endorse bills of exchange, 
haiuli or promissory note in the name and on behalf of the com¬ 
pany, (g) to raise money on the security of the assets of the 
company, (h) to take out, in bis official name, letters of ad¬ 
ministration to any deceased contributory, and to do any other 
act necessary for obtaining payment from a contributory or 
his estate, (%) to do all such other things ns may be necessary 
for the winding up of tlm company’s affairs, and distributing 
its assets. (8. 179). He may take legal assistance in the perfor¬ 
mance of his duties with the sanction of the Court. (S. 181). 

lie shall keep proper books of account and also proper 
books in which he shall enter the minutes of proceedings at 
meetings. He must present to the court an account of his 
receipts and payments twice a year in duplicate. And the court 
shall cause the account to be audited. (S 182(2) (3) (4) ). He 
shall summon general meeting of creditors and contributories 
in order to ascertain their wishes. (S. 183). He shall prepare 
a list of the contributories and give notice to them and hear 
their objections. The list as prepared by him must be finally 
settled by the Court upon hearing any objection that may be 
made against it. (S. 184). 

He is to make calls according to the directions of the Cotirt, 
and administer the assets of the company and distribute the 
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same amongst the creditors, and the balance cl it amongst 
the contributories, according to the provisions of the articles. 
(8. 192). 

When the affairs of the company are completely wound up, 
the Court shall make an older that it is dissolved and the 
official liquidator is to report that to the Registrar within 15 
days. (S. 194). 

Statement of Affairs hy persons connected with the. com¬ 
pany.—When the Court has made the winding up order the 
provisional official liquidator shall require a statement of 
affairs of the company to be submitted within 21 days, and 
verified by one or more of the following persons— 

(a) past or present directors or officers, 

(h) persons who have taken part in the formation, 

(c) present employees and employees who were in service 
within the year, 

(d) persons who have been officers or employees during 
the period to which the statement relates. 
(S. 177A(2) ). 

The statement must give particulars of the company's 
assets, liabilities, the creditors and securities held by them. 
(S. 177A(1) ). 

Official liquidators Be port :—The official liquidator has to 
make, within 4 months or with the leave of the Court 6 months, 
of the winding up order a preliminary report as to the amount 
of capital issued, subscribed and paid up; assets and liabilities, 
causes of the failure of the company, and whether any further 
enqmiy is ne< ess ary into its affairs; and whether fraud has 
been practised since its formation, (S. 177B). 

Committee of Inspection :—The official liquidator has to 
convene within a month from the date of the winding up order, 
a meeting of the creditors for the purj^ose of determining 
whether a committee ot inspection shall be appointed to assist 
the liquidator. A contributories* meeting is to be convened 
wittm a week after that to consider the decision of the credi¬ 
tors. 

Tt is to consist of not more than 1$ members and is to be 
composed of creditors and contributories or their authorized 
agents. 

In the absence of any provision it must meet once a month* 
The committee has the right to inspect the accounts of the 
official liquidator. (5. 178A). 

Dissolution :—When the affairs are completely wound up 
the court shall make such an order tod the order is to be re¬ 
ported to the Registrar by the official liquidator* (8. 194)* 
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(2) Voluntary Winding Up: —The proceedings in a volun¬ 
tary winding up is similar to those of the compulsory winding 
Up except that in the former the liquidator is appointed by 
the creditors or by the company according as it is a creditors’ 
or members’ winding up. And the court does not interfere on 
its own motion in any act under the voluntary winding up* 

Grounds on whith a company may be voluntarily wound 
up: — 

(1) If a company which is formed for a fixed period 

mentioned in the articles expires, or an event 
occurs on the occurrence of which the articles pro¬ 
vide that it is to be dissolved, and the company in 
general meeting passes a resolution to that effect; 

(2) If the company passes a special resolution to that 

effect ; 

(3) If the company passes an extraordinary resolution to 

the effect that it cannot on account of its liabilities, 
continue its business, and that it is advisable to 
wind up. (S. 203). 

Notice of the special or extraordinary resolution must be 
advertised within 10 days of its passing in the official gazette 
as well as in some newspaper. (S. 206). 

A voluntary winding up is deemed to commence at the 
time of passing of the resolution to fhat effect. (S. 204). 

Effect of voluntary winding up ; —As soon as the voluntary 
wind up commences: — 

(«) The company ceases to carry on business, except so 
far as is required for its beneficial winding up, but 
the corporate state continues until it is dissolved* 
(S. 205). 

(b) Every transfer of shares made without the sanction 
of the liquidator, and every alteration in the status 
of the members made after the commencement of 
the winding up, is void. (S. 227(1) ). 

Kinds of Voluntary Winding up: — 

(a) Member*' voluntary winding up: —When the direc¬ 
tors in a majority before sending out notices of 
meeting for winding up, make a statutory declara¬ 
tion to Registrar to the effect that in their opinion 
the company will be able to pay up its debts in 
full within three years from the commencement 
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of the winding up, it is called a menibers*s volun¬ 
tary winding up. (S. 207). 

The company in a general meeting is to appoint and fix 
remuneration of the liquidator for the purpose of winding up 
and distribution of its assets. (S. 208). If the winding up 
continues for more than a year the liquidator must call a 
general meeting at the end of the first and each successive year 
within 90 days of the close of the year, and lay before the 
meeting an account of his conduct. (S. 208D). Wnen the 
affairs of the company are fully wound up, the liquidator is to 
prepare an account and to lay it before the final general meet¬ 
ing of the company which is to be advertised properly at least 
one month beforehand. Within a week of the meeting a copy 
of the account and a return of the meeting are to be filed with 
the Registrar. Three months after such registration, the 
company is deemed to be dissolved. (S. 208-E). 

( b ) Creditors' voluntary winding up :—If no declaration 
is made regaidmg solvency of the company, it is 
called a creditors’ voluntary winding up. (S. 207). 

The company has to convene a meeting* of the creditors on 
the same day or at the latest on the day next after it is piopowed 
to pass the resolution m the meeting of the shareholders. The 
directors are to cause a full statement of the company’s affairs 
to be laid before the meeting. The meeting is to be presided 
over by one of the directors. ^S. 209A). 

A liquidator may be nominated both by the company meet¬ 
ing as well as by the creditors’ meeting, but in case of differ¬ 
ence the creditors’ nominee is to be the liquidator. (S. 209B). 

The creditors may appoint a committee of inspection con¬ 
sisting of not more than ten members of whom not more than 
five are to be nominated by the creditors and not more than 
five by the ahaieholders. (S. 209C). On the appointment of a 
liquidator the powers of the directors shall cease. (S. 209D(2)). 

The liquidator is to make up a final account of the wind¬ 
ing up, convene meetings of creditors and shareholders, and 
plac^ before them the account He is to foyfaard to the Regis¬ 
trar a copy of the account and a return of the meeting within 
a week of the meeting. After the expiry of 3 months from 
the registration, the company’stands dusblb&d. r (&. $0911). 

, On an application for a compulsory winding up by any 
creditor or contributory, the Court can make an order to that 
effect, but in case of a contributory’** application the Court 
must, be satisfied that the rights of the contpibutqries will be 
prpj^dicpd ,W > vp)uptary winding up. , % $18),, 
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Genet&l Provisions for voluntary winding up : —Th§ follow¬ 
ing provisions are applicable to both creditors’ and members’ 
winding up: — 

Powers and duties of liquidators in voluntary winding 
up:—The powers and duties of a liquidator under voluntary 
winding up falls under two groups. There are certain matters 
such as, payment to a class of creditors, compromise with ere* 
-ditors, debtors and contributories, etc. (S. 234), in which he 
must obtain sanction of the company by an extraordinary re¬ 
solution in a members’ voluntary winding up, and in credi¬ 
tors’ voluntary winding up, of the Court or the committee of 
inspection. With this exception he may exercise all the 
powers as those of a liquidator in a compulsory winding up. 
He may settle a list of contributories, call general 
meetings and make calls. There is, however, always the 
power of the Court to interfere. (S. 212). 

The Court has the power to appoint and remove a liqui¬ 
dator in a voluntary winding up. (S. 213). 

The liquidator has to notify the fact of his appointment to 
the Registrar within 21 days after his appointment. vS* 214). 

Arrangement entered into between the company and its 
creditors in a voluntary winding up proceeding has got to be 
sanctioned by an extraordinary resolution of the company and 
consented to by three-fourths in number and value of the 
creditors. (S. 215). 

At any stage the Court’s aid can be invoked by the liqui¬ 
dator, contributories or creditors. (S. 216\ 

Cost of voluntary winding up is to have priority to all 
other claims, subject to the right of secured creditors. {$. 21 7). 

The liquidator has to put all moneys received by him ip to 
a Scheduled Bank. But for emergency lie may retain a sum 
not exceeding Rs. 500/-. (R .244A). 

(3i Winding up subject to supervision; —-Winding up 
under the supervision of the Court is nothing but 
a continuation of a voluntary winding up under 
the direct superintendence pf the Cornet; ^nqh an 
order is given by the Court at the instance pf the 
liquidator and creditor or contributory in a yoluo- 
tary finding up. , (fe. 221). i 
t( Tbe grounds on, which such am order is made are—par¬ 
tiality qf the liquidator, non-observance pf the rules of wincP 
iq^up, negligence or, delator ine&s on the parto§ the liquidator 
in realising assets, or when the winding up order htv* been 
obtained by ,frwd. (In re Prince of Wales Qvarr^ Co., 
0M8), 18 hX 77). i < c 
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The liquidator appointed in a voluntary winding up is 
generally continued, subject to the restrictions imposed by the 
Court, but he may be removed and a new one appointed. 
(S. 234), 

Effect of winding up under supervision : — Every disposi¬ 
tion of property of the company and every transfer of shares 
or alteration of the status of its members, made after the com¬ 
mencement of the winding up is void unless sanctioned by the 
Court. [S. 227(2).]. 

Provisions applicable to winding up in general:— The liqui¬ 
dator appointed is required to administer the company’s pro¬ 
perty, realize the assets, distribute the same first among the 
creditors and surplus, if any, among the shareholders of the 
company. 

Realization of the assets : —One of the principal assets 
is the amount of the share remaining unpaid out of the nomi¬ 
nal capital agreed to be paid by every shareholder. It is a 
liability imposed by law on every member who has not paid 
the full amount due on his share in the event of the company 
being wound up. (S. 156). 

Contributories :—A contributory is a person who is liable 
to contribute to the assets of a company in the event of its 
being wound up. (S. 158). One of the principal duties of a 
liquidator is to settle a list of contributories. Contributories 
have been divided into two classes, as they are eutered in two 
lists called, the “A” list, and the “B” list. 

The “A 7 list contains the names of the present members 
of the company and of all persons who should be on the regis¬ 
ter of members in respect of shares on account of which any 
payments are due or may become due to the company. The 
contribution required from any member shall not be more than 
the amount, if any, remaining unpaid on the shares in respect 
of which he is a member, and in case of a company limited 
by guarantee it shall not be an amount exceeding the amount 
which he has undertaken to contribute to the assets of the 
company in the event of its being wound up. 

The “B” list shall consist of the names of the past mem¬ 
bers of the company who have ceased to be members within a 
year before the commencement of the winding up. Those 
mentioned in the “B” list shall not be liable to contribute 
unless the existing members are unable to satisfy the contri¬ 
bution required of them. A past member is also not liable to 
contribute in respect of debts and liabilities contracted after he 
ceased to be a member. 

In a voluntary liquidation the list of contributories are 
prepared by the liquidator himself. In a liquidation under 
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supervision of tbe Court, the liquidator is to f follow the direc¬ 
tions,^ if any, given by the Court regarding the manner of pre¬ 
paration of the list of contributories. In the absence of sucb 
direction from the Court the liquidator is to prepare the list 
on his own responsibility as in the case of a voluntary liquida¬ 
tion* In a compulsory winding up the Court shall settle the 
list of contributories. (S. 184). 

Disclaimer of property :—The liquidator is authorised 
with the permission of the Court to disclaim any onerous pro¬ 
perty such as unprofitable contracts, unsaleable property, land 
burdened with covenants, etc. (S. 23QA). 

Proof of debts :—The Court may fix a time within which 
the creditors are to prove their debts or claims,and has the 
power to exclude creditors not proving in time. (Ss. 191, 228). 

Distribution of assets: —The liquidator has to distribute 
tbe assets in the following manner:—After realisation of the 
total assets of the company, the costs and expenses of winding 
up are to be deducted. Then the following preferential pay - 
merits shall be made : —all revenues, taxes, cesses, and rates, 
all wages or salary of any clerk or servant in respect of service 
rendered within the two months next before the winding up, 
not exceeding Rs. 1,000 for each, and all wages not exceeding 
Rs. 500 for each in respect of services rendered to the company 
within the two months next before the said date; sums due 
to an employee from a provident fund, compensation payable 
to an employee under Workmen’s Compensation Act, the ex¬ 
penses of any investigation held by the Central Government. 
(S. 230). 

The balance of the assets in his hand is to be applied to¬ 
wards satisfaction of the debts of the secured creditors, and of 
the ordinary creditors, and the surplus is to be distributed 
amongst the share-holders, that is, the contributories. 

Bona vacantia : — Where a company has been dissolved 
any property remaining in the hands of the liquidator as sur¬ 
plus escheats to the Crown, unless some compeient person 
applies to set aside the dissolution. (In re Henderson's Nigel 
Co. Ltd . (1911), 105 L.T. 370). Unclaimed dividends and 
undistributed assets are to be paid to companies Liquidation 
Account. (S. 244B). 

Penalty for false evidence and, falsification of books :~~ 
In connection with the winding up if any person is found to 
give false evidence on oath or m any affidavit, he is liable to 
imprisonment which may extend to 7 years. (S. 238). False 
or fraudulent entries in any book, register, or document is a 
criminal offence* (S. 236). 
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Other penal provisions :—If any past or present director, 
or officer of the company, does not discover to the best of bis 
knowledge to the liquidator all the property, does not deliver 
up any'property, to the liquidator, conceals any property 
within 12 months before the commencement of the winding 
up, etc., he is criminally liable. (S. 238A). 

Delinquent directors :—The Court is authorised on its 
own motion or on a petition by any one entrusted in the wind¬ 
ing up, to direct the liquidator to launch criminal proceedings 
against an> present or past director, ^manager or other officer, 
who are found guilty of some criminal offence. (S. 237). The 
Court may also assess damages against such persons for mis¬ 
application of company's fund, for breach of trust or for mis¬ 
feasance. (S. 235). 

Revival of a dissolved company: —The Court has the 
power to set aside the dissolution of a company on an applica¬ 
tion by the liquidator or any person interested, within two 
years from the date of dissolution. (S. 243). 

Reconstruction and amalgamation : —In order to recon¬ 
struct a company or for the purposes of amalgation, it is not 
necessary to wmd up the company. It can be done by making 
an application to the Court to sanction a proposal arrangement 
or compromise between the company and its creditors or 
membeis foi the purposes of reconstruction of the company or 
for amalgamation of two or more companies. The Court may 
sanction the transfer to the transferee company, allotment by 
the transferee company of any shares and debentures, the 
dissolution without winding up, etc. (S. 153A). The 

company has the power to acquire Ihe shares of share-holders 
dissenting from a scheme approved by ihe majority of not leas 
thdn three-fourths in value. (S. 153B). 

“Neither ‘reconstruction’ nor ‘amalgamation' has any 
definite legal meaning. Each is a commercial and not a legal 
term, and even as a commercial term, bears no exact mean¬ 
ing." Where an undertaking is being carried on by a 
company, and is in substance preserved and transferred, not 
to an outsider, but to another company, consisting subst&n* 
ti&lly of the same shareholders, with a view to iis being con¬ 
tinued by the transferee company, that is reconstruction; 
and it is none the less a reconstruction because all tlic afc&ets 
do not pass to the new .or lesu&ciiated company, and till the" 
shareholders of tb e transferor company are not shareholders 
ip the transferee company, and tha liabilities of the transferor 
company ure not taken over by the transferee company. * > 

eonstitute “amalganiatibn^ thore mnsi b£ a blending 
of substantially two or more existing undertakings into tnlO 
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undertaking, tlie shareholders of each blending company be¬ 
coming substantially the shareholders in the company which 
holds the blended undertakings; and there may be amalgama¬ 
tion either by the transfer of two or more undertakings to a 
new company, or by the transfer of one or more undertakings 
to an existing company. Re South African etc. Storage Co. 
[1904] 2 Ch. 268. 

The words * 'reconstruction or reorganisation” are not 
words of art. They have no technical meaning in law. There 
is a reconstruction when there is a winding up order and an 
arrangement with creditors sanctioned by Court for stay of 
the winding up, upon which the old company, having' recons¬ 
tructed itself according to the arrangement, would recom¬ 
mence business and go on as the old company. But the usual 
mode of reconstruction is when a company resolves to wind 
itself up, and proposes the formation of a new company, which 
is to consist of the old shareholders and to take over the old 
undertaking, the old shareholders receiving shares in the new 
company. In that case the old company ceases to exist 
in point of law, and there is in form a sale to the members 
of a new corporation. But the company is in substance, and 
may be fairly said to be, reconstructed. It may, no doubt, 
be said that there is no power in such a case to compel dissen¬ 
tient members to come in; but such a scheme is not put on 
foot until it has been ascertained practically that the old 
shareholders will come in. 

Mr. Palmer uses the term as only applicable when a new 
company is started to take over the business of the old com¬ 
pany, and he treats it as essential to a scheme of reconstruc¬ 
tion that a new company should be formed. Reconstruction does 
not include amalgamation or a sale by a company of its under¬ 
taking to another existing company. Reorganisation can hate 
no wider meaning than reconstruction. It is neither a reorga¬ 
nisation or a reconstruction when a comparatively small 
company joins with a large company. Hooper v. Western } 
Counties etc. Telephone Co. Ltd . (1892), 68 L.T. 78. 

Conversion of a private company into a public one; —A 

private company can be converted into a public Company 
by altering the articles by a special resolution regarding the 
transfer of shares and offering shares to the public, knd by 
filing the prospectus or a statement in lieu of prospectus 
within 14 days. (S. 154), 

Wipding up of Insurance Companies; —The circumstances 
Under which an Insurance Company, can be wound up 
fie found in the Indian Insurance Aut (It of 1988) which 
contains some special provision^ rejgaj"dmg* it* 



CHAPTER IV 
AGENCY 

Chapter X of the Contract Act (No. XI of 187 #), 

Definition of agent : —An agent is one who is employed 
to do anything in the place of another for the purpose of 
putting another, who is known as the principal, into legal 
relations with others. Any person has the right to authorise 
another to act for him and to bind him by the authorised 
contract, except in certain circumstances. Thus a trustee 
cannot delegate his discretionary powers, neither tan an 
agent be authorised to execute a will of another person. It 
sometimes becomes necessary for a person in the exercise of 
his trade or business to employ others for assisting* him in 
* connection with that trade or business. Qui faat per ahum 
facit per se — i.e., a man has power to authorise another to 
act for him and to bind him. 

Although the terms “agency” and “employment” are 
sometimes used loosely in the same sense, there is a distinc¬ 
tion between them. “In mercantile law the word ‘agency’ is 
used to signify the peculiar kind of employment necessary to 
bring the princixml into legal relationship with third parties. 
The agent is the effective cause in the formation of the 
contractual bond, but when that bond has been established, 
the agent disappears from the scene and the principal takes 
bis place.” So ‘agency’ is not mere employment, but em¬ 
ployment with the object of putting the principal into legal 
relations with others. 

Though a person must be legally competent to enter into 
a contract in order to have the right to engage an agent, the 
person appointed as an agent may not possess the legal capacity 
to contract on his own behalf. As for instance, an infant, 
though not competent to enter into a contract for himself, 
may be appointed as an agent. 

Kinds or classes ol agents: —Agents are generally divided 
into three classes, namely, 

(1) Special, (2) General and (3) Universal. 

1, A special agent is one who has authority to do a 
specific act, as for example, to buy a particular thing. He 
has no authority to bind his principal in any other matter 
excepting the one for which he is engaged. 
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2. A general agent is one who is authorised to do any¬ 
thing within certain limits, as for example, When a person is 
appointed an agent for the purpose of managing a business. 
In such a case he can bind his principal by doing anything 
which falls within the ordinary scope of that business. So far 
as outsiders are concerned they may take it that the agent 
has Ihe authority to do anything within that scope, although 
the principal might have privately limited the authority of 
that agent. ( timet her st v. Taylor (1844), 12 M. & W. 546). 

3. An universal agent is one whose authority is un* 
limited. He has the power to do anything on behalf of, and 
biOd, his principal, the only restriction being that his acts 
must be legal and consistent with the general law of Contract. 
“A man may have two businesses, e.g banker and tea 
merchant; his general agent in the banking house would have 
no authority to contract on his behalf in the tea house, and 
rice verm; his universal agent can do so in both; a messenger 
who is sent to get postage stamp would bind him only in 
matters incidental to that purchase.” 

We may mention here some of the principal hinds of 
agents employed in mercantile transactions: — 

A. Broker:— A broker is a person who is employed to 
make bargains and contracts in matters of trade, commerce 
or navigation, between two other parties for a commission 
which is known as brokerage. A broker has no possession of 
goods or property to be sold, whereas, a factor has got such 
possession. Ho can neither sue in his own name nor can 
he buy and sell in his own name, unless there is a special 
custom to do so. He is primarily the agent for the vendor. 
But on the completion of the bargain, he represents both the 
parties. Ordinarily, he is not liable on the contract entered 
into by him on behalf of the principal, hut he may be made 
liable when there is a custom or contract in that behalf. The 
usual mode of dealing is for the broker to make entry in a 
book of the terms of the contract (which entries are signed 
by him) and then to send the particulars of the contract to 
both parlies. The document sent to the buyer is called the 
“bought note ”, and that sent to the seller is called the 1 4 sold 
note*” When these two documents agree, the terms of the 
contract are defined, hut when they differ, there is no binding 
contract. 

B. Insurance Broker:—He is a broker engaged to nego¬ 
tiate a marine insurance. In a wider sense he is said to be 
an agent for effecting policies of insurance. He is the person 
who receives the marine policy from underwriters. Be is to 
prepare a proper policy duly stamped, and he ordinarily help® 
m the adjustment between the parties when there is any loss 
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covered by the policy. “At cording to the ordinary couiee of 
trade between the assured, the broker, and the underwriter, 
the assured do not in the first instance pay the premium to 
the broker, nor does the latter pay it to the underwriter. But 
as between the assured and the underwriter, the premiums 
are considered as paid. The underwriter, to whom in most 
instances the assured are known, looks to the broker for pay¬ 
ment, and he to the assured. The latter pays a premium to 
the broker only, and he is a middleman between the assured 
and the underwriter. But he is not solely agent, he is a 
principal to receive the money from the assured and to pay 
it to the underwriters.” (Per Bayley, J., in Power v. Butcher 
(1830), 10 B. & C., pp. 339 and 340). As to licensing of 
insurance agents see notes under the Law of Insurance, infra . 

C. Factor: —A factor is an agent who is engaged for 
the purpose of selling goods for mercantile business, consigned 
or delivered to him by the principal. He is both the con¬ 
signee and the commission agent. He differs from a broker; 
in the sense that he has got the possession of the goods, 
whereas the broker has not, and he can sell the goods in. his 
own name and can receive or sue for the price of the same. 
He has a lien upon the goods entrusted to him for the balance 
of his commission. But he loses his lien when he delivers 
the possession of the goods to the owner. He has an insurable 
interest in the goods. A factor has authority to sell goods in 
his own name, to give wan ant, to receive payments and to 
give receipts, to insure goods and to pledge them. 

B. Auctioneer: —He is an agent for the purpose of 
selling property by auction, private or public, for a reward; 
ordinarily by way of commission. He is to carry out Iim duties 
himself, unless specially authorised to engage others for the 
purpose. He is primarily the agent of the seller, and his 
authority may be revoked at any time before the sale. He is 
an agent for the buyer also when the goods are knocked down 
for sale. When his principal is undisclosed he is personally 
liable and he may himself sue. He has ordinarilv no right to 
delegate hxs authority in the absence of any such custom. He 
is responsible for the custody of the goods entrusted to him, 
and he must use his best efforts for obtaining the highest 
prices of the goods, and he is to sell for cash. He is to receive 
the purchase money for the goods for cash, unless there is a 
special authority or custom for receiving payments by cheques. 
He has a lien on the goods entrusted to him for his charge. 
He is liable for conversion of the goods. A conversion is an 
unauthorised act which deprives another of his property 
permanently or for an indefinite time. He is also personally 
liable for any breach of warranty or authority on the sale of 
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goods. He lias no implied authority to warrant the goods 
sold.^ (Payne v. Lecanfield, 51 L. I. Q. B. G02). He has an 
implied authority to sign the memorandum or the agreement 
of the sale on behalf of both the buyer and the seller. When 
the auction is subject to a reserve, the auctioneer has no right 
to accept a bid less than the reserve fixed. (Meinarms v. 
Fortescue, 1907, 2 K.B. 1). 

E. Banker :—Ordinarily the relationship between a 
banker and customer is that of debtor and creditor. But the 
banker is also an agent of his customer, for he has to repay 
the sum owned by him when called upon to do so. The banker 
becomes the creditor when the customer’s account is over¬ 
drawn, whexeas, the customer becomes the creditor when the 
balance is in his favour. (Foley v. Hill (1848^, 2 H. & X». 
Cas. 28). The hanker is liable at the instance of the customer 
for breach of contract nr fox tort, e.g., when he fails to 
honour the draft of the customer, the banker having sufficient 
funds of the customer in his hands. The customer can only 
ordinarily claim to the extent of the money standing to his 
credit, unless an overdraft is allowed. The banker has a 
general lien on all securities of the customer in his custody. 
The banker is bound to maintain strict secrecy with regard 
to his customer’s account*, and transactions, except when the 
disclosure is made under compulsion of law or for protecting 
c he interests of the banker himself. ( Touricr v. National 
Provincial and Union Bank of England , C19241 1 K.B. 401). 

F. Stock Broker:—lie is a member of any recognised 
exchange, and his duty is to effect sales and purchases of 
stocks and shares bv dealing with other members o! the 
exchange of which he is a member. The principal dealing 
with a stock broker is bound by the usages and customs of 
ihe exchange, and must indemnify the broker against any 
liability incurred by him in connection witli the sale or pur¬ 
chase of stocks according to the rules and customs of the 
exchange. The members by whom the sales and purchases 
are carried on are considered as principals in the transactions 
so far as the stock exchange is concerned. The ordinary rules 
of agency are applicable as between the stock broker and his 
principal. 

(1. Ship Broker: —He is an agent appointed by ship¬ 
owners to arrange for the chartering of ships, for the carrying 
of goods in vessels, and to do other necessary acts in connec¬ 
tion with the business of the shipowners, as for instance, 
clearing vessels, collecting freights, etc. He is entitled as 
his remuneration to a commission from the shipowner; and 
ordinarily when a charter-party is signed, he becomes entitled 
to bis commission upon the sighing of the charter-party. 
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H. Ship Master: —The master of a ship has to perform 
certain acts on Tbehalf of the shipowner, while carrying on 
goods in his vessel on behalf of the latter. It is his dnty to 
bring the voyage to a termination on the customary route; 
and he has the right, in case of difficulty, to sell or mortgage 
the ship, and to jettUon the cargo when required for saving 
the ship. He has also the duty to sign the bill of lading and 
to deliver the goods at ihe destination to the consignee. Tn 
order to raise money upon the ship or the cargo, he has the 
right to execute a bond, known as “bottomry bond" , that is, 
an instrument executed by the master promising to repay the 
amount borrowed within a limited time after the safe arrival 
of the ship and the cargo. The bottomry holder has the right 
to bring a suit for enforcing the bond in the Admiralty 
Division of the High Court. His claim for the amount is to 
be postponed to the payment of wages, and has priority over 
the payment ot any mortgage debt on the ship. When dimply 
the cargo is mortgaged or hypothecated, the bond is ordinarily 
known as a “respondentia bond". The master may be guilty 
of barratry whep lie acts in any fraudulent or illegal way, 
prejudicially affecting the owner’s interest. He lias a lien 
for his wages and other disbursements which be may properly 
make on account of the ship. 

I. Commission Agents:— These are people who are 
engaged in connection with a particular business, for buying 
and selling goods on account of others upon a remuneration 
known as commission which is calculated at a certain per cent 
upon the amount of the transaction. There are very often 
special contracts regarding their rights and duties and the 
commission allowed to them. 

An agent employed to sell land is generally employed to 
obtain the best purchase price reasonably obtainable. His 
duty to the principal does not cease when he has procured an 
offer to purchase. It is still his duty to inform him of any 
offer which be receives at a higher price than the previous 
one, until final contracts of sale and purchase have been 
signed and exchanged. {Keppel v. Wheeler , C19271 1 K.B. 
577). 

Although commission on sales are usually paid by the 
vender, an express bargain may throw the commission on the 
purchaser, ( Bows 9 Emporium, Ltd. v. Brett & Co. (1927), 44 
T,L.R. 194 H.L.). upu 

In commission agency, before an agent can claim an 
indemnity he has a duty to account to his principal. This 
obligation cannot be assigned. If accounts have not been 
settled between the parties, the agent cannot assign his claim 
against the principal, ( Ghishulal v, Gambhirmal , 63 CM- 
510 ), 
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J. Del Cmlete Agent:— This is a special class of com¬ 
mission agent who warrants the solvency of those whom he 
introduces to his principal, that is to say, who undertakes i© 
be liable to indemnify the seller for the. non-payment by the 
purchaser in consideration of his receiving an extra or higher 
commission (del credere) for the purpose. He is only liable 
to indemnify when the buyer fails to pay owing to his insol¬ 
vency or other similar financial stringency, and not when the 
buyer being solvent refuses to pay. A banyan is a del credere 
agent so far as his employer is concerned, but is in the position 
of a principal so far as third parties are concerned. ( Srivilash 
v. Tinnevelly Municipal Council , A.I.R. (1927) Mad. 1020)* 

&. Election Agents;— In connection with the election, a 
candidate very often engages agents on his behalf. This kind 
of agency differs from others both as regards its constitution 
and consequences. The candidate may be responsible for the 
acts of the agent acting on his behalf, thottgli the acts be 
beyond the scope of the authority, or indeed, in violation of 
express injunction. “No authorization or declaration in 
writing is necessary and agency has to be inferred from the 
circumstances and conduct of the parties. If the authority 
of the candidate is found, it is immaterial that the act done 
was one which the candidate never intended and which had 
even been expressly forbidden. It is not what he intended, 
but what authority he gave, and the acts of the person so 
authorized, legal or illegal, naturally follow from the authority 
which was given. ” Si go’s Case , i O’M & H. 302. There 
need not he a formal appointment of an agent. When one is 
employed at an election to get voles, or without being employed 
he gets votes and the candidate accepts what he has done and 
adopts it, then he becomes an agent. Canvassing is one mode 
from which an agency may be inferred. One may revoke the 
appointment of an election agent. We may quote the follow¬ 
ing from Hoo*cinbhoy AbdoolabJioy Lalljce v. Ahmed 
Ehrahim etc. Joffer (1935), Hammonds 1 Election Cases , 
p, 202:,—“Agent is defined in rule 30(a), 'Agent includes an 
election ageni and any person who is held by Commissioners 
to have acted as an agent in connection wilh an election with 
the knowledge or consent of the candidate/ The law of 
agency in election lias long been held in England to go much 
further than the ordinary law of principal and agent. A 
candidate is responsible generally for the action of those who 
to his knowledge for the purpose of promoting an election 
canvass and do such other things as may tend to promote his 
election, provided that the candidate or his authorized agent 
has reasonable knowledge that these persons are iso acting with 
that object/ 5 According to Hahbury’s Lam of England, 2nd 

Z 
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Edition , V&t XII, paragraph 501, page 245, “A candidate’s 
liability under the parliamentary common law of agency 
depends upon a peculiar principle special to this matter and 
distinct from the principles prevailing in criminal or civil law 
of agency. The candidates* liability under this principle may 
extend tp the acts of every person and whose services are 
directly or indirectly recognized or made use of by the 
candidate or his election agent, whether such person be paid 
or unpaid/* References may be made to the Law of Parlia¬ 
mentary Election and Election Petitions by Hugh Fraser, 3rd 
edition , page 73, where it is laid down: “That is putting it 
into a very simple form, but with regard to election law the 
matter goes a deal further, because a number of persons are 
employed for the purpose of promoting an election who are 
not only not authorized to do corrupt acts, but who are ex¬ 
pressly enjoined to abstain from doing them, nevertheless the 
law says that it a man chooses to allow a number of people 
to go about canvassing for him, to issue placards, to form a 
committee for his* election, and to do things of that sort, he 
must, to use a colloquial expression, take the bad with the 
good He cannot a>ai! himself of these people’s acts for the 
purpose of promoting his election, and then turn his back, or 
sit quietly by, and let them corrupt the constituency.** 

An agent may not be a paid or vsalaried agent. A voter 
may be an agent. The agency terminates when the election 
is over. A fresh eledion agent is to be appointed immediately 
following the revocation of the appointment of an election 
agent. 

Duties of election, agent :—(1) To appoint and instruct 
sub-agents and polling agent, etc*.; (2) to observe the election 
rules; (3) to make legal payments; (4) to check register of 
votes and to .urange for satisfactory identification; (5) to 
arrange for canvassing; (C) to assist voters at the poll; (7) to 
keep accounts of expenses; (8) to challenge suspected persona¬ 
tion; (9) to arrange for meetings and addresses; (10) to issue 
electioneering propaganda or literature, etc. 

Patent agent :—Certain documents such as applications 
for I'atent registration and public notices may be signed and 
Verified by an agent resident in India, for a person residing 
abroad when the former is authorized in writing to do so. 
(Patents and Designs Act II of 1911). 

Mine agent :—A person appointed as the manager, the 
representative of the owner of a mine, superior in authority 
to supervise the management of the mine, is known as a mine 
agent, {Indian Mines Act IV of 1923), 
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Customs agent :—A person may act on behalf of a mer¬ 
cantile firm with regard to customs transactions, when be 
deposits a duly signed authority from his principal an4 is 
identified by the collector of customs, (S'ee Customs Act Till 
of 1878). 

Managing agent :—Limited Companies in India are 
generally managed by a person or persons known as managing 
agent, (As to their rights and liabilities, see notes under 
Company Law). 

Other Classes of Agents; —Besides the classes of agents 
mentioned above, theie are other classes of agents employed 
in connection with a trade or business. Partners may be 
agents of the firm of which they are members. Sometimes 
when there are co-owners of a ship, one of them is engaged 
to manage the ship on behalf of others, and is generally 
known*as a ‘managing owner’. Solicitors are also agents td 
a certain extent and can act in a certain way on behalf of 
their clients. Under section 43 of the Income-tax Act, the 
Income-tax officer may treat a person in India as an agent of 
one residing outside British India, when the former has 
business connections with him or through whom he receives 
income, profits or gains or is employed by the latter. 

Sole Agent;—Sometimes a person is employed as a sole 
agent for the sale of certain things. This sort of appointment 
of sole agents or sole selling agents practically amounts to a 
grant of monopoly to the agent. So any sale by tbe principal 
himself will amount to a breach of contract. {Lamb & Son 
v. Uirnng Knelt CoLtd., [10321 1 Iv.B. 710). Tn the case 
of any such breach of contract the agent is entitled to dam- 
ages and not commission. 

Creation of Agency or Employment of Agents : — There is 
no hard and fast form regarding the emplounent of an agent. 
The agent v may be created by writing or orally, and it may 
also arise from the conduct or situation of tbe parties. When 
an agent is authorised to contract under seal on behalf ot the 
principal, the autkoiity is known as the power of attorney. A 
power of attorney may be expressed to be irrevocable or irre¬ 
vocable for a fixed time. When tbe principal is a corporation 
it is better to have a written deed for the agenc>. No consi¬ 
deration is necessary to create an agency (S. 18o of the Con¬ 
tract Act). 

As to implied agency we may notice the following. A 
servant may be regarded as an agent for the master for the 
purpose of making purchases on behalf of the latter. Similar 
is the case with a partner of a firm. These are often known 
as agency by estoppel, as the principal is estopped or precluded 
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from denying the authority of the agent. There is also a class 
of agents known as agency by necessity , as for instance, the 
master of a ship. But such an agency can only arise when 
there is a definite necessity for the purpose and the transac¬ 
tion takes place in the interest of the principal. 

An * agency of necessity’ may b(^ created when one incurs 
expenses for the goods of others in order to preserve them, 
finder of goods. 

In order to establish an agency of necessity the agent 
must prove that there are actual and 'definite commercial 
necessity for the sale, and that the transaction was bona fide 
in the interest of the principal. ( Prager v. Blatspiele etc. 
Hi., IJ.9241 1 K.B. 5b6). 

An agemy of necessity can arise in other cases than that 
of carriers by land or sea, or the acceptor of a bill of exchange 
for the honour of the drawer. Extraordinary circumstances, 
such as war conditions, which make it impossible for a buyer 
of goods on behalf of a principal abroad, either to despatch 
them or to communicate with him, would entitle the buying 
agent to sell the goods as an agent of necessity. 

Ratification ; —When a person actually acts on behalf of 
another he may not be pre\iously an agent with regard to the 
affair. Again an agent may exceed his authority in doing his 
master’s business. In such cases the master may give \alidty, 
retrospectively, to the transactions by ratification, that is, by 
the adoption of the transactions. After ratification the prin¬ 
cipal will be bound by the transaction entered into by the 
agent as if there had been no irregularity in it (S. 196, Con¬ 
tract Act). But m ortW that there may be a ratification the 
action of the agent must be purported to have been done for 
a principal with the intention that it is done for him. In 
other words there must be a principal in existence at the time 
when the contract is made. A company cannot ratify a con¬ 
tract made in its behalf befoie it came into existence. <Kelner 
v. Backster, C18673 L.R. 2 C. P. 175). The act of the agent 
must be such as the principal can lawfully do. When the 
agent enters into a contract in his own name without dis¬ 
closing his principal there cannot be a ratification of the 
same. There cannot be a ratification of a part of a contract 
(Ferguson v. Carrington (1829), 9 B. & C. 59); or when the 
act done is illegal or void ( Greenwood v. Martin's Bank , 
U9323 1 K.B. 371). 

The principal may ratify a contract entered into by the 
agent by words or by conduct (S. 197, Contract Act)* 

Duties bf the Agent: —He is to carry out the instructions 
of the principal and in doing so he must use ordinary skill and 
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diligeace. When the agent is paid for his work, his liability 
is greater than when he undertakes the agency gratuitously,. 
He must always be liable for gross negligence. A$ regards 
skill and diligence of the agent it depends on the nature of 
the work undertaken by him (Ss. 211 and 212, Contract Act). 

If he be a man endowed with special skill, he must 
exercise that in the work of the principal. When there are 
no special instructions given by the principal regarding the 
conduct of his duties, the agent must use his own discretion. 
When he undertakes a duty which requires special ill and 
he does not possess such skill, he will be liable for the 
consequences of his incapacity. {Price v. Metropolitan & Co . 
(1907), 23 T.L.R. 630). If he exceeds the authority, and any 
loss occurs, he will be responsible for the same; but when there 
is any benefit, he will be accountable for it to his principal. 
(Andrews v. JRamsay & Co. U9033 2 Iv.B. 635). As the agent 
stands in relation of confidence, he must act with the strictest 
good faith. When an agent is employed to sell something, 
he should not be the purchaser of it without the consent of 
his employer, and must inform him of all the knowledge he 
possesses with regnid to the transaction. When an agent is 
employed to purchase something, he will not be allowed to 
purchase himself without a lull disclosure of his interest, and 
even if he does so, he will be regarded as a trustee for the 
principal. 

He should keep clear accounts about the affairs of his prin¬ 
cipal, and he must, from time to time, submit those accounts 
to his principal, or on demand. All money received by him 
must be handed over to the employer (S. 213, Contract Act). 

As the knowledge of the agent is the knowledge of the 
principal, the agent must always inform the piincipal about 
all matters which come to his notice regarding the affairs of 
the business (Ss. 214 and 229, ibid.). 

He will be liable for losses incurred by his own negligence. 
If he receives any secret commission , the principal may recover 
it from him and withhold the proper commission payable to 
him. v. Godlard (1929), 45 T.L.R. 609), He is en¬ 

titled to commission from both sides, that is, from his prin¬ 
cipal and from third party if approved by his principal. 
(Bartram v. IJoyd (1903), 88 L.T. 286). 

When the agent acquires any information or knowledge 
in the course of his employer’s employment he must not use 
the same to the disadvantage of his employer. (Lamb v, 
Evans, F18933 1 Ch. 219), 

When he is entrusted with money or goods by the prin¬ 
cipal he cannot dispute the latter’s title to the same imlees J*e 
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can show that a third person has a better title. {Bhawani 
Singh v, Meulvi Misbah Uddin, Q9293 56 I,A. 170). 

Delegation by Agent : —As agency implies special confi¬ 
dence, an agent is not ordinarily entitled to delegate his 
authority to another person. Delegatus non potest delegate . 
This is so specially when the agency requires special skill of 
the agent or where there is a special trust or confidence re¬ 
posed in him. But the principal may expressly or impliedly 
assent to the delegation of any part of the duty of the agent. 

Sub-agency:— A sub-agent is one who is employed by and 
acts under the control of the original agent (8. 191). An 
agent may employ a sub-agent for performing the acts which 
he has undertaken, (a) when there is a custom of trade, or (b) 
when it is implied in the nature of his agency. (S. 190). The 
agent remains responsible for the acts of the sub-agent when 
the latter is engaged without any authority (8. 193). 

But when the employment of a sub-agent is valid and 
legal, the principal is bound by and responsible for his acts 
(S. 192). But the agent is responsible for the acts of the sub¬ 
agent, to the principal. The sub-agent is responsible for his 
acts to the agent, but not to the principal, except in case of 
fraud or wilful wrong. 

But where an agent names another person to act for the 
principal, such person is not a sub-agent, but an agent of the 
principal for such part of the business of the agency as is 
entrusted to him. But in selecting such agent for the prin¬ 
cipal, the original agent must behave like a man of ordinary 
prudence. (S. 195). 

The termination of the authority of the agent causes the 
termination of the authority of all sub-agents appointed by 
him (S. 210). 

Agent’s Rights:— (a) Remuneration . He receives his re¬ 
muneration for the works done according to the terms of 
agreement or upon completion of work (S. 219). But he for¬ 
feits it by his own misconduct (8. 220). He has the right to 
retain money in his hands towards the satisfaction of his dues 
(S. 219). 

(6) Indemnity :—He is to be indemnified against conse- 

? [Uences of his lawful acts, (S. 222) and of acts done in good 
aith (S. 223). But an employer is not liable for the criminal 
acts of the agent (S. 224), though he must compensate for 
injury caused by his neglect (S. 225). 

(c) Lien ; —Agent may retain out of the amount received 
on account of the principal, all moneys due to him in respect 
of advances nr expenses in conducting the business, as well as 
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for his renumeration (S, 217). He has also a lien on princi¬ 
pal’s property, viz., goods, papers, etc. (S. 22l). * 

Agent’s Liabilities : —He is liable for loss occasioned by 
contravention of principal’s directions (S. 221). He is to make? 
compensation to his principal for the consequences of his 
negligence, want of skill or misconduct (Ss. 212 & 220). He 
is personally liable for his contract made on behalf of his 
foreign principal for sale or purchase of goods (S. 230). H© 
may also be personally liable when he acts on behalf ,of a 
principal whose identity he does not disclose (S. 230). 

Liabilities of Pretended Agent ; —When one untruly repre¬ 
sents himself to be the authorized agent of somebody, and 
thereby induces a third person to deal with him as such agent, 
he is liable to make compensation to the other ih respect of 
any loss or damage which he incurs by so doing. He escapes 
such liability only when the alleged principal ratifies his acts, 
(S. 286). 

Principal’s Liabilities to Agent : —He is bound by the law¬ 
ful acts of the agent in exercise of the authority conferred 
upon him (8. 222), as well as for acts done by hurt in good 
faith. As to acts done without authority, he may be liable if 
he ratifies those acts (S. 196). He is to make compensation to 
agent in respect of injury caused by principal’s neglect or 
want of skill. (S. 22o). 

Duties of Principal: —He must pay the agreed remunera¬ 
tion or commission and must bear all necessary expenses in 
connection with any transaction when the agent has performed 
his part of the work entitling him to receive the commission. 
When the agent has brought a third party into relationship 
with his principal for a proposed transaction, there is an obli¬ 
gation on the part of the principal not to exclude arbitrarily 
the agent from earning his commission by withdrawing from 
the transaction without any reasonable cause or in the absence 
of any better offer by any other person. (Trollope & Sons , v. 
Marlin Bros r 19341 2 K.B. 436). Ordinarily, the agent is 
entitled to his commission when he brings the two parties to¬ 
gether even when there may not be any actual sale' or purchase 
in the absence of any special contract. As to the revocation 
of the employment without indemnification, it will depend 
upon the terms of the agreement or the custom of the business. 
It was even held that the commission may continue to he 
payable to the agent specially on repeat orders even after the 
termination of the agency. (Marshall v. Glanvill , C19173 2 
K.B. 87). 

An agent may be deprived of his commission for his mis*? 
conduct or negligence in keeping account, or gross negligence 
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or want of drill, or when he betrays the trust and acts ad¬ 
versely to,his principal. 

The principal must indemnify the agent against conse* 
quences for all lawful acts. The agent may claim all advances 
made by him in the course of his employment which were 
necessary for him to do so (Ss. 222—224). 

Rights of third parties against principal:—The agent 
may bind the principal by his act if he does not exceed his 
authority. In the case of expressed authority, there is no 
difficulty. In the case of implied authority, the agent may 
bind the principal when his acts are such as a reasonable per¬ 
son would consider necessary and useful for the proper per¬ 
formance of the task entrusted to him. In such a case any 
outsider m?ty hold the principal liable for the act of the agent 
as it is not possible for him to enquire as to whether the agent 
is acting in his own interests or in those of his principal, as 
any outsider may consider that the agent has ostensible autho¬ 
rity to do in that way. The extent of the authority must be 
gathered from the conduct of the parties in the course of 
usual employment (S. 226). 

“If a man send his servant with ready money to buy 
goods, and the servant buy upon credit, the master is not 
chargeable. But if the servant usually buy, for the master 
upon credit, and the servant buy something without the mas¬ 
ter’s order, yet, if the master were trusted by the trader, the 
master is chargeable.” 

- The master is also liable for the acts of the agent after 
the determination of the agency when no proper notice is 
given to third parties about the termination. 

When a general agent exceeds the limits of his authority, 
even then he may bind his principal by such unauthorised 
acts. 

“A general agent is a person whom a man puts in his 
place to transact all his business of a particular kind. Thus, 
a man may retain a factor to buy and sell all goods, and a 
broker to negotiate all transactions of a certain description, a 
solicitor to transact ali his legal business, a master to perform 
all things relating to the usual employment of his ship, and 
so in other instances. The authority of such an agent cannot 
be limited by any private order or direction not known to* the 
party dealing with him.” (Smith, 13th Edition). 

”A particular agent,\that is, an agent employed specially 
in one single transaction is more strictly bound by the express¬ 
ed direction given to him; he has implied authority to do 
what is necessary in order to carry out those instructions, but 
has no authority to do anything beyond that.” 
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When an agent exceeds hia authority the principal may 
he bound by hie acta when the latter ratifies it in terms or by 
conduct. 

The principal wilt be bound by the representation made 
by the agent while negotiating on his behalf. When an agent 
suppresses or makes any misrepresentation while effecting a 
policy of insurance it will vitiate the insurance even when 
the facts have been known only to the agent and not to the 
principal. An engagement in writing by an agent will bind 
the principal if it is done in the regular course of his employ¬ 
ment. 

A principal may also be liable for the wrongful acts or 
wrong committed by his agent while engaged in service. 
Similarly, the principal will be liable for the negligence of 
his agent, when any person is injured, if the negligent act is 
done by the agent in the course of his employment. But the 
principal will not be liable for the negligence of his servants 
if the negligent act amounts to wilful or malicious trespass 
for satisfying the private ends of the agent. 

“If a servant driving a carriage, in order to effect some 
purpose of his own, wantonly strike the horse of another per¬ 
son and produce an accident, the master is not liable. But, if 
in order to perform his master’s order, he strikes, but injudi¬ 
ciously, and in order to extricate himself from a difficulty, 
that will be negligent and careless conduct for which the mas¬ 
ter will be liable, being an act done in pursuance of the ser¬ 
vant’s employment.” But the principal cannot be made 
criminally responsible for the act of his agent in the absence 
of express command or instructions. ( It. v. Huggins , (1730), 
Str. 1882). 

If an agent draws a bill of exchange in his own name, 
he will be liable and not the principal. When a contract is 
made by the agent without disclosing the existence of the 
principal, the agent, as well as, the undisclosed principal will 
be bound by the same, and the third party with whom the 
contract is made has the right to elect as to whom he is going 
to hold responsible for the same after his knowledge about 
the real principal. Such a contract is also enforceable by 
either a principal or the agent as against the third party. The 
principal is liable for the fraudulent act of the agent when 
such act was done within the scope of his authority. In such 
a case the agent may also be liable to the third party. But this 
liability of the principal extends only when the art by 
the agent is committed within the scope of his authority. 
When the secretary certified a transfer of shares in a company 
without receiving the share certificate, it was held that he wee 
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not nr ting within the scope of his authority, apd a* {roc bi 
the company'cannot be made liable for such ft certificate. 
(Kleinwort, Sons & Co. v. Associated, Automatic Machine, 
119343 W.N. 65). 

Termination of Agency —The relationship of principal 
and agent, or the agency, may be terminated from the point 
of view of its effects upon third parties, in any of the follow¬ 
ing manners (Ss. 201—209): — 

1. By agreement of the parties ; 

2. by death or insanity of the principal or the agent ; 
8. by the bankruptcy of the principal ; 

4. by the expiration of the period of agency; 

5. by the completion of the business of the agency ; 

6. by the destruction of the subject-matter ; 

7. by*the renunciation of the agency by the agent, 

and 

8. by the revocation of the agency by the principal. 
In the case of a revocation of agency, the agent is entitled 

to compensation for untimely termination of the agency. 
Similarly, in the case of the renunciation of the agency, the 
principal is entitled to compensation for any loss incurred by 
him. 



CHAPTER V 

LAW OF CONTRACT 

(Indian Contract Act No. IX of 1872). 


Scope end Object of the Act :—The ' Indian Contract 
Act (No. IX of 1872) defines and amends certain parts of the 
law relating to contracts. It does not profess to be a complete 
and exhaustive code regarding all classes of contracts. It does 
not affect any usage or custom of trade or any incident of any 
contract not inconsistent with the provisions of this Act. The 
provisions of any Statute, Act or Regulation which are not 
expressly repealed by it, are also not affected. For example, 
the contractual relations created under any of the following 
Acts shall be governed by the provisions of the respective 
Acts: Interest Act (XXXII of 1839), Usury taws Repeal Act 
(XXV11I of 1858), Bills of Lading Act (IX of 1856), Com¬ 
mon Carriers Act (III of 1865), Negotiable Instruments Act 
(XXVI of 1881), Transfer of Property Act (IV of 1882), 
Indian Railways Act (XI of 1890), etc. 

The Act endeavours tq lay down certain rules and prin¬ 
ciples which must be complied with in connection with the 
formation, ratification and discharge of contracts between par¬ 
ties, so that the same may be enforced or have the sanction of 
the State. Although every dealing between parties may give 
rise to an expectation that it will be scrupulously observed by 
each of them, only those agreements or contracts will be 
enforced or reeognistd by a Court of law which comply, 
or are in accordance with the provisions of the Contract Act- 
Formerly there was a chapter (No. VII) in the Indian Con¬ 
tract Act relating to the sale of goods. It has been repealed 
by Section 65 of the Indian Sale of Goods Act of 1930. Simi¬ 
larly Chapter IX and Section 27 exceptions 2 and 3 were re¬ 
pealed by the Indian Partnership Act (No. IX of 1932). 

Contract defined: —“The general term ‘contract’ com¬ 
prises every description of agreement, obligation or legal tie, 
whereby one party binds himself, or becomes bound, expressly 
or impliedly to another, to pay a sum of money or to do or 

omit to do a particular act. The term ‘covenant' is 

properly applied to denote a contract under seal, and the term 
'uy-ceement’ generally denotes ^contract not under seal, whilst 
Vd* Venn v ptnt£fis«5 vs usftA %v®n\iy any mere parole engage¬ 
ment by one person with nnofher, where there is no conavdswsr 
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tion for the promise, nor any corresponding duty on the part 
of him to whom it is made.” (Chitty on Contracts, Pp. 1 
and 2). 

In short any agreement that is enforceable by law is 
called a contract. An agreement made by the free consent of 
parties who are competent to contract, for a lawful considera¬ 
tion and with a lawful object and not expressly forbidden 
by law, is a contract (S. 10), 

Agreement: —Every promise and every set of promises 
forming the consideration of each other is an agreement 
(8. 2 (e) ). The promise (S. 2 (b) ) is the result or a proposal 
made by one party, (technically known as promisor) and 
acceptance of the same by the other party (known as the 
promisee) (S. 2 (c) ). 

Kinds of Agreement: — 

(a) Void agreement :—An agreement which is not 

enforceable at law is said to be void. A void 
agreement has no legal existence at all. An 
agreement is void where both the parties are 
under mistake as to an essential matter of fact 
(S. 20). 

( b ) Voidable agreement :—An agreement is said to be 

voidable when either of the parties thereto en¬ 
titled to avoid it at his option. It is valid so 
long as it is not repudiated (S. 2 (i) ). For 
example, an agreement induced by coercion, 
fraud, or misrepresentation is voidable at the 
instance of the party whose consent to the agree¬ 
ment has been obtained in that way (S. 19). 

(c) An agreement enforceable by law is a contract 

(S, 2 (h) ). 

(d) Illegal agreements :—They differ from void, void¬ 

able and valid agreements. All illegal agree¬ 
ments are void, but all that is void is not illegal. 
If the illegal agreement is divisible, the part 
that is illegal is alone void, the legal part is 
valid and enforceable. But where it is insepar¬ 
able the whole is void. 

The distinction between a void and an illegal 
agreement is clear from their effect on collateral 
transactions. Even if tbe original transaction 
is void, the collateral transaction may be enforce¬ 
able. But in case of illegal agreements, even 
the collateral transaction will be unenforceable. 

Distinct ism between Contract and Agreement : —All contracts 
Hire agreements, but all agreements axe not contracts. 



bAWo* CONTRACT 


109 


Agreements are wider than contracts. There may be agree¬ 
ments which do not create any legal obligation as in case of 
a conveyance of gift, marriage, etc. Contracts are agree¬ 
ments which create obligations enforceable at law. An agree¬ 
ment thus becomes contract only when it satisfies certain 
requisites such as offer and acceptance, competent parties, free 
consent, legal object, and consideration. 

y Void Agreements;—The following agreements are declared 
void by the Indian Contract Act; — 

(a) An agreement the object of which is unlawful, i.e., 

(i) forbidden by law, (ti) fraudulent, (m\ 
immoral, or (iv) opposed to public policy, 

(b) An agreement defeating the provisions of any law. 

(c) An agreement involving an injury to the person or 

property of another (S. 23). 

( d ) An agreement without consideration is void, unless 

it is in writing and is registered, and made (i) 
on account of natural love and affections, or (it) ~ 
for compensation for services rendered in the 
past (S. 25). 

(e) An agreement m restraint of marriage (S. 26) 

(/) An agreement in restraint of trade, except agree¬ 
ment not to carry on business of which good-will 
is sold, or an agreement between partners prior 
to dissolution or during continuance of partner¬ 
ship (S. 27). 

(g) Agreement in restraint of legal proceedings, excejpt- 
in agreements to refer matters to arbitration 
(S. 28). 

(h) Uncertain agreements (S. 29). 

(t) Wagering agreements (S. 30). ^ 

O') Agreements to do impossible acts (S. 56). 

Form of Contract: —Under the English Law Contracts 
are divided into two classes, namely, formal and simple. And 
forpial contracts again, that is to say, contracts which are 
dependent for their validity upon their form, are divided into 
two classes, as contracts of record and contracts under Beal, 
which are sometimes called specialities and are entered into 
by the execution of a formal deed, sealed and delivered. When 
a deed ia delivered subject to the fulfilment of a certain condi¬ 
tion the document is called an Escrow in Unglishlaw. Simi¬ 
larly, a simple contract, namely a contract #hieh is dependent 
for m Validity upon the presence of consideration, hm been 
divided in tn two classes, namely, contracts to be made*ia sow* 
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form though not under seal, and contracts lor which no form 
is necessary. 

Some simple contracts must always be in writing so that 
they may be enforceable, e.g,, negotiable instruments. 

But under the Indian law contracts cannot be so divided. 
Here all contracts aie in essence simple contracts in so far as 
they must be based on consideration. 

Indian Registration Act S. 17 lays down that any contract 
with reference to any immoveable property of the value of 
Hs. 100/- and upwards must be made by a registered instru¬ 
ment. Section 25 of Contract Act says that there must be a 
registered instrument for an> agreement made without consi¬ 
deration when the same is executed on account of natural love 
and affection between the parties. Similarly a promise to pay 
j a barred debt, and acknowledgment of a debt, negotiable 
[ instruments. Contract of Sea Insurance must be in writing in 
order that they may be enforceable. 

, Contracts may be diiided also into, Express or Implied . 
(S. 9). When a contract made in words, and it can be 
inferred from the facts of a case, it is called an express 
contract. An implied contract is a contract which is entered 
into otherwise than in words, written or verbal, the obliga¬ 
tion under which is implied by the general law of the land. 
When a manufacturer entered into a contract for the supply 
of iron plates to a customer, the question waa whether under 
it the mumfacturer was bound to supply the plates of his 
own make. It was held that the law implied (apart from the 
general usage regarding the supply of the same), that those 
plates must be of the manufacturer's own make. ( Johnson 
v. Ray I ton, 7 Q.B.D. 438). Similarly, a contract to pay 
interest may be implied from mercantile usage, or the course 
of dealings beiween the parties. (Jagmohan v. Kaishrichand , 
9 M.I.A. 256). When a person renders service upon request, 
or supplier necessaries to a person, it is implied that file latter 
is to pay reasonable remuneration for the service, or a reason¬ 
able price for the necessaries supplied. (In re Rhodes , 44 Ch. 
I). 105). 

Quasi Contracts:— The Contract Act enumerates certain 
relations as resembling those created by contract, e.g claim 
to be reimbursed for necessaries supplied (S. 68), claim to be 
reimbursed for payment made by interested persons (S. 69), 
compensation for non-gratuitous obligation received (S. 70), 
:daim for restoration by the finder of goods (S. 71), and 

- rpayment of money paid under mistake or coercion (S. 7&)* 

t v , V^dciidble Contract :— When a contract can be avoided by 
i$Hies thereto, but not at the option of (he otjier, 
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party, it is a* voidable contract. When the party is induced 
by coercion, fraud, or misrepresentation to give his consent, 
he may avoid a contract, while the party who induced him to 
enter into that contract cannot by himself avoid it. Such a 
contract is called a voidable contract. It can be set aside at 
the instance of the party against whom it is voidable, atwi 
until that is done, it remains perfectly valid and enforceable. 

A voidable contract may become valid if the party who has a 
right to avoid it, do not do so within a reasonable time, or 
where third parties acquire rights in connection with the 
subject-matter of the contract. 

Void Contract: —A contract which ceases to be enforce¬ 
able by law becomes void when it so ceases to be enforceable 
(S. 2 (j) ). It refers to a contract which was not void at its 
inception, but subsequently became unenforceable by law; 
for example, a claim to a debt which has ceased to be enforce¬ 
able by law on the ground of limitation. A contract is void 
when the object is illegal or when it is made under a mistake,. 
Tn Cwruhi v. LnuJ^y (1878\ 3 App. Oas. 459, one Blenkarn 
used to bring goods from A b> imitating the signature of a 
firm called Blenkiron situated in the same street, and sold 
them to X. In this case it was held that as between A and 
Blenkarn there was no contract at all, because, A never 
intended to sell anything to Blenkarn, but he intended that ' 
he was Relling goods to the firm Blenkiron. 

Essential Elements of a Valid Contract: —In order that a 
contract may be valid, *.c., enforceable at law, there must be 

A. A communication by the parties to one another of 

their intention, and this is done by offer and 
acceptance h> definite statements of the terms 
of an agreement (Ss. 3—8); 

B. Legal capacity of tJu parties to make such an agree¬ 

ment (Ss, 11 & 12); 

C. Genuine consent of the parties, not vitiated by mis¬ 

take, misrepresentation, or fraud (Ss. 13 & 14); 

D. Legality of the object of the contract (Ss. 23, 24, 

2(3—28, 30 & 5G); 

K. Presence of lawful consideration (Ss. 23-—25). 

F. The agreement must be in writing, attested by 
witnesses or registered if so required by &0y 
special law (S. I0) f See Ss. 54. 59, 107, 118, 
123 and 130 of the Transfer of Property Act a$ 
to transfer of immoveable property. See also 
Se, 17 and 49 of the Registration Act as to oo»* j 
: :;|roota spfcioh ars to. hst r^gisj^od^ ... u 
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Wien these elements exist in a contract* it is valid, and 
in the absence of any one of the elements, it may be void 
or voidable, A void contract is wholly unenforceable. As we 
understand by the word contract, a valid and binding con¬ 
tract, we cannot, strictly speaking, say that a contract is 
void. We may rather speak of it as a void agreement. 

A. OFFER AND ACCEPTANCE 

Am offer or proposal is an intimation to another of one’s 
intention to do or to abstain from doing anything, with a 
view to obtaining the assent of that other person to such an 
act or abstinence (S. Z (a) ). 

Rules as to offer: — (a) The proposal must be communi¬ 
cated by one party to another. But there is no particular form 
about it. 

( b ) It need not be addressed to any definite or ascertained 
person; it may be made to individuals generally. 

I An offer may be made to a number of unascertained 
1 persons, but a contract is created only when it is accepted by 
I an ascertained person. In such a case a difficulty arises as to 
which of the acceptances would create a contract, for, a 
number of persons may intimate their intention of acceptance. 
In L&nccster v. Walsh (1838), 4 M.N.W. 16, it was held 
that the earliest acceptor was entitled to the benefit of the 
contract. In Carhtll v. Carbonlic Smoke Ball Co. (1893), I.Q.B. 
256, there was an advertisement by the company to pay 
£100 to any one ‘’who contracts the increasing epidemio 
influenza colds, or any disease caused by taking cold, aftet 
having used the ball three times daily for two weeks, accord¬ 
ing to the printed directions”. Mrs. Carlill used the same 
smoke hall accoiding to those directions, but afterwards got 
influenza, and thereupon she brought a suit against the 
company for the compensation as advertised. It wag held 
that the company was liable on the ground that though there 
was no information about the acceptance to the company, yet 
\ there was an acceptance by the performance of the condition. 

(c) An offer must be made with the object of being bound 
by it, that is for creating a legal rel-atwnship, as distinguished 
from a mere invitation or information, e.g the usual price 
quotations by a merchant cannot be treated as an offer to 
supply goods at that price. 

\ A valid offeT must be capable of creating legal r elation > 
m it must be distinguished from statements of intention; or 
fr*» invitation to transact business (c/. booksellers’ catalogue); 
( m from advertisement or invitation to compete for a scholar* 
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ship; or from an announcement regarding a tender or any act 
of puffery whereby the parties do not contemplate to create 
any legal relation. 

(a) An offer or its acceptance, or both, may he done either 
by words or by conduct . But an offer is made when it is com¬ 
municated to the offeree. And when the offer is not communi¬ 
cated,, one cannot claim any benefit under a contract even 
when he unknowingly performs a part as laid down by the 
offeror. 

In connection with offer consisting of numerous terms and 
conditions, a question arises as to the extent to which an 
acceptor would be bound by the same. 

( e) An offer does not create any legal right until it is 
accepted and before its acceptance it may lapse or be revoked. 
An offer may lapse by the death of either parties or by the 
failure of acceptance in the manner indicated by the offeror, 
or within the prescribed time. 

An offer may be revoked at any time before acceptance, 
and it becomes irrevocable by the acceptance. 

An offer by tender:—The legal position in connection 
with an offer by way of tender has been summarised in the 
case of Percival v. L. C. C. (1918), 87 L.J., K.B. 677 thus: — 
“It is quite common for large bodies, that require supplies 
/ over the year to ask for tenders, and to obtain them, and it 
sometimes happens that the effect of the form of the tender 
with an acceptance is to make a firm contract by which the 
purchasing body undertakes to buy all the specified material 
from the contractor. On the other hand, one knows that 
these tenders are very often in a form under which the pur¬ 
chasing body ib not bound to give the tenderer any order at 
all; in other words the contractor offers to supply goods at a 
price, and if the purchasing body chooses to give him an 
order for goods during the stipulated time, then he is under 
an obligation to supply the goods in accordance with the 
order; but apart from that nobody is bound. There is also 
^ an intermediate contract that can be made, in which, although 
the parties are not bound to any specified quantity, yet they 
bind themselves to buy and to pay all for goods that are in 
fact needed by them. Of course, if there is a contract such 
as that, then there is a binding contract which will be broken 
if the purchasing body in fact do need some of the articles 
the subject of the tender, and do not take them from the 
tenderer.” 

* Revocation of offer: —An offer may be revoked by tha 
proposer before the communication of its acceptance is com- 
I plete (S* 5). It can even be revoked even during the time 
[ allowed for it* acceptance when there is no consideration k; 

i ... JL- 
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ike grant of such time. A offers to sell his house and give® 
B, three weeks’ time for his answer. A,, may withdraw his 
offer, even during these three weeks^ before the communion* 
poi oi its acceptance . Buy if ti gives A a certain amount 
{consideration) for allowing him the option to purchase the 
house within three weeks, A cannot be allowed to withdraw 
his offer within that period. Cartwright v. Hoogstrel (19X1), 
105 L/J\ 628 

(1) An offer nxay be revoked by the proposer before its 

acceptance is complete. (2) Revocation must be communi¬ 
cated and until that is done, the revocation of the offer is not 
complete. (3) Revocation is communicated when it iB brought 
to the knowledge of the offeree. (4) When a certain time is 
fixed within which an offer is to be accepted, the offer is 
revoked on the expiration of that time. But where no time 
is so prescribed* the offer becomes revoked by the expiry of 
,a reasonable time, when acceptance is not communicated with- 
|in that time (S. 6 (2) ). An offer w as made hy telegram bu t 
the promisee accented it by a letter. It was held that such 
an acceptance by letter of the offer made by telegram was 
not an acceptance made within a reasonable time. (Quener~ 
duaine v. Cole (1883), 32 W.R. 185; Bruner v. Moore , Q9043 
1 Ch. 305). (5) An offer is revoked if the acceptor fails to 

iulfil a condition precedent to acceptance (S. 6 (3) ). (6) It J 

i$ revoked by the death or insanity of the person by whom an | 
offer is made, provided the acceptor has knowledge of such ^ 
4#ath or insanity before his acceptance (S. 6 (4) ). Thus an 
offer is revoked by the communication of notice of revocation 
of offer, or by non-acceptance of the offer within the specified 
time, or within reasonable time, or by the non-fulfilment of 
the condition precedent of the acceptor, or by the death or 
insanity of the proposer. 

Under the English Law the death of either the proposer 
or the acceptor before acceptance renders the offer as a nullity 
and as such it becomes lapsed; it is not necessarv that this fact 
of death should be brought to the knowledge of the other J 
party. / 

Acceptance: —When the person to whom the proposal o d 
offer is made, signifies his $seent to it, the offer is said to hi 
accepted. A proposal when it is accepted becomes a prom#*} 
< 8 . 2 ( 6 )). 

Rules as to acceptance: —(1) It must be absolute and 
qualified but it need not be in any particular form. (S. 7) 

(2) An acceptance may be express or implied (S. 9). ~ 
it is made by words, spoken or written, it as said 
express, and when it is made otherwise than by words 
is, which can be proved by evidence of acts and circw * 
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it may be called implied. A tramway or omnibus company 
by running its cars offers by implication to carry passengers 
over the r6ute on payment of a certain hire. Tnere may be 
an implied acceptance of the offer when the acceptor performs 
the conditions of the offer ( e.gCarhU v. Carbolic Smoke 
Ball CoJ), or by the acceptance of the consideration for the 
reciprocal promise of the acceptor (S. 8). 

(3) An offer is accepted when the acceptance is made in 
the manner prescribed by the offeror. In the Carbolic Smoke 
Ball Case (1893), l Q.Ih 256. Bowen , LJ ., observed thus:~ 
“One cannot doubt that, as an ordinary rule of law an accept¬ 
ance of an offer made ought to be notified to the person who 
made the offer, in order that the two minds may come together* 
Unless this is so, the two minds may be apart, and there is 
not that consensus which is necessary according to the rules of 
English Law to make a contract. But there is this clear gloss 
to be made upon that doctrine, that as notification of accept¬ 
ance is required for the benefit of the person who makes the 
offer, the person who makes the offer may dispense with notice 
to himself if he thinks it desirable to do so; and I suppose 
there can be no doubt riiat whether a person in an offer mad# 
by him to another person expressly or impliedly intimates a 
particular mode of acceptance aB sufficient to make the 
bargain—binding, it is only necessary for the other person 
to whom such an offer is given to follow the indicated mod# 
of acceptance; and if the person making the offer exptfilaly 
or impliedly intimates in his offer that it will be sufficient to 
act on the proposal without communicating acceptance of it 
to himself, performance of the condition is the sufficient 
acceptance, without notification.” 

(4) The acceptance of an offer must correspond to the 
terms of the offer, and once an offer js refused, it is dead, 
and there can be no acceptance of it until it is renewed. 
Sometimes in answer to an offer the offeree wants certain 
informations regarding it, whereby new terms are introduced 
into it, and it then becomes a counter-offer by the offeree. 

An illustrative case of this class is affoided in the case of 
a person who purchases a ticket for travelling in a railway ot 
tramway. In such a case the tickets are issued subject to 
certain conditions; and it has been held that in such cases a 
traveller who accepts such a ticket is bound by its contents 
whether he reads the document or otherwise informs himself 
of its contents or not. (Watkins v, Rymill 118831, 10 Q.B.D. 
178; Fenton v. 5. 7?,y. Co ., 119311 2 K.B. 103). 

But so far as Railway Companies are concerned, they 
being common carriers, their liabilities are very much restrict 
$1 by definite enactments. (See law of carriers)- t ^ 
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(5) An acceptance must be expressed in some usual and 
reasonable manner , unless the proposal prescribes the manner 
in which it is to be accepted. If a proposal is not accepted 
in the manner laid down in the proposal, the proposer may 
insist that it must be accepted in that particular manner. 
(S* 7 (2) ). When the proposer wants an acceptance by wire 
it must be accepted by the same. For an acceptance in another 
form, or with a variation, can only be treated as a counter¬ 
offer and not a contract. 

When no time for accepting a proposal is mentioned, it 
must be accepted within a reasonable time . But when an offer 
prescribes a particular time for acceptance, it must be accept¬ 
ed within the period so prescribed. But the proposer may not 
wait for the lapse of that period. He may enter into a bind¬ 
ing contract with a third party by revoking the offer made 
to the first party, before it is accepted by him. 

Communication .of offer and acceptance:— ‘Communication 
of an offer or of its acceptance is made by an act by which 
it is intended to communicate the same, e.g by the posting 
of a letter (S. 3). The communication of an offer is complete 
when it comes to the knowledge of the person to whom it ia 
made, i.e by the receipt of the letter communicating the 
proposal. The communication of an acceptance becomes 
complete, as against the proposer, when it is put in course 
of transmission to him, so as to be out of the power of the 
acceptor, e.g. y when the letter of acceptance is posted by the 
promisee; and as against the acceptor, it is complete when it 
comes to the knowledge of the proposer, e.g when the letter 
of acceptance is received by the proposer (S. 4). But under 
the English Law a letter of acceptance properly posted com¬ 
pletes the contract, even though the letter may be miscarried 
through no fault on the part of the acceptor. (Household Fire 
Ins. Co. v. Grant (1879), 4 Ex. 1). 210). According to English 
law an acceptance is complete both against the proposer and 
the acceptor when it is made. But it must be noted that a 
revocation of an offer is not complete until it is actually 
received. 

Acceptance of offer bg post :—In Adam v. Lindsell 
(1818), 1 B. & Aid 081), Lindsell offered to sell wool to 
Adams by a letter, dated 2nd September 1817, stating *‘receiv¬ 
ing your answer in course of post”. This letter had reached 
Adam on the 5th, but it would have reached him much 
earlier if it had been properly addressed. Adam posted 
his letter of acceptance on the 5th which reached Lindsell 
on the 9th. But on the 8th Lindsell sold the goods 
to another. In this case upon a suit by Adam for breach 
of contract, the Court gave him relief on the 
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ground that an offer remains open for acceptance during 
the time prescribed by the offeror or a reasonable tiu?ie 
and that an acceptance by the offeree in the 
manner indicated by the offeror is sufficient. Even this is 
so when the letter of acceptance is lost in transmission. ( Home- 
hold Fire Insurance Company v. Grant } 118791 4 Ex. D. 216), 
There the offer to take shares in a company had been accepted 
by a letter which never reached the company, but it was held 
that there was a valid and binding contract to take the shares. 

One who has applied for shares is entitled to revoke his 
offer to purchase the shares and ask for the return of the money 
paid for that purpose before he is informed of the allotment 
of the shares to him. (birkar v. Parjoar Hosiery Mills , Ltd*, 
119331 Com. Cases 454). 

Revocation of acceptance: —A promisee may at any time 
after the acceptance of the offer, revoke Of withdraw his accept¬ 
ance, if his previous acceptance has not become complete, for 
example, B to whom the offer was made may revoke his accept¬ 
ance at any time before or at the moment when the letter com¬ 
municating his acceptance reaches A (the proposer) (S. 5). 

We have seen that under the English law an acceptance 
becomes complete from the date of the despatch of the letter 
of acceptance. And as such the contract being concluded by 
such acceptance, there cannot be, under the English law a re* 
vocation of the acceptance. 

Thus when an offer is accepted by the sending of a letter 
to the proposer, this acceptance may be revoked by sending 
u telegram or any other infoimation to the proposer before or 
at the time he receives the letter of acceptance. (S. 5 illustra¬ 
tion;. 

Communication of revocation : — Revocation of an offer or 
acceptance is complete so far as the person revoking it is con* 
cerned, when the notice (letter or telergam) is despatched, 
but so far as the person to whom it is sent is concerned, it is 
complete, only when it reaches him or comes to his knowledge 
(S. 4). 

In Byrne v. Van Tienhoven (1880), 5 C.P.D. 344, the 
defendant offered goods for sale to the plaintiff on Oct. 1st* 
On Oct, 11th the letter arrived and it was accepted by telegram 
at once. The defendant withdiew the offer on the 8th but this 
letter of withdrawal was leceived by the 20th. It was held that 
there was acceptance before the withdrawal. %< Tt has been urged 
that a state of mind not notified cannot be regarded in deal¬ 
ings between man and man, and that an uneommunicated 
revocation is, for nil practical purposes, and in point of luw* 
no revocation at all.” 
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B. PARTIES TO A CONTRACT 

Who are competent to contract ;—We have seen that ona 
of the essential elements of a valid contract is that the parties 
to it must be legally competent to contract (S. 10^. Any 
person is competent to contract who has attained majority, is 
of-sound mind, and is not otherwise disqualified (S. 11). 

Presumption as to capacity :—Every person, except those 
disqualified by law such as minor, is presumed to have the 
capacity to enter into a contract. Incapacity must be proved 
by the parts claiming the benefit under it. 

Capacity of parties: —As to the incapacity of a party for 
entering into any binding contract we may note the follow¬ 
ing:— 

(a) minority, 

( h) lunacy or drunkenness, 

(c) political or professional position, 

(a) corporate existence, and 
(e) an alien enemy. 

Who is a minor :—A minor is a person who has not com¬ 
pleted the*age of 18 years. But when a guardian of the person 
or property of such a person is appointed by anv Cunrt (other 
than a guardian appointed for the purpose of conducting a 
suit on his behalf), or when the Court of Wards assumes 
charge of his property, before he attains the age of 18 years, 
bis minority is extended till the completion of the 21st year 
of his age. This is the law which is applicable to every person 
domiciled in British India. When a person is domiciled out¬ 
side British India, his age of majority is to be determined by 
the law to which he is subject. 

{a) Contract by minors: —A minor is not competent to con¬ 
tract A contract by a minor is void. In the case of Mohari • 
Bibi v. Dharmadast 30 Cal. 539, Dharmadas brought a suit for 
cancelling a mortgage executed by him during his minority 
in favour of Brahmma Dutt. It was held by the Privy Council 
that the mortgage being executed by a minor was absolutely 
void. In this case the attorney for Brahmma Dutt knew at 
the time of the transaction that Dharmadas was a minor. It 
Wat also held that sections 64 and 65 of the Contract Act are 
inapplicable in a case like this, where there was not. and could 
not nave been any contract at all. Contract by minors are 
void whether the person contracting with him is aware of his 
minority or not. 

Prom this it follows that such a contract being Toid it 
cannot he ratified by the minor after attaining majority. 
{Bmdeshri v. Chmdika, 49 All. 137). * * 
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But though a contract by which a minor is charged with 
' obligations or is under any liability, is not enforceable against 
him, yet he may be a transferee of property, for example J when 
a mortgage or sale is executed' in favour of_ a minor who has 
advanced t he whole o f the considerati on money? iFis enforce¬ 
able by EinTiF ITHdes not inv<^v<H^ of mutual 

obligation against Elm. ~In suchTa case there is"hoF5Tmer$ 
contract but a Transfer of property to the minor. (Raghava* 
chanar v. Srinivasa, 40 Mad. 308 (F.B.)). 

A contract entered into by fraudulent representation made 
by the minor, is not absolutely void, and as such, he can 6e 
called upon to restitute the benefit derived by him if he wants 
to avoid the contract. iJagarnath v. Lalta Prasad , 31 All. 21 h 
But no personal lidbility attaches to the minor under such 
circumstances. 

A minor is bound by a contract validly entered into on his 
behalf by a duly authorised guardian. * 

Supply of necessaries to a minor :—When ft nnuor is sup¬ 
plied with necessaries by a person with the expectation of being 
paid trerefor, he is entitled to be reimbursed from the pro¬ 
perty of the minor (»S. 68). 'ihe necessanes so supplied must 
be those which are suited to the minor’s condition in life, as 
for example, food, clothing, lodging, education, medical relief, 
and the like. 

No liability :—Section Go lays down an obligation for re¬ 
fund of benefit or payment of compensation, only when an 
agreement is discovered to be void, or where a contract be¬ 
comes void (S, 2 0). So when a contract is ah initio void 
there cannot be any obligation on the part of the minor to 
refund or pay compensation. ' 

Minor as partner : —A minor cannot be a partner in a firm 
but he may be admitted to the benefits of partnership. He 
cannot be made personally liable for the debts of the firm but 
his share 1 is liable for the acts of the firm. Upon attaining 
majority he has the option either to become a partner or to 
repudiate his right as a partner. (See Partnership Act, Sec. 
30 for detail). 

Minority under English low: —According to English law 
a minor or infant is one who is under 21 years of age. Con¬ 
tracts by minors are voidable. But contracts for infants* 
benefit, e.g ., contract for necessaries, for education, medical 
attendance, etc., are valid according to common law of 
England. * 

(h) ft) Person of Unsound Mind : —A person of sound mind 
is competent to contract, that is, when he is capable of undtajs 
standing the contract, and of forming a rational judgment 
to its ^ct upon his interests (S. 12). Therefore, a person 
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unsound mind is incompetent to contract and as such, his con¬ 
tract is void. But a person who is usually of unsound mind 
may make a contract during a lucid interval , that is, when 
between two periods of unsoundness he regains his sound¬ 
ness of mind. Again a person of sound mind in incompetent 
to contract when on any certain occasion he becomes unsound* 
For example, a sane man, who is delirious from fever, or who 
is so drunk that he cannot understand the terms of a contract, 
or form a rational judgment as to its effect on his interests, 
cannot contract whilst such delirium or drunkenness lasts. 

Presumption and burden of proof :—Every person is pre¬ 
sumed to be of sound mind, and the other contracting party to 
a contract with a person of unsound mind cannot plead that he 
did not know that the party with whom he contracted was of 
unsound mind. But the party pleading unsoundness of mind 
must establish that he was so at the time of the contract. 

(b) (ii) Idiot tnd Drunken Persons:—A contract by such 
persons during idiocy or drunkenness is void, if at the time of 
the contract, they were incapable of understanding it and of 
forming a rational judgment as to its efieet upon their inteiests. 

(c) Political or Professional Incapacity:—Foreign states, 
sovereigns, their ambassadors and ofiieials can enter into con¬ 
tracts, but such contracts cannot be enforced unless they con¬ 
sent, (Mig/iell v. Sultan of Johore (1894), 1 Q.B. 149). But 
such privilege does not import immunity from legal liability 
but only exemption Iroin local jurisdiction. (Dickinson v. Dd 
Solar , C19303 1 Iv.B. 376). A barrister cannot sue for his fees 
on the basis of any contract between him and his client, in 
respect of services rendered ,in his professional capacities to 
his client. ( Kennedy v. Brown , [18631 13 C.B.N.S. 677). But 
a solicitor having paid a counsel's fee is entitled to recover it 
from the client. (. Medlicott v. Emery (1933), 149 L.T. 303). 

Married Woman :—A married woman can have‘separate 
property of her own, and can enter into any contract with 
regard to the same or for services. 

(d) Corporation:—An incorporated body is regarded as an 
artificial peison. It is the creature of law. It has perpetual 
succession and a common* seal. Being an artificial person it 
can only enter into a contract through its agent, whether he 
be a manager, secretary, or director, etc. 

When a corporation is cicated by a statute, its capacity to 
contract is also regulated thereby. For example, in India, the 
Indian Companies Act governs the formation of joint stock 
companies. The Memorandum of Association of a Company 
which is duly registered under the Act contains statements as 
to the objects of the company. A contract made for purposes 
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which ari not found within the object clan®® of the Memo¬ 
randum is ultra vires and void. A contract which is within 
the scope of the object clause is valid and binding on the 
company, and the remedy of the other party is against the 
assets of the company itself and not against the individual 
members composing the same. 

In order to bind the company for contracts entered into 
by its agent on its behalf, he must clearly indicate in the deed 
that he is acting only as the agent of the company, by subs¬ 
cribing in the following maimer—“for or on behalf of the 
Company, Ltd.” Such contracts must be under the common 
seal of the Company. 

(e) Mien :—A person who is not a British subject is called 
an alien. Any contract entered into by an alien with a British 
subject is valid, but the operation of such-a contract is sus¬ 
pended during the outbreak of war with the two countries of 
which each of them is a subject. An alien enemy is incapable 
of entering into a contract or to enforce it* (Rodriguez v. 
Spiyer Bros., C19191 A.C. 59). 

C. CONSENT 

Consent:—The reality or genuineness of consent is an 
important element in the formation of a contract. And a con¬ 
tract may be vitiated for want of consent due to mistake, mis¬ 
representation, fraud, or undue influence. 

Two or more persons are said to consent when they agree 
upon the same thing in the same sense (S. 13). A agreed to 
buy cotton arriving by the ship *‘Peerless’ 1 , from Bombay. 
There were two ships of that name both sailing from that 
place and A understood one ship which arrived in October 
whereas B understood the other which arrived in December. 
It was held that there was no contract at all, as there was no 
agreement between the parties upon the same thing in the 
same semse. (Raffles v- W ichelhaus (1864), 2 H. & C. 906). 

. There cannot be a contract or agreement wheu there is no 
consent. But in a valid and binding contract the consent must 
be free. When there is no free consent the contract becomes 
voidable (Ss. 19, 19A). 

Free Consent:—Consent is said to be free when it is not 
caused by any of the following (S. 13)—(1) Coercion (S. 15), 
or (2) Undue influence (S. 16), or (3) Fraud (S. 17), or (4) 
Misrepresentation (S. 18), or (5) Mistake (Ss. 20, 21, 22). 

'‘Whenever from natural weakness of intellect or from fear 
—whether reasonably entertained or not—either party is in a 
state of mental incompetence to resist pressure improperly 
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brought to bear, there is no more consent than in the case of 
a person of stronger intellect and more robust courage yielding 
to a more serious danger.” Scott v. Sebright (1886), 12 P.D* 
1 (24). 

(1) Coercion:—When a party with the intention of com¬ 
pelling the other party to enter into a contract, does any of 
the following, he is said to have used coercion:—(a) com¬ 
mission or threat to commit an act forbidden by the Indian 
Penal Code; (5) unlawfully detaining any property to the pre¬ 
judice of any person; (c) threatening to detain any property 
m the same manner (S. 15). It includes both physical com¬ 
pulsion and fear. When a consent to an adoption was procur¬ 
ed by obstructing the lemoval of a corpse, it was held that it 
amounted to a coercion. But any lawful threat or detention 
will not amount to a coercion, e.g ., a lawful threat by a cre¬ 
ditor against the debtor for procuring his arrest by lawful 
means. (Clarke v, Turnbull } 54 Am. Rep. 157). 

This definition of coercion conveys a meaning wider than 
what is known as *duress 9 under English law. Duress consists 
in actual or threatened violence to, or unlawful imprisonment 
of, the contracting party or his wife, parent or,child, inflicted 
or threatened by the other party to the contract or by someone 
else acting with his knowledge and for his advantage. It must 
affect the promisor and must be personal. It refers to actual 
injury or threatened injury to person, whereas coercion in¬ 
cludes such injury to person and detention of property. And 
duress is committed when that injury is done to the contract¬ 
ing party or his wife, parent or child, whereas coercion refers 
to the injury of any person whatever. Contract vitiated by 
coercion becomes voidable at the option of the party whose 
consent was procured by such coercion. # 

(2) Undue influence: —When one of the parties to an agree¬ 
ment is in a position to dominate the will ot the other and 
obtains an unfair advantage by virtue of that position, he is 
said to have obtained the agreement by undue influence (S. 
16). Domination over the will of another is inferred where, 
one party holds a real or apparent authority over the other, 
or stands in a fiduciary relation to the other, or when the 
mental capacity of the other party is affected by age, illness 
or mental or bodily distress. The party whdse consent is 
obtained by undue influence may have the contract set aside 
<S. 19 A). 

Effect of undue influence : —An agreement caused by un¬ 
due influence is voidable at the option of the party whose 
consent had been so procured. The Court in such cases may 
set it aside absolutely or upon terms regarding the refund or 
return of the benefit obtained thereunder. 1 
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Coercion and undue influence compared ; —In coercion, tile 
influence exercised by one party over another is due to physi¬ 
cal force or threat of force, whereas in the case of undue 
influence it is the moral pressure by which the consent is 
obtained. In case of undue influence there must be certain 
relationship between the parties whether fiduciary or confiden¬ 
tial, prior to the transaction in question. 

Domination :—It may be illustrated by consideration of 
the following relationships:— (a) doctor and patient. If A, 
the doctor attending a man enfeebled by disease or age induces 
him to pay him an unreasonable sum for his professional ser¬ 
vices, he may be said to have employed undue influence* 
Similarly, ( b) money-lender and debtor; (c) parent and child; 
(d) solicitor and client; (e) landlord and tenant; (/) guardian’ 
and ward; and (g) man and his spiritual adviser. 

Unfair advantage :—In order to constitute undue influence, 
the transaction must be shown to be unconscionable or unfair. 
Gross inadequacy of consideration may lead to an inference of 
unfair advantage, 

U neons cion able bargain: —A transaction is said to be un¬ 
conscionable when an ‘‘advantage has been taken of the weak¬ 
ness or necessity of a person, who has acted without adequate 
protection, ** (O’ltorke v, Bolingbroke (1877), 2 A.C. 814); e-g ., 
transactions entered into with Pardanashin ladies or un¬ 
educated ignorant persons who have no independent advice 
regarding the transaction. 

The Court may presume the transaction to be unconscion¬ 
able from the following circumstances : — (a) ignorance of the 
borrower as to the real nature of the transaction; (6) a higher 
rate of interest; ( c) incapacity of the borrower to understand 
the nature of the real transaction and ( d) absence of indepen¬ 
dent advice. (Lala Bala Mah v. A had Shah , 21 Bom, L.R. 558 
(PC.)). 

Pardanashin woman : —She is one who lives in complete 
seclusion, that is, who does not appear before strangers. 

In dealing with a Pardanashin lady it is the duty of the 
party who derives a benefit out of a contract with her, to be 
very cautious in his dealings with her, for he will have to 
show when the transaction is questioned, that the document 
was explained to her, that she understood its contents, and 
that she had free and independent advice regarding the trans¬ 
action, which must also be fair and equitable. (Shambati 
Koeri v. Jago Bibi , 29 Cal. 749 (P.C.) 

Transactions with a bliudman or with an ignorant and 
uneducated man, stand on the same footing. 

Burden of proof regarding undue influence : -—In an agree* 
ment wherein it appears that one party was in a position %e 
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dominate the will of the other and it was unconscionable, the 
burden of proving that the contract was not induced by undue 
influence is on the party who was in a position to dominate 
the will of the other and who seeks to obtain the benefit of 
the contract. (S. 10 (3) ). In ordinary cases each party to a 
bargain must take care of his own interest, and it will not be 
presumed that undue advantage or contrivance has been re¬ 
sorted to on either side. 

But when there is no such relationship the burden of proof 
is on the person who alleges that the agreement was entered 
into owing to the exercise of undue influence by the other 
party. 

Removal of influence :—Subsequent acquiescence or ratifi¬ 
cation of a contract entered into by one of the parties under 
Undue influence or duress, the undue influence or duress having 
been completely removed absolutely treeing him from that 
influence will render the contract good and binding. (Allcard 
v* Skinner (1887), 3G Ch. D. 145). ' 

(3) Fraud:— Fiaud means a false representation of fact 
by actual false suggestion, or active concealment of some 
fact, with the object of deceiving another person, oi Cor 
making him enter into a contract. It also includes a false 
promise, or any act or omission which any law declares to 
be fraudulent (S. 17). When a party is induced by means 
pf fraud to enter into a contract with another, the former 
may rescind it or ho may claim performance on the footing 
that the jepresentation had been true (S. 19). 

Essential elements in fraud : —In order to constitute fraud 
there must be the following elements present in a transac¬ 
tion : — 

(a) A false representation of a material fact. A mere 

expression of opinion or a declaration of inten¬ 
tion is therefore no fraud. 

(b) The representation must be made by a peison who 

knows it to be false, or who docs not believe it 
to be true, who makes it wrecklessly without 
caring whether it be true or false. {Derry v. 
Peek (1889), 14 App. Cases 337). But omission 
of certain informations about the affairs of a 
company in a prospectus may be fraudulent if 
the prospectus as a whole gives false impres¬ 
sion of the company*^ position. {Res v. 
Kyhant, [19321 1 K.B. 442). 

(*?) The representation must be intended by the maker 
to be acted upon by the party misled by such 
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misrepresentation. “A mere Halted falsehood is 
not enough to give a right of action. M (Lang- 
ridge v. Levy (1838), 2 M. & W. 519). 

(d) The representation thus made/must actually deceive. 

(Smith v* Chadvivk (1882), 20 Ch. 27). 

(e) Damage mubt have been suffered, otherwise no 

action can lie. (Derry v. Peek (1889), 14 App 
Cases 337). 

(a) Fraud by suggestion :—When a party to a contract 
makes some suggestion which he believes to be false, he is 
said to have induced the other party by means of fraud (S. 
17 (1) ). Tor example, a false representation by an auc¬ 
tioneer regarding the property to be sold. (Kola Meah v 
Parperink , 8f> Cal. 323 (F.C*) ). There will be no fraud if 
the party who makes a representation, honestly believes that 
what he presents is true. A tramway company was autho¬ 
rised to move iri carriage by animal power, and with the 
consent of the Board of Trade, by steam power. But the 
directors issued a prospertus containing a statement that the 
company had the right to us( steam power instead of horses. 
The plaintiff took certain shares on the faith of this state¬ 
ment. The Board of Trade jefused to consent to the use of 
steam power, and the company was wound up. Tinder these* 
mrcumstanccB it was held tlmt the directors were not liable 
as the statement as to steam power had been made by them 
in the hones! belie! that it was true. (Derry v. Peek). It 
was laid down that fraud is established when it is shown 
that a false representation has been made knowingly or with¬ 
out belief in its truth, or recklessly without earing whether 
it be true or false. A false statement carelessly made and 
without reasonable ground for believing l# t to be true may 
be evidence of fraud, but it does not necessarily amount to 
fraud, for such a statement, if made in the honest belief that 
it is true, is not fraudulent. 

(h) Fraud by active concealment :—Where one conceals 
some material facts which he is under an obligation to dis¬ 
close and which are material to the contract, he is guilty of 
fraud (*8. 17 (2) ). If a seller informs the buyer of his 
property that it is free from encumbrance, and thereby 
induces him to buy it, wdien in fact, the property is subject 
to a previous mortgage, it amounts to fraud. But there will 
be no fraud if the party is not under any obligation by 
virtue of any law or usage, to disclose the fact in question. 
For example, A sells by auction a horse which he knows to 
be unsound, but says nothing about the horse's unsoundnesa* 
This is not a fraud on the part of A. 
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^"Caveat Bmptor :—It means u buyer beware”, “let the 
buyer be on his guard.” The buyer must make express stipu¬ 
lations or take his chance* In a contract the parties are on 
equal footing, so they must judge for themselves the benefit 
they are deriving from it. The purchaser of a thing cannot 
complain of the silence of the other party regarding facts 
material to the contract unless he can establish that the 
Other party was under an obligation to disclose them. It is 
the *duty of the buyer to make himself acquainted with the 
defects, in any, of the goods he is purchasing, and if he does 
not do that he has no remedy against the seller, except in 
the case of misrepresentation or fraud. 

Duty to disclose: —The duty to disclose certain facts with 
regard to a transaction may be enjoined by a statute or by 
usage. There are certain warranties and conditions implied 
under certain law. For example, sections 55 and 108 of the 
Transfer of Property Act lay down the facts which a seller 
arid buyer, and the lessor and the lessee, are bound to dis¬ 
close. A duty to disclose may also be inferred according to 
circumstances, when the relationship between the parties so 
Require it, as for example, between a guardian and ward, 
solicitor and client, agent and principal, etc. 

Uberrimae fidei :—These are contracts in which the 
utmost good faith is demanded. This is a technical name for 
certain kinds of contracts wherein one of the parties is pre¬ 
sumed to have some knowledge which is not accessible to 
the other party, and as such, the former is bound to disclose 
everything within his special knowledge which is likely to 
influence the judgment of the other party. The following 
classes of contracts come under this particular type; (a) 
family settlements and compromises of disputes, (h) contracts 
between persons standing in fiduciary relationship to each 
other, e,g., between partners, solicitors and clients, directors 
or promoters, suretvslnp contracts, etc., ( c ) contracts of 
Insurance, sueli as Life Assurance or Fire and Marine 
Insurances. 

Contracts of Insurance : — The reason for the necessity of 
full disclosure in an insurance is that ‘‘one of the parties is 
presumed to have means of knowledge which are not accessible 
to the other, and is then bound to tell him everything which 
may be supposed to affect his judgment,” It is the duty of 
the assured to disclose all facts which are material to the 
risk undertaken by the Insurance Company, e.g., particulars 
as to age, health, relationship, etc. If the material facts ore 
not the policy becomes void. The company may 

contract if it. is found that there was a conceal- 
Au&t L: ^ * 
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menf ol a material fact in a proposal for life insurance. 
{London Assurance v. Mansel (1879), 11 Ch. I). 363). 

( c ) Fraud by stlence : —A mere silence as to facts likely 
to affect the willingness of the other party does not amount 
to fraud, unless it can be said that under the particular 
circumstances of the case, it was the duty of the person 
keeping silent to speak, or unless his silence, in itself, was 
equivalent to speech. (S. 17 Erpl. and S. 19 Exception). 

The duty "to disclose material facts may be inferred from 
the particular relationship between the parties, e,g., any 
fiduciary relation, i.e.> father and son, guardian and ward, 
etc. In such a case, the silence, even in the absence of any 
intention to deceive may amount to undue influence. Similarly 
under Section 55 of Transfer of Property Act, it is the duty 
of tie seller to. disclose to the buyer any material defect in 
the property or m the sellei’s title thereto, in the absence of 
any special contract to the contrary. In Uberrimae fidei 
contracts there is also the dutj’ to disclose certain facts, and 
in such cases it will amount to misrepresentation even in the 
absern e of any intention to deceive. 

Silence is equivalent to speech under particular circum¬ 
stances of a case, for example, B says to A 4 'if you do not 
deny it, I shall assume that the horse is sound.’* A says 
nothing. Here A’s silence is equivalent to speech. 

(d) t'abc 'promise :—When a promise is made without 
any intention of performing it, with the object of inducing 
the other party to enter into a contract or for deceiving 
another puny, it amounts to fraud. (S. 17 (3) ). To secure 
u loan ot looney by promising to repay it, without any in- 
tenth,n of repaying it, is fraudulent. 

(c) An i act or omission declared fraudulent :—Section 
53 of Transfer of Property Act declares fraudulent any 
transfer oi immovable property made with intent to defraud 
other transferees, co-owners, or creditors, etc. Similarly 
sections 55 and 56 of the Presidency-Towns Insolvency Act 
Or Ss. 53 and 54 of Provincial Insolvency Act) declare certain 
transfers made by an adjudged insolvent, as fraudulent. 

Efftit of fraud :—The party whose consent to agreement 
is caused by fraud hag the right to avoid the contract and 
t*l<m,» compensation for any damage suffered by him. But he 
will be liable to refund any benefit derived from it, or h^ 
may insist that the contract shall be performed and that he 
shall i>e pui in the position in which he would have been if 
the representations made had been true. (S. 19). 

His right will be lost if he accepts any benefit out of the 
contract after the discovery of the fraud. Sis right to 
rescind may also bo lost if it becomes impossible to pbtofc 
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the parties in which they were before the formation of the 
contract, c.g when a third party acquires bona fide any 
right in the property which was the subject matter of a pre¬ 
vious fraudulent contract. 

(4) Misrepresentation:— It is a misrepresentation to make 
a positive statement in i reckless manner which turns out to 
be false. There must be a misstatement with reference to a 
certain fact, made to induce the party to act, without any 
intention to deceive, and it must have actually induced him 
to act as such: (Re# v. Kylsant , 119321 1 K.B. 442), 

Modes of misrepresentation: 

{(7) Misrepresentation by positive statement :—There may 
be misrepresentation even when «i person makes a positive 
assertion regarding a fact which he believes to be true, but 
which is actually not true, when the assertion ib not warrant¬ 
ed by the information of the person making it. (S. 18 (1) ). 

When there is honest belief and reasonable grounds for 
such belief in the truth of the statement, there is no fraud 
or misrepresentation, and in such a case it may be one of 
mutual mistake. If there is no honest belief in the truth 
of the statement it becomes a case of fraud. * ‘There musi. 
in my opinion, be some active misstatement of fart, or at 
all events, such a partial and fragmentary statement of fact, 
as that the withholding of that which is not stated makes 
that which is stated absolutely false /’ Per Lord Cairnes in 
Peek v. Gurney (1873), L.H. 6 ILL 377 (403). 

(6) Misrepresentation by breach of duty: — 'W hen m 
advantage over the other is gained by any breach of duty, 
without any intention to deceive, and thereby mislead him, 
it is misrepresentation. (S. 18 (2) ). 

(r) Causing midtake by innocent misrepresentation: —A. 
statement made innocently and without any intention to 
defraud may be misrepresentation, when such a statement 
leads the other party to commit a mistake as to the subject, 
mattei of the agreement. (S. 18 (3) ). 

In connection with misrepresentation as an element in 
avoiding a contract one must bear in mind a distinction 
regarding the statements which are terms in the contract 
and which are mere statements of facts anterior to the 
contract. 

“Properly speaking, a representation is a statement or 
afsei*tion made by one party to the other, before or at the 
time of the contract, of some matter or consideration relating 
to it. Though it is sometimes contained in the written 
instrument, it is not an integral part of the contract and, 
consequently, the contract is not broken, though the repre* 
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sen tat ion proves to be untrue; nor (with thje exception of the 
ea»* of policies of insurance, at all events marine policies, 
t'tand on a i>eculiar anomalous footing) is such mi* 
truth any cause of action, nor has it any efficacy whatever, 
unless the representation was made fraudulently, either by 
reason or its being made with a knowledge of its untruth, 
or by a reason of its being made dishonestly, with a reckless 
ignorance whether it was true or untrue. Though represen¬ 
tations are not usually contained in the written instrument 
of contract, t >et they sometimes are. But it is plain that 
Their insertion therein cannot alter their nature. „ A question 
however may arise whether a descriptive statement in the 
written instrument is a mere representation, or whether it is 
a substantive part of the contract. This is a question Of 
construction which the Court and not the Jury must deter¬ 
mine. If the Court should come to the conclusion that such 
a statement by one party was intended to be a substantive 
part of his contract and not a mere representation, the often- 
discussed question may, of course, be raised, whether this 
part of the contract is a condition precedent, or only an 
independent agreement, a breach of which will not justify 
t repudiation of the contract, but will only be a cause for a 
compensation in damage.”—Per Williams, J. in Behn v. 

me ss a802), 8 B. & S. 701. In this case the agreement 
was that Behn’b ship ‘now in the port of Amsterdam' should 
go to Newport for loading cargoes for carrying them to 
Hongkong. At the time of the contract the ship was not in 
the port of Amsterdam. So when the ship reached Newport 
at a subsequent date Burn ess repudiated the contract. The 
Court held that ire condition regarding the existence of the 
ship at Amsterdam at the date of the contract was a condi¬ 
tion. So the breach of that condition entitled Burners to 
repudiate the contract. 

Even when there is a material rejjresentation which is 
not fraudulent, the party induced by it may avoid the con¬ 
tract and may ask for having it set aside. This may also be 
a ground against any action for specific performance. In 
Derry v. Peek (1889), 14 App. Cas. 337, the directors of a 
Tramway Company issued a prospectus stating that they had 
a right to use steam-power. But in reality they merely 
applied to the Board of Trade for a license for the use of 
Steampower for their Tramways, which was ultimately refused 
by the Board. Thereupon a suit was brought against the 
directors of the company by a shareholder who was induced 
to take shares on the representation made in the prospectus. 
It was held that the directors were not liable for making the 
statement in the prospectus as they did not act dishonestly* 

8 
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Remedies in fraud or misrepresentation : —In fraud there 
is the intention to deceive the other party, whereas in mis¬ 
representation the intention to deceive is absent. ^In mis¬ 
representation the affected party may only ask for the avoid¬ 
ance of the contract, but in case of fraud he may bring an 
action for damages or claim to rescind the contract with or 
without claiming damages, or resist an action to enforce it 
and claim a declaration that it is void. A suit upon mis¬ 
representation may he met by the plea that the plaintiff had 
the means of discovering the truth, whereas such a plea, in 
case of fraud, is not available to a defendant. A misrepre- 
sentation makes the contract voidable as in the case of 
fraud. But in case of misrepresentation there is no right to 
bring an action ex delicto for deceit. 

( 5 ) Mistake:—A mistake ‘'negatives the idea of consent 
and so prevents the formation of a contract.” It will render 
I an agreement void, when it relates to a matter of fact essen¬ 
tial to the agreement, and when both the parties are under 
that mistake. (S. 20). Mere mistake as to judgment, or a 
mistaken belief, or mistake as to expectation, will not be % 
ground for avoiding a contract; nor a mistake as to anv 
collateral circumstances, or mistake as regards any un¬ 
important particular of any agreement, will render a contract 
inoperative. 

- It occurs when the parties do not mean the same thing, 
or while meaning the same thing they may form untrue con¬ 
clusion as to the subject matter. In such a case it prevents 
the formation of a contract for want of mutuality. Where 
there was a contract for the sale of goods which had perished 
without the knowledge of the other party, it was held that 
there was no valid contract. {Barrow etc., Ltd . v. Phillips 
Co ., Ltd., C19291 1 K.B. 574). 

(1) So a mistake as to the existence of the subject matter 
of the agreement prevents the formation of a contract. 

"The difficulty in every case is to determine whether the 
mistake or misrepresentation is as to the substance of the 
whole consideration, going, as it were, to the root of the 
matter, or only to some point, even though a material point, 
an error as to which does not affect the substance of the 
whole consideration—per Blackburn, J., in Kennedy v. 
Panama Steam Co., (1867), L.R. 2 Q.B. 580, 588. 

(2) But a contract is not vitiated where there is a mistake 
regarding the quality of the thing in the mind of one of the 
parties. (Smith v. Hughes (1871), 6 Q.B. 597). In this case 
the buyer believed the oats to be old oats, whereas, the seller 
simply offered his oats by exhibiting samples and said nothing 
abpui their quality. Under these circumstances, it was held 
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that there was a valid contract. But where both the parties 
act under a misrepresentation regarding the existence of a 
thing, the contract may be avoided. (Bell v. Lever J9m., 

Wm* AC, 161). 

(3) A contract may be vitiated by a mistake as to the 
identity of the person with whom it was made. (Cundy v 
LinAsai (1879), 3 App. Cas. 459). In this case the party 
who was misled believed himself to be contracting with a 
known and existing firm. So there was never in fact the 
other contracting party at all though he erroneously 
believed that there was such a person. Here the seller 
thought that he was dealing with ‘Blenkiron & Co. of 
Cheapside’, whereas the order was given by ‘Blenkam of 
Cheapside’, the mistake arising from the way in which he 
signed the order whereby the signature appeared to be like 
that of ‘Blenkiron & Co. of Cheapside’. This principle 
applies only when the identity of the other party is very 
material to the formation of the contract. 

(4) As to the mistake regarding the identity of the subject 
matter , we have the leading case of Raffles v. Wichelhau* 
(18fi4), 2 H.L.O. 906). In that case thue was an agreement 
to buy a cargo of cotton to arrive ‘ex Peerless from Bombay’. 
But there were two ships called Peerless. Wiciielhaus meant 
the Peerless which arrived in October, while Raffles meant 
the Peerless which arrived in December. In this case it was 
held that there was no valid contract. 

(5) A contract may also be vitiated by mistake by one 
party as-to the terms of the offer . Before entering into a* 
contract one must see that the terms of the contract are 
definitely fixed. In Scriven v. Hindley, C19131 3 K.B. 564, 
a contract for sale was avoided when the auctioneer intended 
to sell tow while the bidder intended to bid for hemp. 

( 6 ) A mistake as to the nature of the document to he 

executed may render the agreement void. In Carlisle Banking 
Co. v. Bragg , L19113 1 K.B. 489, Bragg was asked to sign a 
document by one Rigg and was told that it referred to some 
insurance matter about which he had already done business 
He signed without reading it. The document turned out to 
be a guarantee of Rigg’s account with a bank. It was held 
that Brigg was not liable on the guarantee. The principle 
of non est factum applies as it is not his deed at all. But it 
applies only when a party is induced by his mistake to 
execute a written document of a character entirely different 
from what he intends to sign. It does not apply where a 
party is mistaken merely as regards the contents of the do«U* 
ment and not the essential nature of the contract. Howatson 
v. Webb , 119083 1 Oh. 1. . 
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(7) Mistake of law :—Mistake as to a law in force in 
British India cannot be a ground for avoiding a contract, but 
a mistake as to a law not in force in British India will have 
the same effect as a mistake of fact, i,e., it may be a ground 
for avoiding a contract. (S. 21). After the establishment of 
Pederation of India S. 21 applies also to Central Acts made 
for a federated state as it applies to laws in force in British 
India. "That as every man is presumed to know the law 
and to act upon his rights which it oonfers, when he knows 
the facts, it is culpable negligence in him to do an act or 
make a contract and tnen set up his ignorance as a defence 
But no person can be presumed to be acquainted with all 
matters of fact nor is it possible bv any degree of diligence 
to acquire that knowledge, and therefore, an ignorance of 
facts does not import culpable ignorance"—Story. 

It is said ignorance of law is no excuse (ignorantta juris 
non excuswb). But it has been held that law here refei> to 
the ordinary law of a country and does not denote any private 
right of any individual. * The existence of a private right of 
ownership is a matter of fact and not of law. (Cooper v. 
Phehbs, L.B. 2 H.L. 149). Money was advanced for taking 
a lease of mineral rights which were believed to be possessed 
by the lessor until the existence of such rights was negatived 
by a Privy Council decision. It was held that the ignorance 
of the existence of the mineral rights was an ignorance of lack 
and as such the money advanced for such lease was recover¬ 
able. (Ramchandra v. Goneshi Chandra , 21 C.W.N. 404). 

(8) An agreement is void where both parties are under 
mistake as to a matter of fact essential to the agreement. But 
an erroneous opinion as to the value of the subject matter of 
the agreement cannot be treated as a mistake as to a matter 
of fact. (S. 20). 

Remedies against mistake:—A party who has entered 
into a contract void on the ground of mistake may, either 
repudiate it, or successfully defend any action brought against 
him; and he may recover any money paid under the contract. 
He may also bring an action for setting aside the contract. 

Remedy in case of coercion, fraud, misrepresentation and 
uxujhe influence:—When consent to an agreement is vitiated 
by practising any of the above, the party whose consent was 
so caused may avoid the contract; that is to say he may 
bring a suit for having the contract declared void or he may 
successfully defend any action brought on the basis of the 
contract. Again when consent is caused by fraud, ar*mis* 
representation, he may insist upon the performance of the 
contract, and claim that he should be placed in the position 
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in wnirh he would have b$en placed, if the representation had 
been true. But if in case of misrepresentation the party whose 
consent was so obtained, had the means of discovering: the 
truth of the matter with ordinary diligence, the contract is 
voidable. ($. 19). The party wronged may also sue for 
damages. 

Remedy may be barred: —The right to avoid the contract 

may be lost by waiver , acquiescence or laches or when the 
interest of a, third party is going to be prejudiced . 

(a) Waiver: —If after the discovery of the fraud, etc., 
the defrauded party insists on the performance of the contract, 
or performs his part of the contract, or accepts any benefit 
under it, or has done anything showing his intention to regard 
the contract as binding, his right to avoid the contract is said 
to have been waived. 

(h) Acquiescence :—The right to avoid a contract may 
also he lost by the acquiescence of the aggrieved party. 

(c) Laches: —The acquisition of some right in the subject 
matter of the contract by innocent third parties, due to delay 
in claiming avoidance by the party entitled to avoid, results 
in the loss of such right. 

OBJECT OF CONTRACT 

We have seen that an agreement is not a contract, i.e u 
it is not enforceable, when its consideration is unlawful. In 
a valid contract the object too for which it is entered must be 
lawful. (S. 19;. The object of a contract is to be distin- 
plashed from the consideration for it. The term ‘object’ means 
the motive, purpose or design for which it is entered into. 
The consideration for a contract may be lawful while its object 
at the same time may be unlawful. But in either case, 
whether the object is unlawful or the consideration is unlaw¬ 
ful, the agreement is void. 

There is a difference between an illegal and a void contract 
so far as collateral transactions are concerned, but as between 
the paities, the contract is not enforceable in either case. 

The object of an agreement is unlawful when it falls within 
any of the following classes (S. 23): — 

(1) Forbidden by law or defeating provisions of law—When 
the object of an agreement is in contravention of any statute, 
or opposed to the provisions and intent of any Act, it becomes 
illegal. When the promise of a contract is prohibited by law 
or the consideration for the promise is prohibited by law, the 
contract is illegal. For example the promise to pay rent en¬ 
hanced by more than two annas in the rupee under the Bengal 
Tenancy Act is illegal, for section 29 lays down that no rent 
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can be enhanced by more than two annas in the rupee. 
( Kristadhm* v. Brojo Gobinda , 24 Cal. 895). 

A statute may impose penalty on the parties to a contract, 
without declaring it to be either illegal or void. A contract 
tending to defeat the provisions of the Excise Act will be 
illegal. (43 Mad. 141, Gorapathi v. Kuvella). 

Void agreements:— (a) An agreement in restraint of 
marriage of an adult person is void. (S. 26). Although a 
person is not bound by law to marry, any interference or res¬ 
triction on the free exercise of choice in marriage is illegal, 
such as an agreement not to marry at all, etc. This section 
however does not prevent any such agreement in restraint of 
a minor's marriage. But the Child Marriage Restraint Act of 
1929 now expressly prohibits the marriage of a boy under 18 
and a girl under 14. 

English law :—According to the English law an agree¬ 
ment embodying a general and wholesale restraint of marriage, 
e.g., a promise not to marry at all is illegal; but a particular 
restraint, i.e., a promise not to marry a particular individual 
may be valid. Whereas under the Indian law every such 
agreement in restraint of marriage of any person other than 
a minor is void, it being opposed to public policy. 

(b) Agreement in restraint of legal proceedings :—An 
agreement tending to pervert the course of justice, owing to 
illegality of its object, is void. But an agreement to refer to 
arbitration a present or a future dispute is perfectly legal. 

(S. 28.) 

A clause in an insurance policy that if a claim is rejected 
and a suit is not brought within 3 months after such rejection, 
all benefits under the policy should be forfeited, has been held 
to be valid. (Barada Spinning v. Satyanarain , 38 Bom. 344). 
It is held that such a clause refers to a loss of right w-hile S. 28 
provides against loss of remedy. Such a clause may be sup 
ported on the ground of waiver of one's right to enforce one's 
cause; and also because it is not against public policy. 

(c) Agreement in restraint of trade :—Every agreement by 
which a person is restrained from pursuing or exercising a 
lawful profession, trade or business of any kind is regarded as 
void. The only exceptions are: (i) An agreement not to carry 
on a similar buisness of which the goodwill has been sold, 
within a specified local limit, is valid, provided it appears to 
the court to be reasonable. (S. 27). (ii) Agreements in restraint 
of trade are valid when they restrain the rights of the partners 
to carry on a business similar to that of the partnership firm 
within a specified period or within specified local limits, when 
such restrictions are reasonable. (Ss. 54, 55, Indian Partner 
ship Act of 1932). 
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< An agreement in restraint of trade is void on grounds of 
public policy. “Public policy requires that every man shall 
be at lioerty to work for himself and shall not be at liberty to 
deprive himself of the fruit of his labour skill or talent, by any 
contract that he enters into.” (Leather Cloth Co . v. Lanont , 
L.R. 9 Eq. 354). 

The reasons underlying this principle of law are that such 
contracts injure the parties making them, that they tend to 
deprive the public of the services of men in the employments 
and capacities in which they may be of the greatest use to 
the community, that they discourage industry and enterprise, 
that they prevent competition and enhance prices and that they 
expose the public to the evils of monopoly. The leading case 
on the subject of restraint of trade is the case of Maxim Nor - 
denfelt Gun Co . v. Nordenfelt , 118943 A.C. 535. The facts of 
the case were as follows: —Nordenfelt a maker and inventor of 
guns, sold his business to the company and agreed that for 25 
years he would cease to carry on any business liable to compete 
with such business of the company. But he retained the right 
to deal in explosives other than gunpowder, in torpedoes, etc. 
After a few years he entered into business with another com¬ 
pany dealing with guns. The plaintiff company sought an 
injunction to restrain him. The House of Lords laid down 
the law that the agreement not to compete with the company 
in any business was unreasonably wide, therefore void. But 
partial restraint of trade is not invalid, provided it is reason¬ 
able between the parties and not injurious to the public. The 
following principles of law on restraint of trade have been 
summarised by Anson in his Law of Contract (Pp. 233-234): — 

(1) All restraints of trade in the absence of special justi¬ 
fying circumstances are void. 

(2) Whether the special justifying circumstances would 
justify the restraint is to be decided by the court. 

(3) A restraint can only be justified if it is reasonable: — 
(a) in the interests of the public, and 

(h) in the interests of the contracting parties. 

(4) The onus of showing that the restraint is reasonable 
jests upon the party alleging it. 

In an agreement in restraint of trade between the buyer 
and the seller greater freedom is allowed, while an agreement 
by a servant not to compete with his employer is generally 
regarded as not reasonable. ( Morris , Ltd. v. Saxelby , £19163 
I A.C. 688). 

. Such restrictions between employer and employee are 
looked at with suspicion by the courts. Vincents of Reading 
v. Fogden (1932), 48 T.LJEL 613. 
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Combinations in restraint of trade ; —The general rule is 
that a combination of two or more persons wilfully to injure a 
man in his trade is unlawful, (Sorrell v, Smith , E19253 A.C. 
700). If however, the real object is to advance one’s own 
interest or defend one’s own business and not to injure another, 
it is perfectly legal, even though it may interfere with other 
people’s business. (Mogul Steamship v. Macgregor & Co,, 
118923 A.C. 25). 

A combination to regulate supply and to keep up prices 
is not necessarily disadvantageous to the public and as such 
not illegal. (North Western Salt Co . v. Electrolytic etc,, Co., 
119141 A.C. 4B1)* 

( tl) Wagering Agreements : —Agreements by way of wager 
are void. 

A magering contract has been defined as “one by which 
two persons professing to hold opposite views touching the 
issue of a future uncertain event, mutually agree that depen¬ 
dent upon the determination of that event one shall win from 
the other, and that other party shall pay or hand over to him 
a sum of money or other stake, neither of the contracting par¬ 
ties having any other interest in that contract than the sum or 
stake he will so win or lose, there being no other real considera¬ 
tion for the making of such contract by either of the parties.” 
{Carlill v. Carbolic Smoke Ball Co., 118921 2 Q.B. 489). 

A wager has thus all the requisites of a valid contract, but 
in it tim gain of one must be the loss of the other, and must 
deal with uncertain event 

A thing to be won upon the result of a wagering agreement 
cannot be recovered by suit, nor can the thing entrusted to any 
person to abide the result of a wager, be recovered by suit. 
A wagering contract is declared by the Act to be void, but not 
illegal, and as such, when a contract is a wagering contract, 
the collateral transaction involved in the same may be en¬ 
forced. 

But there is an exception to the above rule as the following: 
—Any contribution or subscription towards any plate or prize 
of Ks. 500/- or upwards to be awarded to the winner of any 
horse race shall not be illegal. (S. 30). 

Insurance :—In a contract of marine insurance the insur¬ 
ed's object is to preserve himself from a financial loss if his 
property perishes in the voyage; and in case of a life insurance 
an insured only buys a certain future provision for his depen¬ 
dants. Therefore a genuine insurance transaction is not a 
wager. Because therein the parties have an interest in the 
contract, while in a wagering contract the parties have no in¬ 
terest in the contract other than that which they create by the 
bet. 
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A contract for Life Insurance or Fire Insurance though, 
depending upon an uncertain event is valid and legal. But an 
insurance on the life of a person in which the insurer has no 
interest whatever is void as being a wager. (Alamai v. Govt. 
Security Life Insurance Co 23 Bom. 191b 

(c) Stock Exchange transactions :—Contracts made on stock 
exchange for the sale and purchase of stocks and shares when 
it is intended that no stocks shall be delivered but the 
“differences” only shall be accounted for, are wagers and con¬ 
sequently void. (C nirersal Sto<k Exchange v. Strachan , Q8961 
A.C. 166). (Svhleh Das v. Govindas , 51 Mad. 91 (P.C.). 

Fraudulent: —When the object of the contract is to de¬ 
fraud anybody, it is void, for example, a transfer of property 
made with the object of defrauding creditors will be void. 
(vS. 53 of Transfer of Property Act). 

{ 3) Agreement injurious to the person or property of another: 
—An agreement between two persons to buy shares in a com¬ 
pany for the purpose of inducing other persons to believe that 
there is a good market m the shares, and that they were selling 
at a premium, is \oid and unenforceable, as the object of 
such an agreement is to injure the property of others by com¬ 
mitting fraud upon them. (Scott v. Brown (18925, 2 Q.B. 724). 

(4) Immoral agreement; —These are agreements relating to 
illicit intercourse or to furtherence of immoral purposes, 
namely, prostitution. For example, a lease of premises grant¬ 
ed knowingly to a prostitute for her purposes of prostitution 
is void. (Chogalal v. Musst . Piari, 31 All. 58). 

(5) Opposed to public policy : —Any agreement contraven¬ 
ing or prejudicing the welfaie of the state, or which is opposed 
to public morals, or tends to promote corruption or injustice, 
or is against the interest of the public, is considered to be 
opposed to public policy. Such a contract is unenforceable. 

(?) Marmigc hrocagc contract: —These are promises made 
upon consideration of the procuring or bringing about a 
marriage of two different persons. 

{it) Abuse of legal process: —Under this head two classes 
of agreements fall, v?z> % maintenance and champerty , The 
object is to prevent speculative litigations. Maintenance has 
been defined as an act whereby ‘‘one officiously intermeddles 
in a suit which in no way belongs to him, by assisting either 
party, with money or otherwise, in the prosecution or defence 
of any such suit.” 44 It is unlawful for a stranger to render 
officious assistance by money or otherwise to another person 
in a suit in which thit third person has himself no legal in¬ 
terest for its prosecution or defence” per Lord Haldane in 
Neville v. London Express, U9191 A.C. 368, 390. 
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It is Dot wrongful if one renders disinterested help to a 
poor litigant in maintaining a suit. (< Oram v. Unit, Q9143 1 
Ch. 98. k If it is fair and bona fide , and is entered into for the 
purpose of assisting a claim which is considered to he just, it 
is not illegal. But when such an agreement is entered into 
for the purpose of stirring up litigation and strife, and is un¬ 
fair, or extortionate, or unconscionable, it is void and unen¬ 
forceable, being opposed to public policy. (Ram Kumar v. 
Chandra Kant, 2 Cal. 238 tP.C.). 

Champerty ‘‘is a form of maintenance and occurs wheu 
the person maintaining another takes as his reward a portion 
of the property m dispute.” ( Neville v. London Express, 
£19193 A.C. 368. Thus champerty is a species of maintenance 
but the distinguishing feature is that in champerty the person 
lending funds contracts to get a ^hare of the property or debt 
involved in the litigation. 

English law regarding - maintenance :—All champertous 
contracts are, according to English law illegal, whatever may 
be the nature of the assistance or help promised by such con¬ 
tracts. But under Indian law all such agreements are not 
illegal but they may be illegal as being opposed to public 
policy when they are unfair, extortionate, unconscionable or 
made for improper objects. 

(6) Uncertain agreements: —Agreements, the meaning of 
which is not certain or capable of being made certain, are 
void. (S. 29). A agrees to sell to B “a hundred tons of oil”. 
There is notning whatever to show what kind of oil was in¬ 
tended. The agreement is void for uncertainty. 

CONSIDERATION 

It has been defined in Curry v. Misa (1875), L.B. 10 E*. 
162), thus:—“A valuable consideration in the sense of the 
law may consist either in some right, interest, profit, or benefit 
accruing to one party, or some forbearance, detriment, loss, or 
responsibility given, suffered or undertaken by the other.” 

Thus, under English law, 

(a) a consideration must always be in respect of the 

promise. » , 

(b) it must he legal, 

(c) it may he present or future, but not past. • I n Ind ia 
t a ^sL^otAa, su fficient consideration^ 

(d) it may not be adequate to the promise hut must have 

some value in the eye of law; in India it is not 
so. S. 25 (2) validates an agreement which is 
based on motives, 
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(a) it must move from the promisee. But in India it 
may issue either from the promisee or from any 
other person. 

It has been defined in Section 2 ( d) of the Indian Contract 
Act thus;—When, at the desire of the promisor the promisee 
or any other person has done or abstained from doing or does 
or abstains from doing, or promises to do or to abstain from 
doing, something, such act or abstinence or promise, is called 
a consideration for the promise. 

A consideration may be executed , executory or past. An 
executed consideration consists of some acts done or abstention 
suffered, simultaneously with the making of the contract. An 
executory consideration is a promise to do or to abstain from 
doing something in return for the promise then made. And a 
past consideration consists of some act wholly done or absten¬ 
tion suffered before the making of the agreement in return for 
which the present contract is made. 

Difference between English and Indian law as to consideration * 
—According to Indian law every contract must be supported 
by consideration, for any agreement made without consider^ 
tion is void; whereas according to English law every simple 
contract must be based on consideration, but a contract under 
seal is valid even without consideration. 

The consideration for a contract under the Indian law may 
move from the promisee or any other person at the desire of 
the promisor, (S. 2 (d) ), but according to English law it must 
proceed from the promisee himself. {Dunlop P . T. Company 
v. Selfridffe & Co.^ C19151 A.C. 847). 

According to English law a past consideration (that is 
when it consists of something already done, forborne or suffer¬ 
ed before the making of the contract) is insufficient to support 
a promise made subsequently unless the promisee is embodied 
in an instrument under seal. For example, when A had already 
purchased a horse from B who after the purchase and in con¬ 
sideration of the sale which had already taken place, promised 
that the horse was free from vice. In this case the promise 
regarding the horse being free from vice was made without 
any consideration so as to entitle the buyer to bring an action 
for breach of such promise. (JRoseola v. Thomas , 3 Q.B. 234). 
But under the Indian Act a consideration may consist of any 
act done or abstained from by any person at the desire of the 
promisor. That is a past consideration will be a good consi¬ 
deration to support a contract if it had been given at the desire 
of the promisor. 

Adequacy of Consideration : —A contract must be supported 
by adequate consideration otherwise the agreement to that 
effect will be void. But there are certain exceptions to this 
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mile, in which an agreement may be made without' considera¬ 
tion, (S. 25). 

(a) Promise to compensate for something : — A promise to 
compensate for services rendered voluntarily for the promisor 
in the past, or for doing something which the promisor was 
legally obliged to do, may give rise to a valid contract, even 
though there be no consideration for such promise. The thing 
or the service done by the promisee must have been done by 
him purely voluntarily, that is, without any request from the 
promisor. (Bindeshari Bur v. Chandika Prasad , 51 All. 164 
(F.B.) ). 

(b) Promise to pay debt barred by limitation :—When the 
claim for a debt is barred by the law of limitation, and the 
debtor or his legally authorised agent promises in writing 
under his signature 1o pay the debt or any part of it, this pro¬ 
mise is binding as a contract even though there be no consi¬ 
deration for this promise, (i) There must be an actual promise 
to pay in writing properly signed, and (it) the debt must be a 
debt of an ascertained sum of money due by the promisor him¬ 
self, and not a debt of any third party. (Manikya Bawa v. 
Pwhpa Charon, A.I.R^ Il$283 Cal 850). 

As regards past consideration being of no value, there are 
certain exceptions, e*g<> a past consideration may be consider¬ 
ed of value, if it was given at the request of the promisor. 
There can be a revival of an agreement by which one has 
already been benefited, as for instance, a barred debt may be 
revived by subsequent promise to pay it. There may be a 
promise upon attainment of majority for satisfying the debts 
contracted during infancy. 

(c) Appointment of an agent: —No consideration is neces¬ 
sary to create an agency. (S. 185). 

(<?) Gift :—The question of consideration does not arise in 
case of a gift actually made, so far as the donor and donee are 
concerned. 

(e) Promise to relatives :—A promise to a near relative 
made in writing and registered, may give rise to a contract, 
in the absence of cow si delation. An agreement between father 
and son, or husband and wife, or brother and brother, may be 
valid and binding, even though there was no consideration for 
the same, provided it is embodied in writing and registered . 
Here relationship is sufficient consideration. 

Consent and Inadequacy of Consideration : —When there is 
a consideration but it is inadequate, it need he void on 
account of such inadequacy of consideraton. A agrees to sell 
a horse worth £s. 1,000/- for Rs. 10/-. A’s consent was freely 
given. This agreement is a contract notwithstanding the 
inadequacy of the consideration. From such inadequacy oi 
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ccmfcid ©ration the Court may infer as to whether the consent 
of the promisor was freely given or not* (Si 25, Exp* 2 and 
illustration (g) ). Inadequacy of consideration may give ri»e 
to suggestion of fraud or undue influence, whereby a promisor 
may get the contract cancelled. 

A consideration is unreal when it consists of a promise 
given for the performance of a public duty or for performing 
a contract already made with the promisor. 

Illegality of Consideration: —When the consideration of >tu 
agreement is unlawful, the agreement is void and unenforce¬ 
able (S. 23). When the consideration is illegal, no suit for 
damages for a breach of the contract lies. Under section 23 
the following kinds of consideration are regarded as unlawful; 

(1) If it is forbidden by law; (2) If the consideration is 
of such a nature , that , if 'permitted , it would.\ defeat the provi¬ 
sions of any law; (3) If it is fraudulent; (4) If it is injurious; 
(5) If it is immoral or opposed to public policy . 

Consideration .partly illegal: —If am part of a single 
consideration or an> one or any part of any one of several 
considerations is unlawful, the agreement is void, (S. 24). 

Termination or Discharge of Contract 

The parties to a contract enter into it with the object of 
performing the same, and ordinarily the performance of the 
contract takes away tin* force or effect of it. But though tlu 
normal course for the discharge of a contract is its per¬ 
formance, there are also other inodes in which the contractual 
tie may be loosened, freeing tlie parties from the respective 
rights and liabilities under the same. A contract may be 
discharged in any of the following ways: — 

1 . By performance or fulfilment (Ss. 37,38), 

2 . By mutual agreement (Ss. 51-55, 63), 

3. By impossibility of performance (S. 56), 

4. By lapse of time, 

5. By operation of rules of law (S. 37), and 

6 . By breach (S. 39). 

1 . Discharge of contract by performance: —By the per¬ 
formance of a contract, discharge may take place in two 
ways, namely, one of the two contracting parties may be 
discharged from his liabilities under the contract, or per¬ 
formance may discharge all the obligations of both the 
parties under it. WTiether in any particular contract one of 
the parties is discharged by performance, or both the parties 
are discharged from it, it is a question of construction of 
the contract. 

The offer of performance by the promisor must fulfil, the 
following conditions in order that he may be excused for 
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* non-performance, It must be unconditional , must be made 
at a proper time and place, and it must be made in such a 
way that tbe promisee is able to ascertain that the promisor 
is able and willing to perform his part as promised. (S. 38). 

(a) By whom contracts must be performed: —A contract is 
generally to be performed by the promisor or his agent. But 
when the parties intended that the promise must be per¬ 
formed by the promisor himself on account of some special 
personal skill or confidence, it must be done by him. (S. 40b 
For example, when A promises to paint a picture for B, he 
must perform this promise personally. Contracts which 
require the performance by the promisor himself, cannot be 
assigned to anybody else by the promisor without the con¬ 
sent of the promisee. But a contract, wherein the perform¬ 
ance may be done by the promisor or his representatives, 
may be assigned; but the original promisor and his assignee 
are both liable for non-performance. 

Performance by third party :—If the promisee accepts the 
performance from a third person, he is precluded from 
enfoicing the contract against the promisor, even when the 
third person performs the same without any autlioutj from, 
or ratification by, the promisor. (S. 41). 

lament by a third party of smaller amount on the under¬ 
standing that the debt is to be extinguished thereby, extin¬ 
guishes the debt. (Hirachand Ponarnch >nd v. Temple , 
ri9111 2 K.B. 330). 

(b) Liability of joint promisors: — In a case of a promise 
made by several persons jointly, their liabilities are joint and 
several. The promisee may compel any one of them to per¬ 
form the whole of the promise, in the absence of any express 
agreement to the contrary. (S. 43). For example, any one 
of the joint-debtors may be sued tor the recovery of the 
whole amount. 

Devolution of joint liabilities :—The legal representative* 
of a deceased co-promisor are jointly liable with the surviving 
promisor, for the performance of the promise, in the absence 
of any contrary intention appealing from the contract. (S. 42). 

Contributions amongst co-promisors : -—When one of the 
joint promisors has performed the entire promise, he may 
compel the other joint promisors to contribute towards the 
payment in equal shares, unless there is a contrary intention 
in the contract (S. 43). For example, all the partners are 
liable to contribute to the payment of the partnership debt. 
{Laban Sardar v. Choyen Mallik } 19 C.W.N, 768). But when 
one of them is unable to pay anything at all (as for instance 
an insolvent), the loss arising from such default is to be borne 
in equal abates; that is to say, the remaining promisors will 
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have to contribute, in addition to their respective shares, in 
equal share, to the amount due from the defaulter. 

As between joint tort-feasors or wrongdoers, there is no 
contribution according to English* law, but in India contribu¬ 
tion amongst such persons can be claimed when the tort¬ 
feasors acted bona fide, that is, when they were not awai<> 
that they were doing an illegal or wrongful act. 

Release of co-promisor :—The promisee may relinquish his 
claim against one of the joint promisors, but such a relin¬ 
quishment or release does not exonerate the other joint- 
promisors from the performance of the promisee. The pro¬ 
misor released by the promisee remains liable to contribute 
to the other joint promisors. (S. 44N. 

Devolution of joint rights :—In the absence of any coa* 
trary intention appearing from the contract, the right to 
claim performance, that is the right of joint promisees to 
claim performance, is a joint right, and in case of death of 
any one of them the representative of the deceased is jointly 
entitled to the benefit with the survivors. (S. 45). 

All the partners must jointly sue for the recovery of any 
debt due to the partnership business or such a suit may be 
brought in the name of the firm. But in case of death of 
any partner the surviving partner may sue without bringing 
in the legal representatives of the deceased partner. (Ugar 
Sen v. Lakshmi Chand , 32 All. 638). 

(c) Performance by Payment:—A contract is to be per¬ 
formed in the manner fixed by its terms, and when the 
obligation consists in the payment of any sum of money, the 
performance is complete when the payment is made by the 
debtor or his agent to the creditor or his authorised agent. 
There can be a valid discharge only when the entire sum due 
is paid. But the creditor is at liberty to discharge the debtor 
from his obligation by accepting a part of the debt or by 
otherwise receiving satisfaction. In the latter case the new 
contract discharges the old one. Payment may amount to 
performance either of the original contract, or of a substituted 
contract, or of a contract in wdiich payment is the considera¬ 
tion for the renunciation of a right of action. The debtor 
must seek out his creditor and pay or tender the sum due. 
(Fotoler v. Midland Electric Co Q9173 1 Ch, 656). The 
creditor also might have contracted as regards the mode of 
payment. When he wanted the amount to be remitted to 
his office, and the amount was sent by the borrower by 
registered post in treasury notes of a heavy amount which 
was stolen before it reached the creditor, it was held that 
there was no void discharge, as the ordinary and reasonably 
proper way of making the payment of such was 
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not by sending it through registered post, {Mitchell v. 
Norwich Umon Society, C19183 2 K.B. 67). 

A negotiable instrument may be given in payment of a 
sum due, and the giving of such an instrument in payment 
of a liquidated or unliquidated claim is the substitution of 
a new agreement for the old one. The gncr of the instru¬ 
ment may be discharged from his previous obligation either 
absolutely or conditionally. And if the instrument is not 
duly honoured at the proper time, the old debt will revive. 
But when one takes a negotiable instrument as a considera¬ 
tion for the satisfaction of the old debt, and he relies upon 
his right under the new instrument, then if it is dishonoured 
he cannot revert to the original cause of action; but ordinarily 
there is a presumption with respect to the taking of a nego¬ 
tiable instrument in lieu of a certain sum due that it is 
intended to be a conditional discharge only. {Re Romet and 
Hadam (1893), 2 Q.*B. 280). If the instrument be dis¬ 
honoured at maturity, the original rights may betome 
restored. 

Approppriatton of payment :—When a person owe" moxe 
than one debt to another person, and makes a payment wind) 
is insufficient to discharge the entire liability, tlie question of 
appropriation of the payment arises. 

As a general rule, the payment made is to be appropriated 
or applied towards the satisfaction of the debt as iudi< ated 
by the debtor, or which can be inferred from the i in urn- 
stances of each case. (S. 59). For example, when a demand 
is made in respect of one out of several debt**, the payment 
made in accordance with that demand is to be applied 
towards the satisfaction of the debt in lespeot of which the 
demand was made. If the demand had been made tor all 
the debts, any payment in respect thereto must he made pro¬ 
portionately to all the debts. (Lai Behary v. Rajendra Nath 
53 Cal. 886), 

If there is no express or implied direction for the appro¬ 
priation of the payment, the creditor may appropriate the 
same towards the discharge of any lawful debt actually due 
to him from the debtor, even though such a debt is barred by 
limitation at the time of payment. (S. 60). 

When neither party makes any appropriation as men¬ 
tioned above, the appropriation is to be made towards the 
discharge of the debts in order of time. (S. 61). 

(d) Discharge by tender: —It means the offer by the 
promisor to do his part of the contract. When the obliga¬ 
tion consists in doing a certain act, it is discharged by the 
readiness of the performance at the proper place and at a 
reasonable time, and when the performance consists in the 
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payment of any amount, the tender of the sum releases the 
debtor from further interests from the date of tender, even 
if the promisee refuses to accept it. It must be uncondi¬ 
tional, must be made at a proper time and place, and in 
case of delivery of goods, the promisee must be given a 
reasonable opportunity of seeing the goods tendered. (fi. 38). 
But the original debt is not discharged entirely. The tender 
is of two kinds, namely, performance of a promise by doing 
something, and the performance of a promise by paying 
something. But in both of these cases the performance does 
not take place on the refusal by the party for whose benefit 
it is attempted. In the case of sale of goods, if the vendor* 
satisfies the terms of the contract as to delivery, and the 
purchaser refuses to accept them, the vendor is discharged 
by such tender of performance and would not be liable for 
the non-performance of the contract. But in the case when 
the performance requires the payment of any sum of money, 
there is no discharge of the debt altogether by the mere 
tender of the amount by the debtor, and the refusal of 
acceptance by the creditor. In such a case the debtor must 
always be ready and willing to pay the debt. (Dixon v. 
Clarfe (1848), 5 C.B. 377). 

A tender in order to be a valid performance must be made 
by the debtor or his agent to the creditor or his agent, of the 
exact amount due, at a proper time, place, and manner, 
•according to the terms of the contract. It must be uncondi¬ 
tional and it must be made before the due date. (Ishaq v. 
Abdul, 31 Cal. 183). The tender must be of such a sum 
which the creditor can take without being called upon to 
give change, (Finch v. Brew , 1 Bing, M.C. 253). Ordinarily 
a tender is to be made in the current coins and notes of the 
country in order to constitute a legal tender, but a tender 
by a cheque may be \alid when the creditor intimates his 
willingness to accept it. (Quibid v. Gamble , 35 T.L.R. 223); 
and if the cheque is dishonoured the original contract revives. 
(Ex pare Mathew (1884), 12 Q.B.D. 506). 

Thus one may be released from the obligations of a‘ 
contract by accord and satisfaction. (British Russian Gazette 
Ltd . v. Associated Newspaper , 119333 2 K.B. 616). 

(e) Time and place for performance: —When by the con¬ 
tract a promisor is to perform his promise without applica¬ 
tion by the promisee, and there is no fixed time for such 
performance, it must be made within a reasonable time. (^. 
46). What is a reasonable time will depend upon the parti¬ 
cular facts and circumstances in each case. But where a 
definite date is fixed for the performance without any apph- 

10 
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cation by the ptfomisee, it must be performed during the usual 
hours of business on that day. t<S, 4r> When tbe per¬ 
formance is to be made on a fixed date upon application by 
the promisee, it is his duty to apply for the performance at a 
proper place and within the usual hours of business. (S. 48). 

If there is no place of perfonuauee fixed by the '*outtv»*t# 
and the performance is to be made without application by 
the promisee, the promisor is to ask for a reasonable place 
being fixed for such performance. (S. 48). 

When a contract is to be performed within the usual 
hours of business, proper place would be the place where the 
'place of business is situated. In any other case a proper 
place would mean the place at which the promise ought to be 
performed. 

(f) Modes of performance :—A contract may be performed 
in the manner prescribed or sanctioned by the .promisee, (S. 
50). For example, A desires B, who owes him Rs. 100/-, to 
send him a note for Rs. 100/- by post. The debt is dis¬ 
charged as soon as B puts into the post the letter containing 
the note duly addressed to A. 

(g) Performance of implied contracts :—There are certain 
contracts the obligation under which arises by virtue of the 
operation of law. (Ss. 68 to 72 of the Contract Act). 

(l) Reimbursement for necessaries supplied :—If a person 
incapable of contracting or any person dependant on such in¬ 
capable person, is supplied with necessaries, the law implies 
that there is a contract to pay for those necessaries, though 
strictly speaking, there* eafmot be any valid contract by 
such incapable person, e.g a minor oi a lunatic. (S. 68). 

The necessaries for the supply of which a claim can be 
made for reimbursement, includes food, clothing, lodging, 
etc., suitable to the position in life of the person. The claim 
of the supplier may be met by evidence showing that the 
person supplied with the goods had no necessity for tbe 
same. The question whether any article supplied is necessary 
or not, is a mixed question of law and fact. ( Jagan Ram v. 
Mahadeb, 36 Cal 768). 

(ii) Refund of vayment by interested person :—When a 
person pays any amount which another person is bound to 
pay, and the former is interested in such payment, the latter 
must reimburse the foraier. (S. 69), A purchaser of a 
property paying off an attachment on the property made for 
the debt of his vendor is entitled to be reimbursed by such 
vendor. 

(iii) Restoration of benefit under non-gratuitous act: — 
When a person lawfully confers a benefit upon another, and 
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the latter enjoys the same, and the act was* not intended to 
be done gratuitously, the person enjoying the same must 
make compensation for such benefit. (S, TO). A, a trades¬ 
man, leaves goods at B’$ house by mistake. B treats the 
goods as his own. He is bound to pay A for them. 

f (iv) Duty of finder of goods: — The finder of goods is to 
take care as an ordinary man of prudence with regard to the 
goods so found, and must restore them 'to the rightful owner, 
upon payment of compensation for the trouble and expenses 
incurred by him in preserving the goods and in finding out 
the owner. (S. 71). The finder may sell the goods if the 
true owner cannot be found after a reasonable enquiry, pr if 
the true owner refuses to pay the compensation aforesaid. 
(Ss. 168 & 169). 

A boy chimney sweeper was held to be entitled to the 
jewel found by him, as against the whole world except the 
rightful owner; and as such, the goldsmith, to whom it was 
given for sale, was not to be allowed to retain it. (Armoune 
v. Delamere, 1 Sm. L.C. 315). 

(v) Recovery of anything paid or delivered under mistake 
or coercion: —A person is liable to repay money or return 
goods paid or delivered to him by mistake or coercion. (S. 
72). The mistake referred here relates to a mistake of fact 
and not of law. For example, money paid to a wrong person 
by mistake is recoverable, (Aurudh Kumar v. LachmicJumd 9 
50 All. 818). But when money is paid in respect of a barred 
debt under the mistaken belief that it is not barred, it is not 
recoverable. 

Similarly payment or delivery made under coercion is 
also to be returned back to the person making the same. 
When money is paid under compulsion, or threat of legal 
process by a third party, it is recoverable from the person 
receiving the same. ( Kanayalal v. National Bank , 40 Cal. 
598 (P.C.) ). 

{h) Performance excused : 

(i) Void Contract :—There is no obligation to perform a 
void contract. W r e have seenvthat a contract may be void on 
the ground of mistake, illegality or want of consideration, 
etc. A contract may also be void for uncertainty. (S. 29) 

But when an agreement is discovered to be void or when 
a contract becomes void,-any person who has received any 
advantage undfr such agreement or contract is bound to restore 
it, or to make compensation for it, to the person from whom 
he received it. (S. 65). , , ' 
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(ii) Voidable Contract :—It has been seen that a contract 
is voidable at the instance of a partw whose consent to the 
agreement Was caused by coercion, fraud or misrepresenta¬ 
tion. Such a party may insist that the contract shall be 
performed and that he shall be put in the position in which 
he would have been if the representations made had been 
true. But when he chooses to rescind a voidable contract, 
the other party thereto need not perform his part under the 
contract. And the party rescinding a voidable contract shall 
restore any benefit received by him thereunder, so far as 
may be, to the person from whom it was received. (S. 64). 

(iii) Anticipatory breach by refusal or repudiation: —If 
the promisor refuses to perform his part or disables himself 
from performing the same, the promisee need not perform 
his part unless he has acquiesced in its continuance. A 
singer enters into a contract with Hhe manager of a theatre 
to sing at his theatre two nights every week during the next 
two months, and the latter agrees to pay her Rs. 100/- for 
each night’s performance. On the sixth night she wilfully 
absents herself from the theatre. The manager is at liberty 
to put an end to the contract; but if he acquiesces in the con¬ 
tinuance of the contract by allowing her to sing on the seventh 
night, he cannot put an end to the contract, but may claim 
compensation for damages for her failure to sing on the sixth 
night. (S. 39). 

(iv) Performance by third party :—A promisor is excused 
from performing his part when the promisee accepts per¬ 
formance from a third person. (S. 41). 

(v) Reciprocal promises :—In the case of reciprocal pro¬ 
mises to be performed simultaneously, the promisor need not 
perform his promise unless the promisee is ready and willing 
to perform his part. (S. 51). A and B contract that A shall 
deliver goods to B to be paid for by B on delivery. A need 
not deliver the goods unless B is ready and willing to pay 
for 'them on delivery. B need not pay for the goods unless 
A is ready and willing to deliver them on payment. They 
are to be performed in the manner fixed, by the contract, 
but when it is not so fixed, it shall be performed in the 
manner which the nature of 'the transaction requires. (S. 
52). A and B contract that A shall build a house for B ut 
a fixed price. A’s promise to build the house must be per¬ 
formed before the performance of B's promise to pay for it. 

The party to a contract, who is prevented from perform¬ 
ing his part by the other party, may avoid the contract, and 
he is entitled to compensation for any loss sustained by him 
for the non-performance of the contract. (8. 53). 
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(vi) Failure to perform when time u the essence of the 
contract ; —A party may avoid a contract when the other party 
is bound by Ihe terns of the contract io perforin his part 
within a specified time, and the contract is of such a nature 
that the time is the essence of it. But when time is not the 
essence of a contract, the failure of a party to perform his 
part within the specifie4 time will not entitle the other party 
to avoid it, his only remedy is to get compensation for any 
loss, because the defaulter may perform his part within a 
reasonable time after the specified period. (S. 55). 

When the party entitled to avoid a contract on account 
of the promisor’s failure to perform his part within the agreed 
time accepts the performance after the due date, he cannot 
claim any compensation, unless he gives notice of such inten¬ 
tion at the time of accepting the performance. In case of 
non-performance ydthin the specified time or unreasonable 
delay in performance, the promisee may give notice to the 
promisor that if the performance be not completed within a 
reasonable time of such notice, he will discharge the contract, 
(StricJcney v. Keeble, C19153 A.C. 386). 

Tim© is not the essence of a contract unless expressly 
stipulated, either at the time of the contract or by notice 
given afterwards, or it appeared to be so intended from the 
nature of the property or unless the contrary would involve 
injury. In ordinary contracts regarding immovable property 
time is not generally the essence of the contract. (Jamshed 
v. Burjorji , 40 Bom. 289 (P.C.). But in mercantile contracts 
involving the stipulation regarding delivery of goods, time 
is the essence of the contract. 

(vii) Relinquishment , extension of time 9 or satisfaction : 
—The promisee may relinquish, or remit, or excuse the per¬ 
formance of the promise made to him.' There need not be 
any consideration for the same. (S, 63), It is akin to a 
release under the English law; but there a release without 
consideration is nothing hut a nuidum pactum . 

Similarly ? the promisee may extend the time for the per¬ 
formance of the promise or may accept any satisfaction. For 
example A owes B Rs. 5,000/-. C pays to 15 Rs. 1,000/-, and 
B accepts them, in satisfaction of his claim against A. This 
payment is a discharge of the whole claim. 

(viii) Promisee's neglect to afford facilities: —If the pro¬ 
misee neglects or refuses to afford reasonable facilities for 
performance, the promisor is excused. A repairer is not liable 
for failure to repair, if the owner of the premises neglects to 
point out the places in which his house requires repair, (S. 67)* 
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2. Discharge by agreement:— As a contract owes its origin 
to the agreement between the parties, so by their agreement 
it may be discharged. And this can be done in one of the 
three ways, namely, novation or substituted agreement, 
waiver , or by condition subsequent . 

Novation :—When the terms of the original contract are 
altered by agreement between the parties, it becomes substi¬ 
tuted as a fresh contract by which the original contract is 
discharged or rescinded, “the consideration being the mtitual 
discharge of the old contract.” (Ss. 62 & 63). The old con¬ 
tract may be waived altogether or the old contract may be 
replaced by the introduction of new terms or new parties into 
the subsequent contract. The intention to discharge the 
old contract must be clear. The mere postponement of per¬ 
formance does not ordinarily discharge or vary the contract. 
(Morris v. Baron, C19181 A.C. I). 

The new contract must be a valid and unforceable one, 
for example, pn old debt upon a simple bond may be substi¬ 
tuted by the execution of a mortgage between the parties, or 
the same debt may be rescinded by a new agreement by which 
a third party is made liable for the debt, but in the latter 
case all the parties must consent to the same. Common ex¬ 
amples of such novation occur when a pew partner is intro¬ 
duced into a firm. * 

The original contract may be altered by agreement between 
the parties, knd in such a case the contract as it originally 
stood need not be performed. But when an alteration is made 
in the contract by one of the parties without the consent of 
the other, such altered contract is void and unenforceable, if 
the alteration is such that it materially affects the old con¬ 
tract. CAn alteration of the principal amount or the rate of 
interest. Godla Thammya v. fir. Narisamula, 3 Rangoon 2271. 

Waiver :—The parties may abandon tbeir respective rights 
by mutual consent. Thus a waiver in effect is a rescission of 
a contract. 

Condition subsequent :—The contract itself may contain 
provisions regarding its discharge. There may be non-fulfil¬ 
ment of a condition precedent, or the occurrence of a condi¬ 
tion subsequent, or the exercise of an option for the deter¬ 
mination of the contract. 

3. Impossibility of performance : e know that an agree¬ 

ment to do an impossible act is void. (S. 56). But when the 
impossibility of performance, unknown to the parties at, the 
rime of making the contract, becomes known afterwards, or 
arises subsequent to the date of the contract on the happening 
of something over which the parties have no control, such 
a compact becomes void and the obligation under It becomes 
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discharged. When there is any obvious physical or legal 
impossibility there is no contract. But when the promisor 
knows and the promisee does not know that the contract is 
impossible or unlawful, the promisee is entitled to compen* 
sation for the loss sustained. I| thee innocent party discovers 
the unlawful intention, he may rescind the contract if he does 
not allow it to be performed. A lessor of a hall was held 
entitled to rescind the contraot to let it, upon discovering that 
it was intended to be used lor the delivery of blasphemous 
(unlawful) lectures. 

Distinction from English law :—According to English law 
there is no right to restitution on the ground of subsequent 
impossibility of performance through no fault of the parties. 

* There the impossibility of performance is no excuse unless it 
can be inferred from the circumstances and terms of the con¬ 
tract. An agreement to do an act impossible in itself is void 
and need not be performed. When the performance depends 
upon the occurrence or existence of a thing there need not 
be any performance when there is no such occurrence or ex¬ 
istence of the thing. There was a lease for hiring a room 
,for viewing the coronation procession of King Edward VII, 
with the stipulation that Ihe rent is to be paid before the date 
fixed for the coronation. A part of the rent, namely, £100 
was paid before the procession w r as abandoned owing to the 
illness of the king. It w r as held that the lessee f ie not entitled 
to a refund of the amount paid but is liable for the balance 
of the lent as the lessor’s right to it accrued before the con¬ 
tract became impossible. (i Chandler v. Webster , 119041 
1 K.B. 493). But the Indian law is different, see illustration 
(a) to Section 65. 

(a) Impossibility due to mistake :—When at the time of 
contract the subject matter is not-existent but the parties 
assume the same to be"&xistent, the contract becomes void on 
the ground of mutual mistake. 

( b) Impossibility arising subsequently to the formation 
does of itself excuse the promisor from performance. 

“Where there is a positive contract to do a thilig, not in 
itself unlawful, the contractor must perform it or pay damages 
for not doing it, although in consequence of unforeseen 
accidents the performance of his contract has been unexpect¬ 
edly burdensome or has been impossible.” The impossibility 
of performance may be an excuse for non-performance where 
the promise is not positive and absolute, but is subject tc 
conditions expressed or implied. In such a case one has tc 
infer from the nature of the contract and surrounding oir 
cumstances whether a condition which was not expressed 
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a foundation on which the parties contracted. \ (Tamplin 
Anglo Median Co 119163 2 A.C. 397, 403). 

A "change of situation may make the performance of the 
contract impossible, as for instance, a contract may be impos¬ 
sible of performance as to the erection of any building on a 
plot of land, by the compulsory acquisition of the plot by the 
Government. {Walton v. Walker , L19313 I Ch. 274). 

A contract may become impassible of performance by the 
declaration of war between the Governments of two different 
contracting parties. A contract for chartering a ship is dis¬ 
charged when the ship is taken by the Government. ( Bank 
Line, Ltd . v. Capcll & Co., [19193 A.C. 435). 

A pxirty is excused from performance Of a contract for the 
sale of goods when the goods had been requisitioned by the 
Government. Shipton , Anderson & Co. v. Harrison Bros., 
119153 3 K.B. 079. 

In Kursell v. Timber Operators and Contractors , C1927f 1 
K.B. 298, an agreement was made by the vendors to sell un¬ 
cut timber in a Latvian forest. The purchasers took posses¬ 
sion and began to cut the timber, but were almost immediately 
dispossessed by the Latvian Government under a new law 
passed subsequently to the making of the contract. It was 
held that the object of the contract being entirely frustrated 
and its performance being made illegal the parties were re¬ 
leased from the obligations. 

(r) Destruction of subject matter :—A contract for the 
lease pf a music hall for the purpose of a concert was held to 
be discharged by the destruction of the hall by fire before the 
date of performance arrived. “The contract is not to be 
construed as a positive contract, but as subject to an implied 
condition that the parties shall be excused in case before 
breach performance becomes impossible from the perishing 
of the thing without default of the contractor.” ( Taylor v. 
Caldwell (1863), 3 B. & S 826). It was also held that it would 
be enough as an excuse for non-performance, if the subject 
matter without being absolutely destroyed, ceases to be fit 
or available for the object in view. When a ship failed to 
deliver goods in time on account of its being stranded in the 
course of its voyage, it was held that the contract for the 
carriage within time was discharged by the impossibility of 
performance. ( Nickol v. Ashton , [19013 2 K.B. 162). 

(d) Non-existence or non-occurrence of particular state of 
things: —The best illustration of this is to be found in the 
well-known Coronation Cases where owing to the postpone¬ 
ment of the Coronation of King Edward VII on account of 
his sudden illness, the contracts regarding the lease of pre¬ 
mises with the object of viewing the Coronation procession 
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were held to have been discharged, as the procession did not 
take place on the stipulated date. “I do ilot think that the 
principle is limited to cases in which the event causing the 
impossibility of performance is the destruction or non-existence 
of something which is the subject matter of the contract, or of 
some condition or state of things expressly specified as a con* 
dition of it. I think that you first have to ascertain, not 
necessarily terms of the contract, hut if required from 
necessary inference drawn from surrounding circumstances, 
recognised by both contracting parties, what is the substance 
of the contract, and then to ask the question whether that 
substantial contract needs for its foundation o? assumption of 
the existence of a particular state of things .” (Per Vaughan 
Williams in Krell v. Henry , C19031 2 K.B. 740 at 749. But 
if the existence of a particular state of things becomes the 
motive or inducement for any party to enter into a contract, 
then the above principle becomes inapplicable. 

(e) Personal incapacity or death of promisor :—In the 
case of contract for personal services, it comes to an end upon 
the death of the party by whom the services were to be ren¬ 
dered. A contract for the performance at a concert was held 
to have been discharged by the continued illness of the pro¬ 
misor during the time on the ground that the continued good 
health of the promisor was a condition of the agreement. 
{Robinson v. Davidson (I 87 I), L.B. 6 Ex. 269). 

if) Frustration of the adventure :—Impossibility of per¬ 
formance of the contract under a charter-party owing to the 
stranding of a vessel, or the frustration of the object owing 
to the outbreak of war discharges the obligations of the par¬ 
ties. {Metropolitan Water Board v. Dick, [19183 A.O. 119), 

In such cases it must be borne in mind that no term can be 
implied which could be inconsistent with any of the expressed 
conditions of the contract and that the contract is to be con¬ 
sidered valid and binding up to the moment of its discharge 
by the happening of the impossibility, and all rights accruing 
to the parties up to that moment can be enforced. As for 
instance in Chandler v. Webster, [19043 I K.B. 493, the rent 
of the windows of a house was payable in advance, and a cer¬ 
tain amount was paid as such, with the object of a lease, for 
viewing the Coronation procession. It was lield that the 
amount already paid could not be recovered owing to the 
frustration of the object. But one cannot take advantage of 
this doctrine of frustration where the event which frustrates 
the object of the contract is the creation of the act of the 
partv. ( Maritime National Fish Co. v. Ocean Traveller 
09351 A.C. 524). 
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Where the house is destroyed by fire, there is no implied 
term that it should continue to exist. New System Telephones 
Lid . v. Hughes & Co. [19391 2 AIL EJEt. 844. 

In case of lease of advertisement site, the obligations are 
not affected by lighting* restrictions when the agreement made 
no provision for determination in such circumstances. 
Williams v. Mercer , [19401 3 All. E.IL 292. 

4. Lapse of time: —Under the law of limitation, for 
practical purposes the lapse of time amounts to a discharge, 
for* the creditor’s right to enforce his obligation becomes lost 
on the expiry of certain time as mentioned under the Limita¬ 
tion Act. But a creditor has the right of appropriation of 
any payment leeeived by him from the debtor in satisfaction 
of a debt, the realisaiion for which is barred by law. ($. (iO). 

5. By rule of law:—Under this class we may mention 

the following:—(S. 37). . m 

(a) Merger, 

(b) Alteration of clauses of a written document, and 

(c) Insolvency. 

(a) Merger consists in the acceptance of a different con¬ 
tract of a higher security in place of the original interior one. 
Three things are essential for the application of a merger, 
namely, the parties must be the same, the subject matter of 
the securities must be identical, and the two securities must 
be of different value, one being higher than the other. Merger 
also takes place when, by assignment dr otherwise the rights 
and liabilities under the contract become vested in the same 
person. A bill of exchange is discharged when the acceptor 
becomes the holder of it. 

(b) In the case of alteration discharging a contract, the 
alteration must be made by a party to it or for his benefit with 
the consent of the other party, and it must be of a material 
part of it. ( Pattmson v. Luckbuy , L.R. 10 E.S. 330). The 
loss of a written instrument do not always exonerate the par¬ 
ties from obligation under it, but it sometimes creates a diffi¬ 
culty regarding the proof. 

(c) Insolvency :—As soon as a person is discharged by an 
order of the Insolvency Court his liabilities under contracts 
are discharged. (See in this connection the law of Insolvency). 

6 . Discharge of contract by breach: —Now we have to 
study the consequences when one of the two parties to a con¬ 
tract breaks the obligation under the same. In such a case 
a new obligation comes into existence, namely, a right of 
action by the party injured by the breach. By the breach the 
injured party is also discharged from his obligation under the 
contract. Merely by the breach there does not come about a 
discharge of the contract, but it gives the injured patty the 
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option to treat it discharged, retaining in him toe right of 
bringing any action for enforcing his right which results 
from such a breach. 

The right to treat a contract as discharged may arise when 
the other party to a contract renounces his liability under it, 
or makes it impossible for fulfilment, or may fail to perform 
1 his part. As to renunciation before performance is due, we 
may cite the leading case of Hocdster v. Helatour , 2 E. & V. 
H78. There a person agreed to serve as a companion ot an* 
other in connection with a tour. But before the date of the 
tour arrived he was informed that his services would not be 
required, and upon that he brought an action for breach of 
the contract. If the promisee refuses to accept the renuncia¬ 
tion and insists on the maintenance of the contractual obliga¬ 
tions, the contract remains in force, and thereafter the 
promisor,' whose previous renunciation is refused, may take 
advantage of it. If one of the parties to the contract refuses 
to continue to perform his part, the other party is discharged 
from his further obligations and is entitled to bring a suit 
for damages. In General Bill Posting Co . v. Atkinson, 119091 
A.C. 118, there tvas a contract to serve the company and not 
to compete with them for a definite period after the termina¬ 
tion of the services. The company wrongfully dismissed him 
without notice. It was held that he was not bound by his 
agreement not to compete. 

Impossibility created by one of the parties has the same 
effect as renunciation. Where there is an express promise to 
do a certain thing for a certain time and the promisor makes 
it impossible for hiiq to continue to perform his part, then 
he is liable for damages. (Ogden Ltd . v. Nelson « 119051 A.O. 
109). 

Failure of performance occurs when one of the contracting 
parties declares that he will not perform his part or makes 
it impossible for him to do so. In such a case the other party 
is released from his obligation and he need not perform his 
part of the contract, on the contrary, he may claim damages 
for breach of the contract. 

In such a case when the party who is guilty of tile breach 
claims that the contract is not discharged by his failure of 
performance, it is to be ascertained whether the promise of the 
injured party was conditional on the performance by the other, 
ox whether the promise was independent of the promise which 
the other baa broken. The consideration of this question 
depends on the fact as to whether there were conditions or 
warrantees in the contract. 

If the breach is of such a kind or takes place in such 
circumstances as reasonably to lead to the inference that 
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similar breaches will be committed in relation to subsequent 
deliveries, the whole contract may there and then be regarded 
as repudiated and may be rescinded. If, for instance, a buyer 
fails to pay for one delivery in such circumstances as to lead 
to the inference that he will not be able to pay for subsequent 
deliveries; or if a seller delivers goods differing from the re¬ 
quirements of the contract, and does so in such circumstances 
as to lead to the inference that he cannot, or will not, deliver 
any other kind of goods in the future, the other contracting 
party can at once cancel the contract. 

^ (a) Promisor’s Breach :—A breach of contract by the pro¬ 
misor may take place as we have noticed when, (a) he refuses 
to perform the contract, or (b) he renders himself disabled 
to perform the contract, or ( c ) fails to perform it, or (d) when 
b^ his action or conduct it becomes impossible of performance. 
<R. 39). # ^ • 

( b) Promisee’s Breach : —When the promisor is ready and 
willing to perform his part of a contract but the promisee 
refuses to accept such offer there is a breach of contract, so 
far as the promisee is concerned, discharging the promisor 
from his liability. (S. 38). But in the case of reciprocal pro¬ 
mises the party, who prevents the other from performing 
his promise, is liable to compensation when the order, in 
which the reciprocal promises" are to be performed, is ex¬ 
pressly fixed by the contract. (Ss. 52 and 53). 

Remedies for breach of contract : —The injured party upon 
a breach of contract is entitled to the following remedies: — 
t (a> Exoneration from further performance, 

(b) A right to sue upon Quantum Meruit . 

(c) Right of action upon the contract. 

Quantum Meruit :—The injured party may bring a suit, 
when a breach amounts to a discharge, for the value of so much 
as has already been done, that is, for amounts proportionately 
to the work actually done. As to the proportion of the com¬ 
pensation it depends on certain circumstances under which the 
law will imply a right, or it can be inferred from the conduct 
of the parties. But the injured party can recover only where 
the performance of the entire work was not the essence of the 
contract and there was no stipulation of any specific amount 
for the entire work. When under the terms of the contract 
one has to do a certain piece of work for a certain lump sum 
and he performs only a part of that work, he is not entitled to 
claim anything at all for what he has done, merely on the 
ground of breach of contract by the other party. But he can. 
claim the compensation on the principle of quantum meruit , 
if he can show' that it was the other party who rendered it 
impossible for him to continue the work. In Sumpter v~ 



LAW OF CONTBACT 


157 


Hedges t!89Bl, 1 Q.B. 673, there waa a contract to build a 
certain building for a lump sum. The builder abandoned the 
work half finished. The other party then finished it himself. 
The party who failed to finish the work claimed for that part 
of the work which he had done,' but it was held that he was 
not entitled to claim anything. In this case the principle oi 
quantum meruit was not available to the party at fault, be¬ 
cause the Court held that to get that benefit there must be a 
fresh contract for the work already done. 

The right of action may be studied under the following 
Heads. A. Damages . 

The party at whose fault the contract is broken is liable 
to pay compensation or damages to the other party. (S. 73). 

Damages are of two kinds: — 

1. General, or 2. Special. And compensation is granted 
up to the stipulated amount by way of penalty. (S. 74). 

The other remedies are: — 

B. Decree for specific performance , or 

C. An injunction to enforce the promised act, or 

D. Cancellation. 

A. Damages:—When the damage is unascertained in the 
terms of the contract the Court has to ascertain it upon a 
breach of it. Damages are recoverable when they arise 
naturally, that is, according to the usual course of things out 
of the breach, or when they are such as may reasonably be 
supposed to have been in the contemplation of the party ui 
the time they made the contract as to the probable result o- 
the breach. (Hadley v. Basrendale (1854), 9 Ex. 41). In tin 
case a mill-owner sent for repairing a broken shaft, but tht 
earner who took the shaft to the repairer delated in deliverin' 
the same to the latter and in consequence the mill-owner di 
not receive the new shaft for some time, and as such the wor 
of his mill was stopped. Upon this the mill-owner brought 
Suit against the carrier tor the loss of profit which he migl 
have made if the new shaft from the repairer would ha\ 
arrived in time. But the Court held that lie was not entitle 
to the same. 

Any damage for breach of contract is allowable only 
compensation . There can be no exemplary damage m ca 
oFany tort. Again the measure of damage is not in any w- 
affected by the motive or the manner under which a bre*> 
takes place. In Addis v. Gramophone Co . 119091 A.C. 48 
it was held that upon a wrongful dismissal of a servant he 
not entitled to compensation, so far as his injured feelings * 
concerned, or so far as it was difficult for him to obtain » 
other job. But it was held that an actor may recover dam» 
for the loss of publicity when he had been wrongfully prev*. 
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ed from appealing under the terms of his contract in a play 
where he would have taken the leading part. (Withers v. 
General Theatre Corporation, [19333 2 3LB. 536). 

As damage is allowed as Compensation, it is proper that u 
person injured must take all reasonable steps in order to 
mitigate the extent of damage caused by the breach of pro¬ 
mise by the other party. 

Liquidated damages and penalty ; —The parties to a con¬ 
tract very often stipulate that on the breach of performance 
by any one of them a certain specific amount would be assess¬ 
ed as compensation, or compensation would be assessed at <\ 
certain specific rate. Thus' w© see that there is a distinction 
between liquidated damage and penalty. When there is a 
difficulty regarding the assesssment of damages upon a breach, 
the parties very often, for the sake of convenience, reduce the 
damages to certainty for themselves by specifying an agreed 
sum in the contract itself. If this sum is the genuine pre¬ 
estimate of the damage, it is known as liquidated damage. If, 
on the other hand, the sum is fixed m terrorem , that is to say, 
as a penalty for violation, it is called penalty. (Dunlop v. 
New Garage etc., Co., C19153 A.C. 79). 

44 1. If the contract is for a matter of uncertain value, and 
the fixed sum is to be paid for the breach of one or more of its 
provisions, this sum may be recovered as liquidated damages. 
But the sum must not be unreasonable or extravagant having 
regard to all the circumstances of the case. If it is, it will be 
a penalty. (Dunlop v. New Garage Co., C19153 A.C. 79). 

t4 2. If the contract is for a matter of certain value, and 
on hTeach of it a sum is to be paid in excess of that value, 
this is a penalty and not liquidated damages. (Astley v. 
Weldon (1801), 2 B. & P. 346). 

* 4 3. If the contract contains a number of terms, some of 
certain and some of uncertain value, or some of great and 
some of trifling value, and a fixed sum is to be paid for the 
breach of any of them, there is a presumption that this is a 
penalty. {Dunlop v. New Garage Co., C19153 A.C. 79 and 87) 

**An illustration of (1) is afforded by clauses in building 
contracts to pay a fixed sum weekly Or per diem for delay; 
or, in the case of a tenant of a public house to pay to the land¬ 
lord a fixed sum as penalty on conviction for a breach of the 
licensing laws. 

4 4 An illustration of (2) is a promise to pay a large sum it 
a smaller were not paid by a fixed day. The rule is harsh, 
for a man might suffer serious loss by the non-receipt of an 
expected payment; yet he can only recover the smaller sum. 
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“On the other hand, it is no penalty to provide that if a 
debt is to be paid by instalments, the entire balance of unpaid 
instalments is to fall due on default of any one payment, or 
that a deposit of purchase money should be forfeited on 
breach of any one of several stipulations, some important and 
some trifling. 

M An illustration of (3) is offered by Kamble v. Farren 
(6 Bing. 141). Farren agreed to act at Covent Garden Theatre 
for' four consecutive seasons and to conform to all the regula¬ 
tions of the theatre; Kamble promised to pay him £3 6s. for 
every night during* those seasons that the theatre should be 
opened for performance, and to give him one benefit night 
for each season. For breach of any term of this agreement 
by either party, one in default promised to pay the other £100, 
and this suxh was declared by the said parties to be ‘liquidated 
and ascertained damages and not a penalty or penal sum or in 
the nature thereof.’ Farren broke the contract and the Court 
refused td allow the entire sum of £1,000 to be recovered. 5 ' 

Section 74 of the Contract Act ]ays down that where there 
is penalty stipulated for, the Court may grant reasonable com¬ 
pensation for a breach of the contract not exceeding the 
amount so named. And under that section a stipulation for 
increased interest from the date of default may be a stipula¬ 
tion by way of penalty. But as regards any bail-bond or re* 
cognizances, the breach of any of its terms may entail a pay¬ 
ment of the entire amount mentioned therein. 

B. Specific performance:— Under certain circumstances 
a party aggrieved by the breach of contract may claim that 
the other party should be compelled to specially perform 
his part of the contract by a decree of the Court. But specific 
performance will not be granted when the granting of dam¬ 
ages would be an adequate remedy. 

“The remedy bj specific performance was invented and 
has been cautiously applied, in order to meet cases where the 
ordinary remedy by an action for damages is not an adequate' 
compensation for a breach of contract. Jurisdiction to compel 
specific performance has always been treated as discretionary, 
and confined within well-known rules.” (Ryan v. Mutual 
Association , Q893J 1 Ch. 126). As for instance, in the case 
of a breach of contract for the sale of land, damages may be 
an insufficient remedy. In i he case of sale of goods, ordinary 
damages are regarded as sufficient, unless the goods are of a 
special beauty, rarity, or interest. Specific performance is 
not granted also where it is impossible for the Court to see 
the exclusion of the contract by specific performance, as for 
instance, it is not possible for a Court to enforce a contract 
of employment or for supply of goods. 
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specific performance is not granted where the con¬ 
tract is not certain, fair and just. Moreover, specific per¬ 
formance of a gratuitous promise-is not allowed* 

Tlie doctrine of part performance is an equitable doctrine 
under which even though a contract is required to he in 
writing, it may be valid without such writing when one of 
the parties to it has done acts in performance of his obliga¬ 
tions under it. Thus in Rawlinson v. Ames, [19253 I Ch, 96, 
a lessee under a verbal contract wanted certain alterations 
of a flat before the execution of a lease and the owner made 
those alterations at his request. It was held that oral evi¬ 
dence is admissible for proving the agreement for the lease 
as the doctrine of part performance comes into play. In 
order that the doctrine of part performance may be applied, 
the promisor must act on the faith of the promise of the 
other party so as to change his position. But this doctrine 
of part performance is restricted to cases in connection with 
the possession or use of any property. In McManus v. Cooke 
(1887), 35 Ch. D. 681, Kay, J., observed as follows:—“It is 
probably more accurate to say that the doctrine of part per¬ 
formance applies to all cases in which a court of equity 
would entertain a suit for specific performance if the alleged 
contract had been in writing . 99 (See S. 53A of the Transfer 
of Property Act, and S. 27A of the Specific Relief Act) 

C. By Injunction:— An injunction may be granted by a 
Court inhere damages would be inadequate and where the 
enforcement of specific performance would also be difficult of 
attainment by the Court. Thus in the Metropolitan Electru 
Supply Co . v. Gender , [19011 2 Ch. 807, there was an express 
agreement to take the whole of the electric supply from the 
company, and it was held that an injunction may be granted, 
because the purport of the contract was a negative promise 
that he w r ould pot take electricity from anywhere else. 

In the case of contract for personal services a Court would 
•‘ordinarily grant an injunction for compelling performance of 
a negative promise. This in Lumley v. Wagner (1852), 1 
De Gb M & G 604, Mrs. Wagner agreed to sing at Lumlev’s 
Theatre for a certain time, and not to sing elsewhere. Subse 
quently she refused to sing there, and thereupon the Court 
granted an injunction restraining her to sing elsewhere, but 
refused to grant an injunction regarding the positive engage¬ 
ment to sing at Lumley’s Theatre. 

'‘The Courts have refused in contracts of personal servo e 
to enforce by injunction anything but a stipulation not to do 
some specific thing, nor will they grant an injunction when 
its substantial effect would be to enforce the defendant 
specifically to perform his agreement/' 
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In the case of Warner Brothers Pictures v. Nelson, 119373 
1 3R.B. 309, a film actress agreed that she f would serve only 
for a certain period in that company and during that time she 
would pot serve anywhere else. But subsequently she secured 
another engagement elsewhere and repudiated the forma* 
agreement. In this case an injunction was granted by 
Branson, •!., who observed thus—‘'The conclusion to be drawn 
from the authorities is that where a contract of personal 
services contains negative covenants the enforcement of which 
will not amount either to a decree of specific performance of 
the positive covenants of the contract or to the giving of a 
decree rinder which the defendant must either remain idle oi 
perform this positive covenants, the Court will enforce those 
negative covenants; but this is subject to a further considera¬ 
tion. An injunction is a discretionary remedy, and the Cota# 
in granting it may limit to what the Court considers reason¬ 
able in all circumstances of the case.” 

1). Cancellation :—Upon a breach of contract the injured 
party may also ask for the cancellation or the setting aside of 
the contract and thereby relieve him from any obligations 
under the same. 

INDEMNITY AND SURETYSHIP 

Characteristics of contracts of indemnity and guarantee; — 

A contract of indemnity is a contract by which one promises 
to save the other from loss caused by the promisor or by a 
third person. (S. 124). An insurance contract is a contract 
of indemnity. (See law of fire or marine insurance). Where*' 
as a contract of guarantee is a contract to perform the promise 
or discharge the liability of a third person. The person in 
respect of whose default the guarantee is given is called the 
principal debtor. The person to whom the guarantee is given 
is called the creditor. The person giving the guarantee is 
termed surety. (S. 120). For example, A contracts to indem¬ 
nify B against the consequences of any proceedings which C 
may take against B in respect of a certain sum of 200 rupees. 
This is a contract of indemnity. 

^In a contract of guarantee there must always be a con¬ 
currence of three persons; principal debtor whose liability 
may be actual or prospective, a creditor, and a third party 
who in consideration of some act or promise# on the part of 
tb© creditor, promises to discharge the debtor’s liability, if the 
debtor fails to do so. 

The case of Guild v. Conard (1894), 2. Q.B. 885, affords 
a good illustration both of a guarantee and of an indemnity. 
The plaintiff at the request of the defendant accepted the bills 
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of exchange of a firm of Demerara merchants, receiving a 
promise from the defendant that he would, if necessary, meet 
the bills at maturity. Later the firm got into difficulties and 
.the defendant promised the plaintiff that if he would accept 
their bills the funds should in any event be provided. The 
first promise was a guarantee, the second an indemnity/’ 

Consideration for guarantee : —In every contract, we have 
seen, there must be some consideration. In a contract of 
guarantee also there must be some consideration, for example, 
forbearance to sue the principal debtor or delivery of goods to 
him, i.e., anything done or promise made for the benefit of the 
principal debtor upon the intervention of the surety. (S. 127). 

Implied indemnity : —A contract of indemnity may be either 
express or implied. An indemnity may be implied or inferred. 
There is an implied contract of indemnity by the principal 
against the consequences of lawful acts of the agent. 

Indemnity .holder ; —When the promisee in a contract of 
indemnity is compelled to pay damages in respect of the 
matter relating to the indemnity (a) he may recover the same 
from the promisor, (b) If he incurs cost in bringing or de¬ 
fending a suit in respect of the matter of indemnity, he is 
entitled to recover the same also, provided he acted according 
to th^ orders of the promisor and behaved like a prudent man 
(o)‘Be may also recover any money paid under a compromise 
*of a fcuit as aforesaid, if he did not violate the orders of the 
protnitor, and otherwise acted like a prudent man. (S, 125). 

Suretyship and insurance compared : —Both kinds of contracts 
require to a certain extent vbernmae ftdei . But this is not 
so in all cases, as in a contract of insurance the insurer has 
ordinarily no definite knowledge about the risk, but in a 
suretyship contract ordinarily the surety knows the risk, being 
acquainted with the debtor. The creditor does not ordinarily 
go to the surety and explain the risk or ask him to undertake 
it. 

Continuing guarantee: —A guarantee relating to a series of 
transactions to be performed by the principal debtor is a 
continuing guarantee. (S. 129). A in consideration tllat B 
will employ C in collecting the rent of B’s Zemindary, pro¬ 
mises to*be responsible to the amount of 5,000 rupees, for the 
due collection and payment of those rents. This is a continue 
ing guarantee. Here the guarantee relates to the collection of 
rents from time to time., Similarly a continuing guarantee 
may relate to the supply of goods from time to time, (Vide 
Ulus. (6)), , : 

A continuing guarantee may be revolted or withdrawn m 
to future transaction, by notice to the creditor. (S. ISO)*# The 
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aure^y is then discharged from further liability excepting his 
liability already incurred for past transactions prior to the 
giving of the notice. 

In case of a "continuing guarantee where the consideration 
is divisible, the surety may be discharged from future liability 
by giving notice of revocation. But where the consideration 
is given once for all, e.g., lor granting a lease or for the honesty 
of the servant* it cannot be revoked except when there is an 
express stipulation to that effect. 

A continuing guarantee may also be revoked or terminated 
by the death of the surety with respect to transactions made 
after the death of the surety, unless there is a special provision 
in the contract making his heirs or legal representatives liable. 
(Durga Pnya v. Durga Pada, 55 Cal. 154). In case of co¬ 
sureties, the death of one does not affect the liability of the 
other, so far as any transaction after the death of the former 
is concerned. 

Rights of surety : —The surety is entitled to take such action 
as the creditor would have taken when the surely pays or per¬ 
forms all that he is liable for, upon default of the principal 
debtor. He is thus invested with the rights of the creditor. 
<8 140). 

A surety is entitled to the benefit of every security given 
by the principal debtor at the time of the suretyship contract. 
If the creditor loses or parts with the securities without the 
consent of the surety, the surety is discharged to the extent 
of the value of the securities. (S. 141). There is an implied 
promise in every guarantee to indemnify the surety. The 
surety is entitled to recover the amount rightfully paid by 
him under the guarantee. (S. 145). 

Liability of surety:—It is co-extensive with that of the 
principal "debtor (S. 128), as to the time of its accrual or 
extent. The liability of the surety does not come to an end 
upon the death of the principal debtor, but it is extinguished 
when the claim against the principal debtor becomes in¬ 
operative. 

When default is made by the principal debtor, the surety 
may be made liable for the payment or performance under 
the contract, and the creditor may proceed against him, unless 
there is an express stipulation in the contract of guarantee 
that the creditor must in the first instance proceed against 
the principal debtor. 

Though surety's liability is co-extensive with that of the 
prncip&l debtor yet the remedy against the surety may be lout 
bv lapse of time, while the remedy against the pri nexpM 
debtor is kept alive by payment or acknowledgment, / 
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Discharge of surety: —A surety may be discharged in any 
of the following instances: — 

( i) By variation of the terms :—When any variance is made 
in the terms of the contract between the principal debtor and 
the creditor, without the surety’s consent, it will discharge 
the surety for transactions subsequent to the variance. (S. 
133). When a guarantee relates to the honesty of a servant, 
any alteration in the nature of his service without the surety’s 
consent will discharge the surety from future liability. But a 
surety is not discharged if the alteration of the terms of the 
Contract is not material or nqt prejudicial to the surety. 

(ii) By discharge or release of the principal debtor : —The 
surety is discharged when the principal debtor is discharged. 
This happens by the substitution of a new contract or by any 
act or omission of the creditor, which is injurious to the surety, 
or is inconsistent with his rights. When the creditor takes a 
fresh security from the debtor, the surety is discharged. ( tllus . 
(a).) A contracts with B to grow a crop of indigo on his land 
and to deliver it to B at a fixed rate, and C guarantees A’d 
performance of this contract. B diverts a stream of water 
which is necessary for irrigation of A’s land and thereby 
prevents him from raising the indigo. C is no longer liable 
oh his guarantee. When the creditor by his own act or negli¬ 
gence makes dhe discharge of the obligation by the principal 
debtor impossible, the surety is discharged. The ‘omission* 
of the creditor appears to refer to the failure of the creditor 
to perform his part of the contract, as for example the illus¬ 
tration (c) of section 134, wherein C the surety was discharged 
because the creditor, who was to supply the timber for the 
building of his house by A, failed to supply the same. 

Section 137 lays down that a mere forbearance to sue the 
principal debtor does not discharge the surety, unless such 
forbearance was the result of an agreement not to sue. The 
omission to sue within the period of limitation may be taken 
to be nothing more than a mere forbearance to sue. Again 
release of one co-surety does pot discharge others. (S. 138). 

(Hi) By composition , extension of time or agreement not 
to sue: —When the principal debtor and the creditor agree by 
way of a new contract to compound or to extend time or to 
agree not to sue, the surety is discharged. (S. 135). 

But the surety is not discharged when the contract to give 
time to the principal debtor is made by the creditor with a 
third person and not with the principal debtor. (S, 136). 

The surety guaranteed the honesty of a servant. The 
employer continued to employ him even after the servant was 
guilty of dishonesty in the course of his service and did not 
inform the surety about this. Subsequently the servant com- 
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mitted other acts of dishonesty. It was held that the surety 
was not liable. Phillips v, Foxall (1872), LJEt. 7 Q.B. 666. 

(iv) By act or omission impairing surety's eventual 
reinedies: —When the creditor does any act which is incon¬ 
sistent with the rights of the surety, or omits to do any act 
which is requiied to be done by him in the discharge of his 
duties towards the surety, and the eventual remedy of the 
surety against the principal debtor is thereby impaired the 
surety is discharged. (S. 139). B contracts to build a ship 
for C for a given sum, to be paid by instalments as the work 
reaches certain stages. A becomes surety to G for B’s due 
performance of the contract. C, without the knowledge of A, 

{ ire-pays to B the last two instalments. A is discharged by 
lis pre-payment, (Ulus. (a) ). 

A puts M as apprentice to B, and gives a guarantee to B 
for M’s fidelity. B promises on his part that he will, at least 
once a month, see M make up the cash. B omits to see this 
done as promised, and M embezzles.* A is not liable to B on 
his guarantee. (Ulus. ( c) ). 

Contribution amongst Co-sureties ; — When more than one 
person stand as surety for a fixed sum without any limitation 
to the extent of their liabilities, each of them shall pay the 
entire amount or the part of it which remains unpaid by the 
principal debtor. (S. 146). But in the case where the liabi¬ 
lity of each of the co-sureties is limited under the terms of the 
contract, he is liable to contiibute towards the debt upto the# 
limited extent. The illustrations to the section explain the 
matter. 

Co-sureties who are bound in different sums (liability hi 
different according to the terms of contract) are liable to pay 
equally as far as the limits of their respective obligation* 
permit. (S. 147). 

When a guarantee is given on condition that another co¬ 
security will join it, the guarantee is invalid if the other 
person does not join it f (S. 144). 

Invalid guarantee : —A guarantee obtained by misrepresen¬ 
tation of a material fact, or by keeping silence as to material 
circumstances, is void. (Ss. 142 and 143). 
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(Indian Sale of Goods Act, No. Ill of 1930.) 

HUtoary; ^-Before the passing of the Indian Contract Act 
o| 1872, the law relating to the buying and selling of goods 
of movables was full of uncertainties. Ch. VII of the Indian 
Contract Act was the first attempt to codify the law relating 
to sale of goods. It too proved deficient, as it failed to meet 
the growing complexities of modern business transactions. To 
remedy this defect the Indian Sale of Goods Act was passed 
in 1930 on the model of the English Sale of Goods Act 1893 
(66 & 57 Viet. Ch. 7l), with a few modifications to suit the 
peculiar Indian conditions. Amendments were made in 1933 
and 1940. 

Sale of goods and an agreement to sell : —In a sale of goods 
the property in th& goods passes at once from the seller to the 
Wyer as soon as a contract is made. 

’ , It is to be distinguished from an agreement to sell in 
W%ieh the transfer of goods takes place at some future date 
pubjfeut* to the fulfilment of certain conditions. An agree¬ 
ment to sell becomes a sale when the fixed time elapses or 
$&$ Auditions are fulfilled subject to which the property is 
IftM^ferred. (S. 4 (3) ). When the buyer obtains the goods 
under the terms of the agreement the sale is complete. The 
rights and obligations of the parties to the contract are not 
the same in a contract for sale as in an agreement to sell. 

When a sale is complete the risk of loss of the goods is 
wjth the buyer, whereas in a mere agreement to sell it is 
with the seller. In a sale the remedy of the seller in default 
of the payment of price is a suit for the same (S. 55 (1) ); 
whereas in an agreement to sell his remedy is to sue for 
damages for non-acceptance of goods. (S. 56). The remedy 
of the buyer under an agreement to sell is to sue the seller 
for damages for the non-delivery of the goods 
or for the specific performance of the contract. (Ss. 57, 58). 

Formalities pf the contract of sale of goods : — A contract of 
sale of goods is a contract whereby the seller transfers or 
agrees to transfer the property in goods to the buyer for n 
gun* of money. (S. 4 (1) ). 

In a contract of sale we find a seller, a buyer, and a 
money consideration for the agreement between the two. The 
seller and the buyer must be persons legally^j^ 
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S foy info a contract for transf erring and acqu iring proparty . 

i ip an ordinary confrici;"t¥ere most “be "an offer and 
acceptance for the purchase or sale of goods. The offer and 
acceptance may be oral or in writing. A contract of sale 
rpay also be implied from the conduct of the parties. It may 
be absolute or co n ditiona l. The contract may provide for 
immediate delivery and cash payment, or for payment by 
instalment, or for postponement of both delivery and pay¬ 
ment- (S- 5), 


Seller :—Seller or vendor means a parson who sells or 
agrees to sell goods, but does not include a person who has 
merely an option to sell. (S. 1 (13) ). 

Buyer -.—A buyer is a person who buys or agrees to buy 
goods. (S. I (1) ). But a person who has merely an option 
to buy does not become a buyer unless the option is exercised. 
(S. 24). 

Property : — Itg2#> an,i 
not merely a special property. IS. 1 pT) T^T^ffsiOtenotes 
complete ownership in goods as distinguished from other 
interest in property short of ownership. As fox example the 
pledgee’s interest in the goods pledged is a special interest, 
while the gentral property in the same remains tyith the 1 
pledgor. Thus property in goods must he distinguished 
from the limited or special right which is called 'pqs^efoum’. 


Subject-Matter of Contract 

* ♦ tut 

Goods :—The term includes every variety of movable jm* 
party excepting actionable claims and money. Jfc inoh|d0 
stocks, shares, growing crops, grass and things attach#*! & 
Or forming part of the land which are agreed to be 
before sale or under the contract of sale. (S. 1 (7) )* o 

A ship is incdmledJln the term 'goods’. (Behnke v, Beds 
fth vppingC J77TT9271~1 JT.TT' 649)7 

Future goods : —The goods which form the subject-mister 
of a contract of sale may be either existing goods owned an$ 
possessed by the seller or goods to he manufactured or pur¬ 
chased by the seller after the making of the contract* (S* 6 

There may be a contract for a sale of goods the acquisition 
of which by the sellei depends upon a contingency. A con¬ 
tract for a" present sale of future goods is Nothing but an 
agreement to sell the goods. (S. 6 (3) ). 

Specific good? means goods identified and agreed upon at 
% time of the contract of sale as distinguished from un¬ 
ascertained goods. (S. (14) ). - - 

' Teri$hed goods :—When there is a contract of sale m 
specific goods and the goods have without the knowledge otf 
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th^ seller* perishedor become so damaged as M longer answer 
description, the contract will be void. (S. 7). This rule holds 
#ood also in a case where there is a contract for the sale of 
specific goods and a part of the goods has already ceased to 
e$i»i Without the knowledge of the parties. (Barrow Lane & 
Ballard Ltd . v. Phillips & Co ., Ltd., Q9291 1 K.B. 574). 

If the specific goods about which an agreement to sell is 
made# perish or become so damaged as not to answer descrip¬ 
tion without any fault on the part of the parties subsequent 
to the agreement and before the risk passes to the buyer, the 
agreement may be avoided by either party. (S. 8). In a con¬ 
tract for sale of 200 tons of potatoes to be grown on a parti¬ 
cular field* the delivery of the goods became impossible by 
reason of the failure of the crop for no fault of the seller, and 
it was held that the seller is to be excused for such non-deli¬ 
very. (Howell v. Coupland (1876), 1 Q.B. 258). 

Prick: —The consideration that passes for the sale of goods 
is nloney. If the consideration for the transfer of goods is 
other kinds of goods it is not a sale but an exchange by barter. 
If the consideration for transfer consists partly of goods and 
partly of money it is to be regarded as a contract of sale. 
(Aldridge y. Johnson (1857), 7 E. & B. 885). 

The price for a sale may be fixed by the parties, or may 
be settled in a manner agreed upon, or may be determined 
from the dealings between the parties; and when it cannot be 

determined the price must be a reasonable price. (S. 9). 
Ttee parties may also stipulate that the price may be settled 
txyvalue* appointed by them. If the valuer cannot or does 
not make the valuation, the agreement becomes void. If the 
valuer is prevented from making the valuation by the fault 
of a party, the other party is entitled to damages against the 
former. The buyer must pay a reasonable price when the 
goods had been delivered to him, and the valuer cannot or 
dues not make any valuation. (S. 10 ). What is a reasonable 
price will depend upon the circumstances of each particular 
case. 

In contracts of sale the amount of increased or decreased 
duty is to be added to or deducted from the price. (R. 64A). 
% Conditions and Warranties : —Contracts of sale are often 
made subject to certain stipulations. It is important to deter¬ 
mine whether these simulations are or are not the essence of 
contract. 

A stipulation regarding the subject matter of sale may be 
either a condition or a warranty. A condition is a stipulation 
essential to the main purpose oi the contract. It is a represen¬ 
tation that a thing is or shall be, on the truth of which the 
contract depends. It goes to the root of the contract. A 
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warranty is a stipulation collateral to the i^am purpose <*# Wr 
pitess object of the contract., 

j Stipulation as to time for pay merit : —Ordinarily the time" 
fbir pavnieut Of the price is not the essence of the Contract for 
sale of $oods. Under the terms of a particular contract th# 
time for payment of the price may become the essence of the* 
contract. (S. JJ), There is a presumption that the stipula¬ 
tion as to time of payment is not an essence of the matradt, 
but any other stipulation, eg., a stipulation as to the time of J 
delivery, may or may not he the essence of the contract ac*| 
cording to its particular terms. * 

Breach of condition or warranty: —The distinction be¬ 
tween a condition and a warranty lies in the effect of their 
breach. A breach of condition entitles the aggrieved party j 
to repudiate the contract; while a breach of warranty gives j 
rise to a claim for damages, dint not jo a right to reject goojy 
o r to re~mgI 5tri3ie contract. (S. 12 (‘iTWl •*''WmayTseTop 
the breach of warranty in diminution or extinction of price. 
The measure of damages for breach of warranty is the esti¬ 
mated loss directly and naturally resulting in the ordinary 
course of events from such a breach. (Bastock & Co v, 
Nicholson & Sons, 119041 1 K.B. 725). Whether a particular 
stipulation in a contract for sale of goods is a condition mr 
warranty depends in each case on the construction of the con¬ 
tract. A stipulation may be a condition though called a 
warranty in the contract. (S. 12 (4) ). 

But there are many cases in which it is difficult to deter*** 
mine whether a stipulation is a condition or a warranty, and 
hence the Sale of Goods Act lays down certain rules of inter¬ 
pretation. (a) When the contract is not severable and the 
buyer has accepted the goods, or (b) where the property in 
the goods has passed to the buyer in a contract for specific 
goods, he can only claim damages even when there was a 
breach of condition. The buyer may, in a contract subject 
to a condition to be fulfilled by *he sellei, instead of repudiat¬ 
ing the contract, waive the condition and treat the breach of 
the condition as a breach of warranty entitling him to 
damages. 

When after a breach of a condition the party entitled .o 
terminate the contract accepts the performance, or otherwise 
treats the contract as existing, the condition becomes effective 
only as a warranty enabling him to claim damages only. (S. 
18). 

''When the subject-matter of a contract of sale is a specific 
existing chattel, a statement as to some quality possessed by 
tu attaching to such chattel is a warranty, and not a condition* 
Unless the absence of such quality or the possession of it t© a 
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smaller extent makes the thing sold different in kind from the 
thing as described in the contract/’ (Harrison v. Knowles 
Fmter > l K.B* 610), 

Caveat En^ptor;—(Let the buyer be on his guard). The 
general principle of law is that it is the duty of the buyer to 
make himself acquainted with the defects, if any 2 of the goods 
he is purchasing; the seller is under no obligation to vouch¬ 
safe expressely or by implication for the quality or fitness, 
esccept in cases of misrepresentation and fraud. Thus ordi¬ 
narily there is no implied warranty or condition as to the 
quality or fitness of goods supplied for any particular purpose 
under a contract for sale. 

But the law now implies certain condition or warranties 
as to title, quality, and fitness of goods, unless they are ex¬ 
pressly excluded by the terms of the contract or unless the 
circumstances are such as to show a different intention. 

Conditions implied by law: — 

(a) As to title :—There is an implied condition on the part 
of the seller that he has a right to sell the goods, and in the 
ease of an agreement to sell, he will have a right to sell the 
goods, at the lime when the property is to pass. (R. 14 (a) ). 

Thus when a. man exposes goods for sale in his shop, it is 
implied that he has a good right to sell them. 

(b ) hi sale by description :—There is an implied condition 
in a contract for the sale of goods by description that the goods 
will correspond with the description, and if the sale is by 
sample as well as by description, it is not sufficient that the 
bulk of the goods corresponds with the sample if the goods 
db not Correspond with the description* (S* 16), 

In Varley v. Whipp, *119001 1 (J.B. 513, the plaintiff agreed 
to sell and the defendant to buy a reaping machine which was 
not seen by the defendant. The plaintiff stated that it was 
only one year old and very slightly used. After the delivery 
of $he machine, it was found not to correspond with the plain¬ 
tiff’s description, and the defendant returned it* In an action 
to recover the price it was held that it was a sale of goods by 
description, and hence i condition was implied that the 
machine should correspond with that description. 

(o) Sale of manufactured goods ;—In the case of a sale of 
goods by description* whether the seller is the producer or 
not—there is $n implied condition that they are of merchant¬ 
able quality. That is they must be saleable at that time by 
the same description. iR. 16 (2) ). For example the cement 
which has hardened into stone bv water is not of merchantable 
quality. (Montreal Light , Heal & Power & Co. v. Sedgwick* 
£1910f A.C. 598). This rule applies to the sales otet the, 
Counter. (Morelh v. Fitch & Gibbons, £19281 2 K.B, 636). 
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(d) Sale for a particular purpdsb: —Where the buyer ex¬ 
pressly or by implication tushes it known to the seller the 
particular purpose for which the goods are required, and it is 
shown that the buyer relies on the skill or judgment of the 
seller, there* is an implied condition that the goods must be 
reasonably fit for the purpose for which they are intended. 

For example when a person buys a hot water bottle, there 
is an implied condition that the bottle purchased is fit for hold¬ 
ing hot water. (Priest v. Last , C19033 2 K.B. 148). But if the 
buyer examines the goods and the defects are such as would be 
revealed on such an examination there is no such implied con- 
diflon. ( Thomett & Fehr v. Beers & Sons 119193 1 K.B. 486) 

But if a specific article is sold under its patent or trade 
name there is no implied condition as to its fitness for any 
particular purpose. IS. 16 (1)3. But if the buyer while using 
a trade name indicates that he relies on the seller’s skill and 
judgment for its being used for a particular named purpose, 
he does not buy it 'under a trade name.’ ( Baldry v. Marshall, 
119263 1 K.B. 260). Even a partial reliance by the buyer on 
the skill and judgment of the seller will bring the case within 
this section. ( Cornwell Laird v. Manganese Bronze & Brass 
Ltd ., 119343 A.C. 402). 

A shop girl was given a bottle of ginger beer by a friend 
of her who brought it for her. She drank a part of the con¬ 
tents before discovering a dead snail in the bottle. The dis¬ 
covery gave her a shock and caused her illness. It was held 
the maker of goods when he sends them out in the form in 
which the ultimate buyer will consume them, is to exercise care 
and attention even though the ultimate buyer makes no con¬ 
tract with him. (M' Abater v. Stevenson , [19323 A.C\ 562). 

When one took milk from the company and after consum¬ 
ing it was infected by typhoid germs contained in it, it was 
held that there was an implied condition that the milk was 
reasonably fit for consumption. Frost v. Aylesbury Dairy Co. 
119061 1 K.B. 608). 

(c) If sage of trade: —-There may also be a condition as to 
quality or fitness of a thing according to the usage of a parti¬ 
cular trade. This is entirely a question of evidence. Thus 
when goods are ordered from a manufacturer of those goods, 
there is an implied condition that the goods ordered should 
be those which are manufactured bv the seller. (Johnson v. 
Raylton (1881), 7 Q.B.D. 438). 

(/) Sate by sample :—In a contract of sale by sample there 
are these implied conditions:— (a) that the bulk shall corres¬ 
pond with the sample in quality; (b) that the buyer shall have 
a reasonable opportunity of comparing the bulk with the 
sample; (Smith v. Hughes (1871), L.B. 6 Q.B. 597); and that 
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{c) the foods,shall be free from any defect rendering them 
unmerchantable, which would not be apparent on reasonable 
examination of the sample. (S* 17 ). „ 

• An express condition in a contract does no negative an 
implied condition according to the provisions of the Act, unless 
the latter is inconsistent with the former. Thus the existence 
of a special condition that the goods should be passed after 
the survey by a certain officer, does not negative an implied 
condition that they shall be fit for the purpose for which they 
were intended. 

Implied warranty: —In a contract of sale there is an 
implied warranty that the seller has a right to sell the goods 
(S. 14 (a) ) and that the buyer shall have and enjoy quiet 
possession of the goods purchased. (S. 14 ( b ) ). In such a 
case there is an implied warranty that the goods are free from 
any charge or encumbrance unknown to the buyer before or 
at the time of the contract. (S. 14 (c) ). But a contrary 
intention may appear from the circumstances of any parti* 
cular case. In case of sales in execution of a decree or of a 
distress warrant or in case of sale of forfeited pledges by a 
pawn-broker, there is no such implied warranty. There is 
also a warranty of fitness for a particular purpose according 
to the tisage of trade. (S. 16 (3) ). For example, there may 
he a warranty that certain goods are not sea-damaged accord¬ 
ing to the usage of a particular trade. {Jones v. Bowden 
(1813). 4 Taunt. 847). These instances of implied warranty 
may exist in a contract of sale of goods, even when there are 
express warranties in the same, unless the former is inconsist¬ 
ent with the latter. (S. 16 (4) ). 

When anv goods to which a trade mark is applied the 
seller shall be deemed to warrant that the mark or description 
is genuine. If it is not genuine the fact must be expressed in 
writing. (S. 17 pf the Indian Merchandise Marks Act, 1889 
No. IV of 1889. 

Apart from warranty a person selling* goods knowing it to 
be dangerous , is under a dut> to warn a buyer presumably 
ignorant, that special care is necessary. {Clarke v. Army and 
Nary Society, 119031 1 K.B. 155). 

EFFECTS OF CONTRACT 

^ (1) Transfer of Property 

It is important to determine the exact time when the pro¬ 
perty passes from ihe seller to fhe buyer because as soon as the 
ownership passes the risk lies with the owner* Very frequently 
the transfer of ownership is not coincident with the transfer 
of possession. 
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(a) Specific or ascertained goods:*— The general rule is 
that the time of transfer of property to the buyer in the ease 
of a sale of specific or ascertained goods will depend upon the 
intention of the parties. It may be ascertained bv a reTefehe<- 
fo^the terms of the contract, the conduct of the parties and 
the circumstances of the case. Simply the delivery of the 
goods or the payment of the price does not enable one *,0, 
determine whether the property passes to the buyer or not 
In the absence of any fact or circumstance showing a difterent 
intention the following’rules may be followed for ascertain¬ 
ing the intention of the parties regarding the passing of the 
property in the goods. (S. 19;. 

(i) In the case of a sale of specific goods, that is, goods 
identified and agreed-upon,* the property passes to the buyer 
when the contract is made, provided the contract is uncondi¬ 
tional and the goods are in a deliverable state . (S. 20). Goods 
are said to be in a deliverable state when they are in such a 
state that the buyer would under the contract be bound to 

! take delivery of them. (S. 2 (3) ). In such a case the time 
for the payment of price or the delivery of goods may be post¬ 
poned to a future date, even though the property in the 
goods passes immediately to the buyer. There Was a contract 
for sale of a stack of hay standing in field, at a sum £145, 

I upon the term that the hay is to be allowed to stand on the 
I field until the 1st of May next and not to be cut till paid for. 

| The property in the goods passed to the buyer immediately 
l after contract, and the loss by fire in the meantime fell on 
* him. (Taiding v. Baxter (1827), 6 B. & G 360). 

(it) If specific goods are sold and the seller is to do some¬ 
thing for putting the goods in a deliverable state, the pro¬ 
perty docs not pass to the bu\er until that thing is done and 
the buyer has notice of the same. (S. 21). There was 
contract for the purchase of a horizontal condensing engine 
at h fixed price on terms that it should be placed Gee of cost 
on rail in London. The property in the goods did not pass to 
the buyer until the engine was safely placed on the rails, 
(Underwood Ltd . v. Burgh Castle Brick and Cement Syndicate 
119221 1 K.B. 343). 

(Hi) In a contract for sale of specific goods in a deliverable 
state the property does not pass to the buyer when the’ seller 
■IttWSP its terms is bound to do something, e.#., weigh, measure 
test, etc., for the purpose of ascertaining the price, until he 
does so and the buyer has notice of the same. (S. 22). 

(iv) When goods are delivered to the buyer upon 
MwrggjjjJJ or *on sale or return 9 or *on sale on trial’, He pro* 
them passes to the buyer when he signifies Ms 
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f “ approval or acceptance. But when the buyer does not so 
signify his intention but retains the goods without signifying 
/ his intention of rejection either, the property passes to the 
I buyer upon the expiry of the time fixed for returning the 
' goods or the expiry of a reasonable time. (S. 24). In Kir - 
tiham Attenborough 118971 1 Q.B. 201, it was held that 
the property in the goods passed to the buyer upon receiving 
the goods from the seller ‘on sale or return’ terms when the 
* buyer pawned the same to a third person. A person fraudu¬ 
lently obtained goods from the plaintiffs stating that he in¬ 
tended to sell them. He pawned the goods with the defend¬ 
ants. The plaintiffs brought an action to recover them. It 
was held that the property passed to the defendants. (In 
London Jewellers v. Sutton, L19341 2 K.B. 206). 

I (b) In unascertained goods: —The purchaser of unascer- 
I taineu goods does not acquire the property in them until they 
2 are ascertained. (S. 18). In a sale of certain quantity of 
2 article from a larger bulk the property passes to the buyer 
m when the goods are separated. ( Diwon v. Fates (1833), 5 B 
and Ad 313). 

In the case of sale of unascertained or future goods by 
description the property in the goods passes to the buyer when 
tiny are ascertained and appropriated to the contract by 
mutual assent. Thus in a case of a sale of one jar of beer out 

) of a number of jars, the property in the tiling sold passes to 
the purchaser when the thing is selected and appropriated. 
(Law it & Marwood v. Du dm, [19261 1 K.B. 223). 


In a contract for the sale of unascertained or future goods 
.by description w'hen the goods of that description and in a 
1st ate ready for delivery are unconditionally appropriated to 
lihe contract by either party with the express or implied assent 
of the other, the property in these goods passes at once to the 
buyer. (S. 23 (1) ). 

I Such an appropriation is made, when the goods , are 
M delivered, to a carrier for transmission to the buyer. But the 
f transmission to the buyer or to the carrier is to be made with 
{the scle purpose of making a delivery to the purchaser un~ 
f couditiorally and without reserving any right in the seller to 
|dispose of the same. (S. 23 (2) ). 

Iteservatirn of right of disposal :—The seller may reserve 
the right of disposal of the goods until certain conditions are 
fulfilled, notwithstanding their delivery to the buyer, or to 
some other person on his behalf. (S. 25 (1) ). 

This rignt of disposal is often reserved by the seller in 
Order to ensure the payment of the price in case of sales 
iJjHween persons living at a distance, and the goods are tent 
||ftrOugh a common carrier. 
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^ Thus, when goods are shipped but the seller takes the * 
trill ol lading as being deliverable to the order of himself or 
his agent, the seller is presumed to reserve the right of 
disposal, (8. 25 (2) ). Again when the seller of goods draws 
on the buyer and transmits the bill of exchange and the bill 
of lading together to the buyer for secuiing acceptance pi 
payment, the buyer is bound to return the bill in case he does 
not honour the bill of exchange. But if he wrongfully retains 
the bill of lading the property in goods does not pass to him. 
(S, 25 (3) ). Because in such cases the seller never intends 
that the property in goods should pass to the buyer though 
the goods are transmitted for sale. 

C. I. P. Contract : —In such a contract of sale the price 
fixed covers cost, insurance and freight, and the seller after 
shipping th#goods sends to the buyer the bill of lading, the 
policy of insurance and an invoice of the goods shipped. In 
such a contract the property of the goods passes if the seller | 
does not reserve his right of disposal. If he endorses the bill! 
of lading over to the purchaser, it may be presumed that his 1 
intention is not to reserve the right of disposal. But if be 
endows it in blank and hands it over to his agent for delivery 
to tiie purchaser, it is clear that he intends to retain the right 
of disposal. ( Bolkrishan v. Fazal ElaJn A. I. /£., C19271 

F. O. B. or F. O, R, Contract: —It is a contract in which 
the goods are placed Free on Board or Free on Rail . In it 
the pioperty in the goods passes to the buyer when they are 
so plated on beard or rail. The seller is to put the goods on 
board at his own expense, and the risk of the buyer begins 
trom the tune when they are so placed. 

Risk of Loss:—Unless specially mentioned in the contract, 
the goods are to remain at the seller’s risk until the property 
is transferred to the buyer. Ana when the property is trans¬ 
ferred to the buyer the goods lemain at the buyer’s risk irres¬ 
pective of whet: er d*Uve T y has been made or not. But if 
the delivery is delayed through the fault of any party the risk 
is to be borne b\ him. 

When the goods remain m ] *>sse*sion of the, seller after 
the passing of property to the Imyer, or when the goods are 
in possession of the buyer before the passing of the property 
to him, the party in possession of goods is to be considered as 
a bailee of the goods on behalf of its owner. And hence he 
must take reasonable care like an ordinary prudent man of 
such goods in his possession. {S, 26], 

Documents of title to goods : —It includes a bill of lading, 
dock warrant, warehouse keeper’s certificate, whar-fmgers’ 
certificate, railway receipts, warrant or order for the delh#y 
of goods, and any other document used in the ordinary counse 
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of business ns proof of the possession or control of gbods, 
Or authorising or purporting to authorise, either by endorse¬ 
ment or by delivery, the possessor of the document to transfer 
or m*eive goods fhereby represented. (S. 2 (4) ). 

0) Bill of lading: —It is a receipt for goods shipped, 
signed by the person who contracts to carry them or his agent 
(master of the ship) stating the terms on which the goods arc 
delivered. It is a document of title to, as well as a proof of 
possession of, goods covered by it. 

(ii, iii, iv) Dock warranty warehouse keeper’s certificate 
and wharfingers’ certificate :—These are documents of title in 
respect of goods lying in any dock or warehouse or on any 
wharf, signed by or on behalf of the person under whose 
custody and control the goods remain. 

(t) Delivery order :—It, is a document of title to goods 
issued by the owner of the goods authorising the warehouse¬ 
keeper to deliver the goods to the person named in it. 

(vi) Mate’s receipt : —It is a provisional document by which 
the Receipt of the goods on behalf of the ship is acknowledged, 
but it is not a document of title. It is superseded by the 
Subsequent issue of the bill of lading. 

(vii) Cash receipt: —It is also not a document of title, but 
is simply a receipt for the price of the goods given by the 
vendor or his agent on the production of which the carrier 
delivers the goods. 


(2) Transfer of title 

General rule: —The maxim of law is that no one can give 
that which he lias not got. (Nemo dot quod non hahet ). Thus 
if any sale of goods is made In a person who is neither tlieii 
owner nor by a duly authorized agent competent to sell, the 
buyer will not acquire any better right to the goods than that 
possessed by the transferor. (S. 27). 

Exceptions: —But theie are certain recognised exceptions 
to the rule. 

(a) Estoppel :—Sale by^ mere possessor under certain cir¬ 
cumstance* in which the real owner of goods is precluded by 
his Conduct from denying seller’s authority to sell them, 
Confers good title. (S. 27). For example the real owner may 
have given the purchaser to understand that he can buy the 
goods. {Pickard v. Sears (1837), 6 A. & E. 469). 

(b) Sale ty 2/ a mercantile agent in the ordinary course of 
business, and with the owner’s consent in possession of goods 
or documents of title to the goods, shall pass valid title, if the 
buyer acts in good faith and is not cognisant of the seller’s 
want of authority. (S. 27 proviso). A mercantile agent means 
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a permn having in the customary course of his business a$ an 
agent, authority either to sell goods or to consign goods for < 
sale or to buy goods, or to raise money on the security of ) 
goods. (S, 2 (9) ). 

(c) Sale by one ojr joift^-owtiers will convey a valid title, 

when he has thfirgoTe possession of the goods by permission of 
the co-owners, and the and does not 

know at the time of the contract that the seller has no authority 
to sell. (S. 28). 

(d) Sale by person untlt%, voidable contract: - When the 

seller has acquired" the goods under a voidable contract— 
a contract that can be avoided on the ground of misrepresen¬ 
tation, fraud, coercion or undue influence—he can^fconfer a 
good titlefto the buyer, if ( i * the contract under which the 
seller acquires possession of the goods, has not been rescinded 
at the time of the contract for sale; (u) the buyer acts in good 
faith; and (ui) the buyer has no knowledge of the defect of 
the seller’s title. (S. 29;. * 

A person bought goods on credit posing himself as an 
important personage well-known to the seller. He sold the 
goods to a third person who acquired a valid title as the shop¬ 
keeper did not repudiate in time. (Phillips v. Brooks. Q9191 
2 K.B. 243). 

But the sale by a pei^on who is in possession of goods by 
theft or extortion, or under a void contract cannot confer a 
valid title to a purchaser from him. (Cundy v. Lindsay , . 
(1878), 3 A.C. 459). 

A certain woman represented herself as the wife of X, h 
person wellhnown to firm of jewellers who contracted to sell 
with the woman as the wife and agent of X. The woman 
pledged it with Y. The jeveller was held entitled to recover 
as the contract was void and not voidable, (Lake v. Simons, 

119273 A.C. 487). 

(e) Seller in pos*essipn after sale: — When after a sale of 
goods, the seller or bis mercantile agent continues in the 
possession of goods or the documents of title and then trans¬ 
fers them to a third party by selling, pledging or disposing 
them in any other way, lie confers a valid title, if it is shown 
that the third party acted in good faith arid had no notice of 
the original sale. (S. 30 (1) ). 

(f) Buyer Jp pQssessivnof goods : —Similarly a buyer or his 
mercantileagent obtaining possession of goods or titles to 
them under an agioeinent for sale and with the consent of the 
seller, can confer a valid title to^ goods or document by sale, 
pledge, etc., to a third party Teceiving them in good faith mil 
without notice of any Hen or other right of the original seller. 
(S. 30 <2| )„ 

12 
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Hire-purchase agreement :—These are arrangements by 
which it is agreed that the goods are to be transferred in con* 
sideration of a certain number of fixed periodical payments* 
(Until the whole of the payments is made the seller retains the 
ownership of the goods. But as the hire-purchaser gains 
possession of the goods, he can transfer them and can confer 
a valid title to an innocent third party acting in good faiths 
even before he has actually paid all instalments. (Lee v; 
*Butler (1893), 2 Q.B. 318). But if a hire-purchaser dbtams 
possession of goods under an agreement which is in effect h 
contract for the hire of goods, with a condition that he shall 
have the goods when a certain number of payments wmtld be 
mada by him, and he would have the option to terminate the 
contract by the delivery of the goods, he is not a jJhrson who 
has 'agreed to buy' goods, and as such, he cannot confer a 
good title to a bona fide purchasei or pledgee. (Helby v. 
Mathews , 118951 A.C. 471). 

The plaintiff let a motor car on hire-purchase to a person 
who agreed to keep the car in good repair and working condi¬ 
tion, and the car was to be the property of the plaintiff until 
all the instalments are paid. During the currency of the 
agreement the car was damaged in an accident and was sent 
to defendants for repairs. After it was sent to the defendants 
the hirer made defaults m the payment of instalments. The 
plaintiff: demanded the car after the commencement of the 
Impairs, It was held that the defendants had a lien on the 
car as against the plaintiff for the cost of repairs. (Grcfti v. 
All Motors, Ltd,, 119173 1 K.B. 625). 

(g) Market overt :—It means open, public markets. A 
purchaser acquires a good title to goods purchased m such 
market overt. But if a shop-keeper purchases in his shop, he 
cannot get the benefit of a purchase in market overt. Ardath 
Tobacco Co, v. Ocker (1931), 47 T.L.R. 177. Similarly7i sale 
to a shopkeeper in a showroom of a shop is not a sale in 
market overt, (Hargreave v. Spink (1892), 1 Q.B. 25). 

(b) Negotiable instruments :—One acquires a good title to 
them if he takes them bona fide for value, notwithstanding 
any defect of title in the person from whom he takes. 


(3) Performance of the Contract 


The Right of the buyers (or the duties of the seller). 

The rights and duties of buyers and sellers being correla¬ 
tive, the rights of one party correspond to the duties of the 
other. 


The buyer's rights fall under the following heads: • 


mg delivery wi 


[M Cff deKi?e^:~The following rule* regard 
throw light on the duties of the seller. 
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Seller's duty : —The seller’s most important duly is to 
deliver goods to the buyer in accordance with the terms o£ the 
contract of sale. (S. 31). 

Delivery: ^-Delivery means voluntary transfer of posses* 
sion from one to another. ( S. 2(2 }). It may be aci^al, 
con ^SM4iy, e or syg ^c al. must be some contract 

or declaration on fnepart of the person transferring the goods. 
The general rule about the delivery of goods is that unless 
otherwise agreed, the seller is to be ready and willing to give 
possession of the goods on payment. (S. 32). 

Delivery may be actual or constructive— 

(a) Delivery may be made by doing anything which the 
parties agree to treat as delivery. 

Cb) The actual physical handing over of the goods is 
not necessary. A delivery which has the effect of 
putting the goods in possession of the buyer of 
of his authorised agent will be a valid one. 

For example the handing over of the key of a warehouse 
may operate as a delivery of the goods in the warehouse. 

When the goods sold are, at the time of the sale, in the 
possession of a third party, the delivery is not complete until 
and unless the party acknowledges that he holds the goods on 
behalf of the buyer. (8. 36 (3) ). 

j Part deliver y A delivery of a part of the goods has the 
eff^^pfpassng the property hi the whole when ihe delivery 
of Che part is made in progress of the delivery of the whole, 
but, when the intention is to sever the part from the whole, 
a delivery of a part dobs hut operate as the delivery of r the 
wlidlfc (8. 34). When the master of a ship delivers a part 
of the cargo to the consignee in course of making a delivery 
of the whole, property in the whole will pass to the consignee, 
The intention of severing the part from the whole is to t e 
gathered from the facts and circumstances of a particular case. 
For example, when a part of the goods is delivered with the 
object of securing payment of that part only, and the delivery 
of the rest will follow in the same way, the delivery of the 
part does not amount to the delivery of the whole. 

f Time of delivery :*—If there is no express contract, the 
sellerTs not bound to deliver goods until the buyer applies for 
it. (8. 35). When under the contract, the seller is bound to 
send the goods to the buyer, but no time is fixed for sending 
them, the seller is hound to send them within a reasonable 
time. (S. 36 (2) ). The demand for delivery by the buyer 
and the tender of delivery by the seller must be made at a 
reasonable hour. {8. 36 (4) ). - 

dfjjgge qij^livery % ^-The question whether the buyer is to 
go to*^^ler 1 s"pmce and take possession of the goods* or 
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the seller ft to send them to the buyer ft to be determined, from 
the terns of the contract. But if there ft no impli^ or 
express agreement to the effect, the goods axe to be delivered 
at the»place at which they are at the time of the sale, or the 
agreement of sale, or at the place at which they are manu¬ 
factured or produced, as the case may be. (S. 36 (1) ). 

The seller ft under no obligation to send or to carry goods 
to the buyer. 

Expenses of delivery :—If there is no agreement to the 
contrary, the expenses incidental to putting the goods into a 
deliverable state is to be borne by the buyer. (S. 36 (5) ). In 
C. I. F. contract seller bears freight and charges of insurance 
but in F. 0. B. contract the seller bears the expenses up to 
shipping of goods. 

Delivery y to Carrier :—When it is agreed that the seller ft 
io send the goods to the buyer, delivery to a common carrier 
fqx transmission to the buyer or to a wharfinger for safe 
custody, is prima facie deemed to be & delivery of goods to 
the, buyer. (S. 39 (1) ). But the seller must take, unless 
otherwise agreed, all reasonable precautions on the buyer's 
behalf for the safety of the goods in making contracts with the 
carrier as to the carriage. If the seller fails to do so, the 
buyer may refuse to treat the delivery to the carrier as a 
delivery to himself or may hold the seller responsible for 
damages. (S. 39 (2) ). 

And unless otherwise agreed, in case of any sea transit, the 
seller must give reasonable notice to the buyer for enabling 
him to insure the goods during sea xo\ age. If the seller fails 
to do so, he may be held liable for the risk during such transit. 
(S. 39 (3) ). 

The effect of delivery to a carrier is, in the absence of any 
special conditon, that the property in the goods passes to the 
buyer together with the risk of the transit. In such a case 
the carrier becomes the agent for the buyer who can sue for 
any damage to or non-delivery of, the goods. And the seller 
is entitled tor sue for the price at the place where the delivery 
takes place. 

Delivery by instalments: —The general rule ft that the 
buyer ft not bound to accept delivery of goods by instalments, 
in the absence of any agreement to that effect. (S. 38 (1) ), 

Where there ft a contract for sale of goods to be delivered 
by instalments which are to be separately paid for, and the 
seller makes no delivery at all 6t A efebtive delivery in one or 
more instalments, the buyer may repudiate the contract or 
may plaim compensation, as the circumstance of the case and 
terms of contract will ’allow. But a single breach may be 
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very serious as to frustrate the contract. ( Maple Flock ■Go. v. 
Universal Furniture, etc., Ltd., [19341 1 K.B. 148). [S.'38 
( 2 ) 1 . ■ • 

In a contract for delivery by instalments the Court is to 
see whether each party is ready and willing to perform his 
part of the contract at the time of the delivery of each instal¬ 
ment. (Braithwaite v. Foreign Hardward Co., [19051 2 K.B. 
543). 

Damages for non-delivery : —When the seller "wrongfully 
neglects or refuses to deliver the goods, the buyer may sue 
him for damages for non-delivery. (S. 57). 

( b) Buyer’s right of examining goods: —The buyer must be 
given at the time of delivery a reasonable opportunity m\ 
examine the goods for asceitaining whether they are in con-J 
fortuity with the contract, and if he is not given such an \ 
opportunity, he may refuse to accept them. (S^4|). In a" 
case where the buyer was shown closed casks safSfxo contain | 
goods contracted for, it was held that he had no sufficient! 
opportunity to examine them as he could not see whether the! 
casks really contained the goods he contracted to purchase. 

Sale by sample or description :—Whether a sale is a sale 
by sample, or a Bale by description, it is to be determined 
from the terms of the contract, express or implied. (S. 17). 
The object of a sale by sample is to ascertain the quality of 
ihe goods, and a sale by description refers to the kind of things 
contracted for. In a sale by sample it is implied that the , 
goods supplied shall correspond with the sample in quality. | 
and that the buyer shall have a reasonable opportunity off 
tomparing the same before acceptance In a sale purely by 
description the buyer takes the risk as to the quality of the 
goods unless there was a warranty as to their quality or unless 
they were of such a poor quality as not to answer that des¬ 
cription. Even when goods are sold by description and "with 
all faults* they must accurately answer that description. If 
the sale is by sample as well as by description, it is not suffi¬ 
cient that the bulk of the goods corresponds with the sample 
if the goods do not also correspond with the description, (S- 
15). When the contract is for “refined foreign rape oil. 
Warranted only equal to samples”, the condition is not satisfied 
when it is equal to samples, but is not ‘refined foreign rape 
oil’. Nichol v. Godts (1854), 10 Exch. 191. 

(c) He is entitled to have the conditions and warranties, 
if any, observed. "TTuless the buyer Waives the condition the 
breach of it entitles him to rescind the contract, or he may at 
his option treat it as a breach of warranty and claim damages. 
In case of breach of warranty the buyer can only claim 
damage but cannot repudiate the contract. (S. 12) < 
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(d) Bcmr f » remedy against breach:—He may sue far 

1 damages for non-delivery or for specific performance for 
breach of a contract to deliver specific or ascertained goods he 
has contracted to buy, (8$. 57, 58), He may sue for damages 
for breach of*warranty or may defend an action bv the seller 
hy claiming diminution or extinction of the price on the 
ground of breach of warranty, (S. 59), He may also claim 
interest on the amount of the price by way of damages and 
^ Special damages. {8. 61). 

Labilities of the buyer: —When goods are delivered at the 
proper time and place, the buyer is to accept and pay for them 
in accordance with the terms of the contract. (S. 31). In the 
absence of any express contract, he must apply for the delivery 
of the goods (S. 35) at a reasonable hour. (S. 36 (4) ). 

(n) Delivery of wrong quantity: —If the seller delivers 
to the buyer either fffofeor^less of the goods contracted for, 
the buyer may reject them or accept the whole or any pan. 
But if he accepts them he must pay for what he retains, 
whether more or less than the quantity ordered at the contract 
rate. (8. 37 (1) (2) ). 

(b) Delivery of goods of wrong description: —When the 
seller delivers to the buyer the goods contracted for mixed 
with goods of a different description not included in the con¬ 
tract. the buyer has the option of accepting the goods In 
* accordance with the contract and rejecting the rest or refusing 
the whole. (S. 37 (3) ). These above provisions are subject 
to any usage, trade or special agreement between the parties. 
(S. 37 (4) ). 

Risk of deterioratwn : —When goods are sold at one place 
and "the seller agrees to deliver them at his own risk at some 
other place, the buyer is to bear the wsk of deterioration in 
transit, unless otherwise agreed. (S. 40). 

(c) Buyer's liability in neglecting or refusing delivery: — 
He must take delivery of the goods purchased within a reason¬ 
able time after the request by the seller to take delivery of 
them. If he fails to do so he must compensate the seller for 
; the loss sustained by him for his neglect, or refusal, and must 
f also pay a reasonable charge for the care and custody of the 
goods. (S. 44). He may refuse if he has valid reasons for 
the same. 

(d) Acceptance of gooffs : —An acceptance of goods hy the 
buyer miy ‘Be inferred From the following:— (i) when he 
intimates his acceptance; (it) when he does something in 
respect of the goods whereby, it can be inferred that the 
ownership of them passed to him, for example, when the 
buyer re-sells the goods to a third person; (in) when he retains 
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the goods alter the lapse of a reasonable time without inti¬ 
mating to the seller about his rejection. (S. 42). Under 
ordinary circumstances the buyer is not bound to return the 
rejected goods to the seller. He has only to give notice of Ms 
refusal to accept the goods. (S. 43). In such a case if the 
buyer refuses the goods on invalid grounds, the seller 
may bring an action against him for damages. 

When the buyer wrongfully refuses to accept or neglects 
to accept and pay for the goods the seller may sue him for 
damages. (S. 56). 

(e) Liability pay the jarjce Unless otherwise agreed 
ihe buyer must be ready and willing to pay the price in ex¬ 
change for the possession of goods. (S. 32;. . 

Where under a contract of sale of goods the properly has 
passed to the buyer, or price is payable on a day irrespective 
of delivery—it is buyer's duty to pay the price. If he neglects 
or refuses to pay the seller may sue him for the price of the 
goods. (S. 55). As to the adjustment of price in respect of 
increased or decreased duty see S. 64A. 

THE RIGHTS OF THE SELLER 

(Dudes of the Buyer) 

(a) The seller is entitled to be paid, and unless otherwise f 
agreed the payments and delivery ate to be made at the same i, 
time. (S. 32). 

(b) If the buyer makes any default the seller may sue the 
buyer for pjjce. (S. 55). The seller is also entitled to have 
his goods accepted by the buyer subject to the buyer’s right 
of examining the goods if he has not done it previously. Sut 
Dy the terms oi the contract the seller may be entitled to pay¬ 
ment before the buyer has had a reasonable opportunity to 
examine the goods, e.g ., under C. I. F. contracts. 

(r) The seller may claim damages for non-acceptance of 
his goods by the buyer. (S. 56). 

(d) The seller has the right to enforce specific performance 
of the contract. (S. 58). 

(e) He is entitled to get iMgrest on the amount of the 
price of the goods from the date of the tender of goods or 
from the date on which the price is payable. (S. 61). 

A seller includes any person in the position of the seller, 
such as, an agent for the seller to whom the bill of lading haO 
been endorsed or the consignor or the agent who has himself 
paid Or is directly responsible for the price. vS* 45). ^ 
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Unpaid seller’s rights against breach of contract. 

f/nmid seller ;—A sellei of goods is to be considered in 
law Its utt m$m seller, 

(}) when the whole of the price has not been paid; 

or (2) when a bill of exchange or negotiable instrument 
has been accepted by the seller as conditional 
payment, but the condition has not been fulfilled 
by reason of the document being dishonoured or 
otherwise. 

Remedy against the buyer: —If the property in the goods 
has passed to the buyer the seller has (a) a right to bring 
an action for the price if the buyer makes default in payment 
of price. {S. <*>5 (1) ). 

Rights against the goods:— (a) A lien on the goods for the 
price while he is in possession of them; ( b ) the right of 
stoppage in transit in case of insolvency of the buyer, when 
he hhs parted with the possession of the goods; (c) the right 
pf resale; and (d) the right to withhold delivery when the 
property in the goods has not passed to the buyer. (S. 46). 
f The rights against the goods can be exercised bo long as 
v the goods are not actually delivered to the buyer. Once the 
buyer gets possession the seller’s rights against the goods are 
gone. 

(a) Lien: —It is a light which a creditor has to hold goods 
of which he has possession, but not ownership, when the price 
has not been paid. 

An unpaid seller, while in possession of the goods, has a 
right to retain them until their price is paid or tendered— 
(t) where the goods have been sold not on credit, (it) where 
they were sold on credit, but the term of credit has expired, 
or (in) where the buyer becomes insolvent. He can exercise 
this right of lien even when he is in possession of the goods 
as an agent or bailee for the buyer (S. 47). Even in case of 
part delivery of the goods, the seller may retain the part un¬ 
delivered for enforcing his lien for unpaid price unless such 
part delivery has been made under such circumstances as to 
show an agreement to waive the lien (S. 48). 

Termination of lien :—An unpaid seller’s lien is lost 
(i) when he delivers the goods to a carrier or other bailee for 
transmission to the buyer without reserving the right cf 
disposal of the goods; (ii) when the buyer or his agent lawfully 
obtains possession of the goods; or (Hi) by waiver of his right 
(S. 49). But it is not lost if the buyer unlawfully gets posses¬ 
sion of the .goods; hut it is lost when the buyer re-sells the 

f oods by being in possession of the documents of title to a 
om fide purchaser for consideration (£, 53 {D ), Jn the case 
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of a pledge by the buyer of tie documents of title to a bona 
fids pledgee for value, the seller may claim that the amount 
secured by the pledge be satisfied out of other properties of 
the buyer in the hands of the pledgee (S. 53 (2) ). 

But the unpaid seller's lien is not lost even when he 
obtains a decree for the price of the goods (S. 49 (2) ). 

(b) Stoppage in transit:— It is a Tight conferred by law 
on the unpaid seller who has parted possession of goods to 
stop them and to retake possession of them, on insolvency of 
the buyer, before the goods reach ihe buyer’s possession, and 
retain them until the payment of the price is made by the 
buyer (S. 50). 

A person is regarded to be insolvent who has ceased to pay 
debts in the ordinary course of business, or is unable to pay 
his debts as they become due, irrespective of the fact of 
committing any act of insolvency (S. 2 (8) ). 

It differs from lien in two respects—it can be exercised 
only when the buyer is insolvent and only when the goods 
have left the possession of the seller, while seller’s lien arises 
when the buyer has not paid for the goods and the goods are 
in actual or constructive possession of the seller. This right 
arises only when the seller’s lien comes to an end and the 
seller is not in pssession of the goods. 

Duration of transit :—It is only during transit that the 
right of stoppage exists. It is therefore important to define 
when transit begins and when it ends. 

<4) The transit commences when the goods are delivered 
to the carrier or the bailee for transmission. The essense of 
the right is that the goods should be in the possession of a 
middleman in between the seller and the buyer. It continues 
up to the time of their delivery to the buyer or his agent 
(S. 51 (1) ). 

(2) The transit is at an end as soon as the buyer or his 
agent obtains delivery of goods before their arrival at the 
appointed destination (S. 51 (2) ). 

(3) The transit is at an end even if there has been no actual 
delivery of the goods, when after the arrival of the goods at 
the appointed destination, the carrier or the bailee acknow¬ 
ledges to the buyer or his agent that he holds them on the 
buyer’s behalf (S> 51 (3) ). 

(4) The transit is deemed to be at an end when the carrier 
or the bailee refuses to deliver goods to the buyer or to his 
agent (S. 51 (6) ). 

(5) Even when the goods reach their destination they are 
to be deemed in course of transit if they are rejected by the 
buyer and are in the possession of the carrier or the bailee as 
a result of the seller's refusal to receive them back (S. 51 {# 
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(6) The seller can exercise his right to stop goods in transit 
only when the carrier acts as an agent. The question whether 
the master of the ship is an agent of the buyer or is a carrier 
for the seller will depend upon the circumstances of a parti¬ 
cular ease (S. 51 (5) ). For example, when B, a merchant 
in London, orders 100 hales of cotton from A, a merchant at 
Bombay, and B sends his own ship to Bombay for the cotton, 
the transit is at an end when the cotton is placed on board 
the ship, as from that time the master is in possession of the 
goods as an agent of the 1 buyer. And ordinarily this is so in 
case of F. 0. B. contract, for under it the property passes to 
the buyer when the goods are put on board. 

(7) When part deliveiy of the goods has been made, the 
part remaining undelivered may be stopped in transit. But 
when the part delivery has been under circumstances showing 
an agreement to give up possession of the whole of the goods 
then the seller has no right to stop in transit the remainder of 
the goods (S. 51 (7) ). 

Rights of third parties and loss of the right of stoppage : — 
The seller’s right of stoppage is ordinarily not lost by any sale 
or other disposition of the goods by the buyer, without his 
consent. But it is lost, when the buyer, being in possession of 
the document of title to the goods, sells them to bona fide 

? urchaser for consideration (S. 53 (1) ). Cahn & Mayer v. 

'ockett’s Bristol Channel Steam Packet Co , (1899), 1 Q.B. 
643). In the case of a pledge by the buyer of the documents 
of title* the seller can stop ilie goods in transit only upon 
satisfying the dues of the pledgee in respect of them. But the 
seller may require the pledgee to have his elaim satisfied out 
of other goods or securities of the buyer in his hands 
53 (2) )• 

How stoppage in transit is effected :—The unpaid seller 
may retake actual possession of the goods, or give notice of his 
claim to the carrier or other bailee in whose possession they 
are at the time. The notice may be given either to the person 
in actual possession of the goods or to his principal. If it ie( 
given to the principal, it must be given at such time and in 
such circumstances that the principal may by reasonable 
diligence communicate it in time to his servant or agent in 
order to prevent their delivery to the buyer (S, p2 (1) ). The 
carrier or the bailee upon receipt of such notice shall re¬ 
deliver the goods to the seller or deliver them according to 
hie directions. The seller shall pay the expenses of such re¬ 
delivery (S. 52 (2) ). The carrier will not be liable if he 
refuses to re-deliver the goods until his expenses of carriage 
are paid. (Booth Steamship Co. v. Cargo Fleet Iron Co,, 
C1910I2K.B. 570). 
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(c) Right erf male:—Even after exercising the right of 
Hem ot of stoppage in transit the unpaid seller has the right 
of resale and the right to recover damages for loss, when the 
buyer within a reaonable time refuses to pay for the good# 
Eeasonable time is a question of fact depending on circum¬ 
stance® of each case (S. 63). 

It arises out of three cases— 

(i) when the goods are of perishable kind, 

(it) where the seller has given express notice of hi® 
intention to resell, but the buyer does not tender 
(Hi) where the seller reserves the right of resale in case 
of the default of the buyer (S. 54). 

If there is any profit by such a resale the original buyei 
will have no claim on it. If the original buyer is not given 
notice (except when the goods are of perishable nature) the 
unpaid seller shall not get damages, and the buyer shall be 
entitled to profits if any on the resale. (S. 54 (2) ). 

In a resale the new buyer acquires a good title to goods, 
even if no notice of the resale is given to the original buyer 
(S. 54 (3) ). ^ 

When a right to resell is reserved by the seller and he 
exercises the right, the original contract is lescinded. But the 
seller's right to damages foi the breach is not lost (S. 54 (4) b 

SUITS FOR BREACH OF CONTRACT 

I. Suit for price:—Where under a contract for sale of, 
goods, the goods have passed to the buyer, and the buyer 
wrongfully refuses or neglects to pay the price the sole remedv 
of the seller is an action for price; subject to his right of lien, 
the right of stoppages in transit and the right of resale if the 
goods have not got into the possession of the buyer (S. 55 (1) b 

But the seller may sue the buyer for the price, although 
the 'property of the goods has not passed if the payment is to 
be made on an appointed day irrespective of (lelivery, and the 
buyer makes default in the payment (S. 55 (2) ). . 

If there be no wrongful neglect or refusal to pay by the 
buyer, the seller is not entiiled to sue for the price. When 
a sale is made on credit or on the understanding that the price 
will be paid at a future date, there cannot be^ any wrongful j 
refusal, until the arrival of that particular time. {Pml v. 
Bod (1846), 2 C.B. 800). 

II. Suit for damages:—This action may he brought either 
by tbe buyer or by the seller. 

(a) By the Buyer :—When the seller wrongfully neglects | 
or refuses to deliver the goods the buver may sue the seller j 
for damages for non-delivery (S. 57). In an action for breach * 
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of contract to deliver specific goods the buyer majf bring an 
action for compelling the seller to 'deliver the identical goods. 

Measure of Damages :—The measure of damages ia*fche 
estimated loss which directly and • naturally results from the 
sailed breach of contract. 

^ Ordinarily the measure of damages in case of non-delivery 
of goods vdaich are available at the market, is the difference 
\ between the contract rate and the market rate on the date 
| when the delivery ought to have been m&de. {Jamal v. 
Moola Damoodsons & Co. 9 43 Cal. 493 (P.C.) ). In the case 
of goods which are only procurable with difficulty and expense 
the cost for the same shall be taken into account in estimating 
* the damages. If there is no available market in wihch tbe 
buyer can obtain similar goods or if he has made it known to 
the seller that the goods are required for a particular purpose 
or if he has sustained a special damage—the buyer may claim 
Special damages. When the seller knows that the buyer had 
agTeed to sell the goods to another, the seller will be liable 
to pay damages for non-delivery of the goods on the basis of 
the difference between tlve contract rate and the rate at 
which the buyer intended to sell. (Patrick v. Russo-British 
Grain Export Co . (1928), 97 L.J.K.B. 60). 

(b) By the seller; —The seller may sue for damages when 
the buyer wrongfully neglects or refuses to accept and pay 
for the goods (S. 56), 

Damages for npn-aeceptance of the goods by the buyer 
may be assessed on the basis of the difference between the 
contract rate and the market rate at the date when the accept¬ 
ance was due (Megraj v. Durga Sahai , 54 Cal. 97). In case 
of goods of a perishable nature, the seller may claim as 
damages the difference between the contract price and the 
price realised ou resale (S. 54 (2) ). 

Principles underlying damages :—In Section 73 of the 
Contract Act we find certain principles for ascertaining the 
damages for the breach of a contract. A party suffering by 
a breach of contract may get general damages or special 
damages according to circumstances. A general damage is 
loss or damage which naturally arises in the usual course of 
things from the breuch. A special damage is damage or loss 
which the parties knew when they made the contract to be 
likely to result from the breach of it and stipulated for it* In 
estimating any loss or damage arising from a breach of con¬ 
tract, the means of remedying the inconvenience caused by 
the non-performance of the contract must he taken into 
account. (See Law of Contract). 

III. Specific performance of contract:—When the goods 
are of peculiar value or great rarity, the court on the applioa- 
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tion td the buyer may grant specific performance of the con* 
tract and order the seller to deliver the very same specific 
ascertained goods. The Court may order specific performance 
for the sale of a ship which is of peculiar or unique value to 
the buyer. (Behnke v. Bede Shipping Co., 119271 1 K.B. 
649). The order may be conditional or unconditional as the 
Court thinks it just and proper. 

It is at the discretion of the court to grant a specific per¬ 
formance of a contract to deliver specific or ascertained goods. 
Ordinarily it is presumed that a breach of a contract to trans¬ 
fer movable property may be redressed by money compensa¬ 
tion. But a specific performance of a contract of sale may be 
granted when there is no standard for ascertaining the actual 
damage caused by the non-performance of the act agreed to 
be done (S. 58, Sale of Goods, & S. 12, Specific Relief Act). 
It may also be granted, when the act agreed to be done is 
such that pecuniary compensation for its non-performance 
would not afford adequate relief. A contracts with B to paint 
a picture for B, who agrees to pay therefor Rs. 1,000/-. The 
picture is painted. B is entitled to have it delivered to him 
on payment or tender of Its. 1,000/-. 

IV. Remedy for Breach of Warranty: —Unless the buyer 
waives the conditions, any breach of condition entitles the 
buyer to repudiate the contract. But he maj at his option 
take it as a breach of warranty and claim damages. In case 
of a breach of warranty the buyer cannot reject the goods 
He may claim damages or, plead for diminution or extinction 
of the price for such breach (S. 59 (1) ). Even when the 
bu\ er has pleaded for diminution or extinction of price, he 
may sue for damages, when he has suffered further damage 
(&. 59 (2)). When the plaintiffs wife partook of salmon pur¬ 
chased from the grocer who tinned them, and died, the plain¬ 
tiff was entitled to damages for breach of an implied 
warranty of the fitness of the goods for consumption. 
(,Jackson v. Watson & Sons , 119091 1 K.B. GQ8). 

Remedy against anticipatory breach :—When either party 
repudiates the contract before the date of delivery, the other 
may treat the contract as subsisting and wait till the due 
date* or treat the contract as rescinded, and immediately 
sue for damages for breach of contract (S. 60). The measure 
of damage vpcmld be the difference in price between the con* 
tract rate and the market rate on the due date. thstipok 
v, Comet, 90 Cal. 477). 

It ia repudiation when either party makes his intention 
not to perform the contract, quite clear. 

Interest by way of damages :—A party may claim interest 
upon the price of the goods in a suit by him for the amount 
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of the price, from the date of the tender of the goods, oti 
from the date on which the price was payable. Interest may 
also bo awarded to the buyer, in a suit for the refund of 
the price paid by him, in a case of a breach of the contract 
on the part of the seller, from the date on which the payment 
was made (S. 61 (2) (a) & ( b ) ). 

Auction sale : —Where goods are put up for sale by auction 
in lots, each lot is prima facie to be regarded as the subject 
of a Separate contract. (1) A sale is to be regarded as complete 
when the auctioneer announces its completion by the fall of 
the hammer or in any other customary way. (2) The bidder 
may retract his bid until such announcement is made. The 
seller or his agent may hid when the right to bid is expressly 
reserved by the seller. (3) The sale may be notified subject 
to a reserved or upset price. (4) If such reservation of the 
right is not notified it is illegal for the seller to bid himself 
or by his agent. Any sale in contravention of this provision 
entitles the buyer to treat it as fraudulent. (5) If the seller 
or anybody on his behalf bids at an auction sale in order to 
raise the price, or the auctioneer knowingly takes any bid 
from such person, the buyer will be entitled to treat the sale 
as fraudulent and to avoid the sale (S. 64 (6) ). The person 
who is secretly employed for raising the price by making pre¬ 
tended bids is commonly known as a fuffer. 

An agreement for a 'XnoA-cml' is not illegal. A knock 
out is a combination between intending bidders to refrain from 
bidding against each other. In such a case the seller can 
protect his interest by fixing a reserved price. (Rawlings v. 
General Trading Co ., 11921J K.B. 635 C.A.). 

Savings and exclusions: —The provisions of the Sale of 
Goods Act shall not affect any rule of law not inconsistent 
with it. This Ad also shall not affect transactions and pro¬ 
ceedings which took place, and rights and liabilities which 
accrued before its commencement (S. 06 (l) (a) ). 

The rules of insolvency relating to contracts for the sale 
of goods shall be applicable in spite of anything contained in 
the ftule of Goods Act (S. 66 (2) ). 

The provisions of the Sale of Goods Act relating to con¬ 
tract of sale do not apply to transactions in the form of a 
contract of sale which are really intended to operate as a 
mortgage, pledge, charge or other security (S. 66 (3) ). 

The implied right, duty or liability under this Act, may 
be varied by express agreement or by the course of dealing 
between the parties or by usage, if the usage is such as to 
bind both parties to the contract (S. 62). 



CHAPTER VII 
LAW OF CARRIAGE 


Historical:—Before the passing of the Carriers Act of 
1865 (Act III of 1865), the duties and liabilities of the 
common carriers in India were regulated by the Common Law 
of England. These principles still apply except where the 
Indian Statutes have made express provisions. (Kariadan 
Kktnber v. British Indus Steam Navigations Co., Ltd. (1913>, 
08 Mad. 941). The law of common curriers in India now, is 
governed by the Act 111 of 1865 as amended by the Carriers 
Act X of 1899, ami by Act XIII ot 1921. 

The railways as common carriers are governed by the 
Indian Railways Act (IX of 1890). Carriage by sea is 
governed by the English common law rules as modified by 
the Indian Carriage of Goods by Sea Act of 1925 (XXVI of 
1925) and by the common law rules of England. The Indian 
carriage by Air Act (XX of 1984) regulates aircraft carriage. 

So far as the inland transportation of goods and passengers 
is concerned excepting Railways, Shipping and Aircraft, it is 
governed by the Common Carriers Act of 1865. 

Scope of Common Carriers ,4ft:—Under this \Act the 
liability of a carrier is limited in respect of certain class Of 
goods, even when the loss is due to their negligence, unless 
the consignor complies with certain conditions. Under the 
Indian Railways Act, the Railway companies are treated as a 
distinct class of common carriers. They are liable as mere 
bailee. They have been authorised to limit their liability by 
entering into a particular contract with each customer by the 
execution of risk notes. They are not liable as insurer. A 
common carrier by sea is liable as an insurer for loss or 
damage to the goods, but then he is at liberty to limit the 
liability by the terms of the contract, that is, either by the 
charter-party or the bill of lading. 

Kinds of Carriers :—There are two kinds of carriers in the 
field of commerce:— common and private. 

Common carrier is defined by the Carriers Act as a person 
or a body corporate who is engaged in the business of trans¬ 
porting goods for hire from place to place, by land or by 
inland navigation, for all persons indiscriminately who choose 
to employ him (S. 2). * 
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The chamctrlstics of common carriers axe therefore the 
following: — 

(a) They must be engaged in the business of transporta¬ 

tion of goods from place to place; 

(b) They render such services for hire; 

( c ) They are to carry goods for anyone who employs 

them. 

The following are common carriers: — 

(1) The owners of carriages, motor lorries, boats, 
steamers, etc., who carry goods regularly either 
by land or by rivers and canals from place to 

place. 

(2) The Railway companies are common carriers in so 
far as they carry goods by profession. (Hare v. 
London and North-Western Railway Co. (1861). 
2 J. and 11. 80), tiut they are not liable as 
common carriers of passengers independently of 
negligence. (East Indian Railway v. Kalidas 
Mukherjee , L1901J A.C. 396). 

Private carriers: —A private carrier is a person who carries 
goods and passengers for hire either occasionally or only 
under special agreements. Duties and liabilities of private 
carriers are governed by the law of contract. Private carriers 
are bound to use ordinary diligence and skill. They are not 
responsible for losses occasioned by the ordinary negligence 
of themselves or their servants, but are liable for gross 
negligence. 

Common carriers are liable as an insurer of goods. Their 
responsibility is independent of their contract with the owner 
of the goods. 

The following are not common carriers: — 

(1) Persons who convey passengers only. 

(2) Persons who carry goods casually under specific 

contracts. 

(3) Carriers of goods who reserve to themselves the 

right of accepting or rejecting offers of goods for 
carriage from one place to another. (Belfast 
Ropework Co. v. Bushelly 119181 1 K.B. 210). 

The following common law rules regarding the duties of 
common carriers apply to the Indian carriers as well: 

Duties: f 

(1) A common carrier is bound to receive and carry all 
goods of any person who is willing to pay the 
usual and proper charges. (Pickford v. Grand 
Junction Railway Co. (1841), 8 M. & W. 372). 
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(2) He should carr^r the goods by his ordinary route, 

not of necessity, the shortest, but without un¬ 
necessary delay or deviation. {Myers i, London 
and South Western Railway Co . (1870), L.R. 

5 C.P. 1). 

(3) His duty is to deliver the goods to the consignee 

at the place designated by the consignor, unless* 
desired by the consignee to be delivered at' 
another place. {London and North Western 
Rail Co, v. Bartlett (1862), 7 H. & N. 400). 

A carrier who disobeys an order given by the consignoi 
as to the destination of goods is responsible for their non¬ 
delivery at the place indicated. (V erschure's Creameries v. 
Hull and Netherlands S . S. C (19211 2 K.B. 608). 

Rights: — {a) A common carrier cannot be compelled to 
take goods for carriage if he has no room for them, and he 
is entitled to decline them if they are not of the class as 
character which he professes to carry. 

(b) He can refuse to accept goods of such dangerous 
character aa would expose him to risks of an extraordinary 
kind. 

(c) He has the right to receive the prescribed amount of 
tire for the carriage of goods, payable at the time of the 
delivery to him for carriage. 

(d) He has the right of retaining the goods which he is 
employed to carry until his charges are paid. 

Liability of common carriers : —The liability of common 
carrier? falls under two distinct heads—Liability under 
r-oiuron law as modified by the Carriers Act and liability 
under common Carriers Act. 

(a) liability as an insurer Their liability as an insurer 
is goveined by the English ••owmon law rules. {Irrawaddtj 
Flotilla Co, v. Bugwandas (f.StM), 18 Cal. 620). i 

ih) The common law presumes the liability of the common 
carrier to carry safely and securely all goods entrusted to 
him, and he is responsible for any loss and^ injury to the 
goods whether or not it is caused by his negligence, so long 
as they are in his custody, during their transit and for a 
reasonable time afterwards till the goods are delivered to the 
consignee. 

After the lapse of a reasonable time, the carrier is liable 
only for negligence as a bailee, unless it is otherwise agreed 
between the parties. 

13 
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This heavy liability however is subject to the following 
exceptions; — 

Common Law Exceptions:— 

([) Act of God: —A loss occasioned by an unforeseen 
natural accident unconnected with human agency which couli 
not have been prevented by any reasonable foresight. 
tMoothra Kanta Shaw v. India General Steam Navigation 
Co. (1883), 10 Cal. 166). 

(2) Act of the King’s enemies: —A loss caused by foreign 
enemies. 

(ti) Inherent defects of the goods carried :—A loss caused 
by an inherent latent defect in the goods themselves, ( Gould 
v. South Eastern & Chatham Rail Co Q9203 2 K.B. 186) 
not known to the carrier. This includes natural deterioration 
and bad packing. ( Richardson v. North Eastern Rail Co. 
US72), L.E. 7 C. P. 75). 

(4) Loss due to want of care or reasonable precautions or 
neglect of the consignor. 

(5) Exceptions under Common carriers Act: —Such excep¬ 
tional liability of the carriers has been modified by the 
Carriers Act of 1865, in case of a number of perishable and 
peculiarly valuable articles. A common carrier is not liable 
fpr any loss whether occasioned by negligence or not, when 
an article exceeding Us. 100/- in value, and of the descrip¬ 
tion contained in the schedule, unless its value and descrip¬ 
tion, ore declared by the consignor (S. 3). 

Loss of scheduled articles: —The articles mentioned below 
have been given in the schedule to the Carriers Act, for the 
loss or damage of which, caused by his own negligence, his 
liability is limited: Gold, silver, precious stones, pearls, 
jewellery, time-pieces, trinkets, bills and hundis, Govern¬ 
ment currency notes, notes of any bank, securities for payment 
of money, stamp and stamp paper, map, prints and works *>£ 
art, writings, title deeds, gold and silver plated articles, glass, 
china, silk, shawls and lace, cloths and tissues embodied with 
precious, metals, articles of ivory, ebony or sandal wood. The 
Central Government mav add to this list of the articles 
(S. U). . ' 

The carrier may charge at a higher rate for the additional 
risk of carrying these valuable articles; but a scale of these 
rate& must be published in English and in the vernacular ol 
the province, in the place when the carrier carries on his 
business of receiving goods for transportation (S. 4). 

When there is a loss of, or damage to, an article as men¬ 
tioned in the schedule, valued over Rs. 100 the person claiming 
against the carrier may recover from the latter the value of 
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thp property together with any sum paid by him lor the 
carnage of the articles (S. 5). 

(h) Lo$o of articles not contained vti the schedule :—- 
Liability of the common carrier for the loss of goods which 
ate not contained in the schedule of the common Carrier Aot 
may be limited by a special contract, but cannot be restricted 
by an> public notice (S. 6). 

(7) Liability for criminal acts and negligence :—Every 
carrier shall l>e liable to the owner for loss of or damage to 
any property delivered to such carrier, occasioned by criminal 
acts or negligence of himself or of his agents, under all cir¬ 
cumstances (S. 8). But no liability attaches in the case of loss 
of scheduled articles due to negligence, when the value and 
description have not been properly declared (Ss. 3 and 8). 

A clause in contravention of this section is void. {India 
Ci»n*ral Steam Navigation Co., Ltd. v. Joykristo Shahs 
(1931), 59 Cal. 472). 

A common carrier is liable for negligence or criminal 
ad*, although there is no contract between the carrier and 
the owner. ( Dekhari Tea CoLtd. v. Assam Bengal Railway 
Co., Ltd. (1919), 47 Cal. 6). 

Institution of suit against carriers :—In instituting a suit 
against a common carrier for the loss of or injury to goods 
entiusted to him for carriage, a written notice of the loss qr 
injuij. must be given to the carrier within six months of his 
coming to know of the loss or injury (S, 10). 

I*resumption as to negligence :—The plaintiff in a suit 
against a common carrier for the loss, damage oi non-delivery 
of goods, need not prove that such loss, damage or non-delivery 
owing to the negligence or criiainal act of the carrier, 
his servants or agents (S. 9). It is for the defendant carrier 
(o exonerate himself from liability by showing that there 
was no negligence or criminal acts of himself or his servants 
or agents. (It. S. N. Company v. Chout'inall Doogur , 26 

Cal. 398). 

llie carrier may show that the cause for the loss or injury 
was altogether external and beyond his control or that he had 
taken precautions 'againBt every possible risk, and dealt with 
tlu* goods with due care and skill to avoid liability* 

I. CARRIAGE BY RAIL 

Introduction:—Neither the English Common Law nor the 
Indian Carriers Act is applicable to the Railways as carriers 
(S. 72 (3) ). The rights and liabilities of the railway admi¬ 
nistration as common carriers are governed by the Indian 
Railway^ Act (IX of 1890); and subject to the provisions of 
that Act (Ss. 7l — 82) the position of the Railways is that of 
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a bailee under Ss. 151, 152, and 161 of the Indian Contract 
Act* But Railways may limit their liability for the carriage 
I of goods by entering into special written agreements signed 
' by or on behalf of the consignee and are in a form approved 
by the Central Government (S. 72 (2) ) which are known as 
Risk Notes. 

Railways as Common Carrier :—Railway Companies are 
not common carriers for passengers, and are liable for damage 
or loss to the passengers only when the accident is due to the 
negligence of the Company's servants. (East Indian Rail¬ 
way Co. v. Kalidas Mukherjee , [19011 A.C. 396). By an 
amendment of the Railways Act in 1943 it lias now been 
made clear that the liability of a Railway in respect of 
accidents in trains carrying passengers causing death of a 
passenger would not exceed rupees ten thousand in respect 
of one person. But they are common carriers, however of 
the luggage carried by a passenger with him and for the 
goods which they carry as such. 

* Liability of the Railways for the carriage of goods : —The 
*• Railways must take such reasonable care of the goods deli- 
f vered to them for carriage, as a man of ordinary prudence 
' would take. (S. 151 of the Indian Contract Act). 

In the absence of any special contract the Railways are 
I not responsible for the loss, destruction or deterioration of 
| the things handed over to them, if they have taken reasonable 
I"amount of care (S. 152 of Contract Act). But the Railways 
are responsible for any loss, destruction or deterioration of 
the goods, if by their default the goods are not returned or 
delivered at the proper time (S. 161 of Contract Act). (S. 72). 

The Railways are entitled to limit their liability for the 
| carriage of goods by a special agreement known as a Risk 
| Note, except when the loss is caused by the misconduct of 
the Railway servants (S. 72 (2) ). 

Liability of Railways and other carriers distinguished :—' 
(1) A common carrier under the Carriers Act, is liable for 
loss caused by reasons amounting to negligence unless there 
is a special contract. But even when there is a special con¬ 
tract limiting his liability, he is liable for loss, etc., occa¬ 
sioned by his negligence. It is for the carrier to prove 
absence of negligence; while under a risk note under the 
Railways Act, it is for the consignor to prove that the loss 
or damage, etc., was caused by the misconduct of the 
company. 

(2) A common carrier is liable for a loss occasioned by any 
criminal act of himself or his agent even if the value of the 
scheduled articles are not declared, while the Railways are 
not so liable unless the value and contents are duly declared. 
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Liability in case of articles of special value :—The Rail- 
Ways are not liable for any loss or destruction of articles of 
special value (as mentioned in the Second Schedule of the 
Indian Bailways Act) such as gold, silver, cloths of tissue, ! 
precious stones, jewellery and watches, negotiable instru¬ 
ments, silks, musical and scientific instruments etc., when 
the value of the article exceeds Rs. 100/-, unless the con¬ 
signor (a) declares the value and contents of the parcel or 
package containing such articles—and ( b ) pays the extra 
charge if required by the Railway administration. Before 
accepting such valuable articles for carriage the Railway 
administration may examine the parcel in order to satisfy 
itself as to the value and the contents. 

The compensation claimed for the loss, destruction or 
deterioration of any parcel or package containing such articles 
shall not exceed its declared value. But the person claiming 
compensation must prove, in spite of anything in the declara¬ 
tion, that the value so declared was its true value (S. 75). 

Exoneration of Liability: —The Railways are not respon¬ 
sible for any loss, destruction or deterioration of goods, 
brought about by a materially false description of the con¬ 
tents given by the consignor. In any case the consignor is not 
entitled to recover more than the value of the goods calculat¬ 
ed on the basis of that false description (S. 78). 

Liability regarding luggage :—The Railways are not res¬ 
ponsible for any loss of any luggage belonging to or in charge 
of a passenger unless it was duly booked by a railway servant 
and a receipt was given therefor. (S. 74). 

Liability for carriage of animals :—In the absence of a 
special declaration about valuation of the animal by the con¬ 
signor at the time of delivery to the company for carriage, 
a higher value than that fixed by the Act, viz., from Rs. 
500/- to Rs. 10/- according to the kind of animal, in case of 
any loss or destruction, etc., to the same, cannot be claimed 
by the consignor. If the consignor gives a higher value by 
the declaration, the company may charge excess hire in 
respect of the increased risk. The person claiming compen¬ 
sation for the loss, destruction, etc., of any animal must 
prove the value of the animal and in any case of any injury 
to the animal, the extent of such injury (S. 7^). The special 
contract limiting the companies’ liability in case of booking 
of animals is contained in Risk Note, form E. 

Claim of Compensation or Refund :—In order to claim 
compensation for loss of goods or animals carried by railway 
or for a refund of overcharge in respect of animals and goods* 
a person is to prefer a written claim within 6 months from 
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the date of delivery of the goods or animals to the Railway 
for carriage (S. 77). 

In case where goods are booked through two or more rail¬ 
ways, suits can be brought for loss of animals and goods, 
either against the Company on whose railway the loss occurred 
or against the Company to whom the goods are delivered for 
carriage by the consignor (S. 80). 

Burden of proof in case of loss :—In any suit for compen¬ 
sation for loss of goods or animals against a railway, the 
plaintiff is only to prove delivery of goods to the railway for 
carriage, and its loss during carriage, he is not to prove how 
the loss occurred. It is for the railway to show how the loss 
occurred in order to absolve itself of the liability (S. 76). 
But when the goods are consigned under a risk note, the 
plaintiff is to prove the misconduct of the railway servants. 
In a suit claiming compensation, the plaintiff is to prove 
that a proper notice has been served on the railway adminis¬ 
tration. 

Liability of Railways in a carriage partly by land and 
partly by sea :—When a railway contracts to carry goods, 
animals, etc. psirtly by rail and partly by sea, a condition 
exempting itself from liability for loss of life, personal in¬ 
jury or loss of or damage to animals or goods caused by act 
of God, King’s enemies, fire, accident and dangers of sea, 
river and navigation of any kind, shall be deemed to be part 
of the contract, and subject to these it shall be responsible 
for any loss or damage, etc., during the carriage by sea as 
if it had been registered under the Merchant Shipping Act. 
The Railway Administration is to prove that any loss or 
damage as aforesaid occurred during the carriage by sea 

(S. 82). 

Risk Note:—A railway company is liable for loss of goods 
delivered to it for carriage owing to its negligence. But 
if the consignment is made under a special agreement known 
as risk note, its liability is limited only to any loss caused 
by the misconduct of its servants. These risk notes absolve 
the Railway company from its general liability as bailee of 
goods under Sections 151, 152, 161 of the Indian Contract 
Act. The forms of the risk notes are fixed by the Central 
Government. In order that the risk note may be binding it 
must be properly executed and signed by the consignor or 
his agent. Stamping and attestation are not necessary. 

Classes of Risk Notes : — 

Form A :—For goods in bad condition or defectively 
packed this form is executed. The company is 
Dot liable for anything, if the goods are deliver¬ 
ed in any condition whatsoever. But it is liable 
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for misconduct of its servants. This does not 
protect the company from loss due to delay <h 
disappearance or theft . 

F arm B r—For goods despatched at a “special reduced’* 
or “owners’ risk” rate, commonly used hv 
merchants in sending goods. Except on the 
ground of misconduct the company is not liable. 
But in case of non-delivery (not due to accident 
or fire) and in case of theft, the company must 
show how it dealt with the goods during the 
period it was in their custody. 

Form C: —When goods are consigned in open wagon 
at sender’s request this form is used. No liability 
for loss or injury occasioned by its being so con¬ 
veyed attaches to the railway. 

Form JJ :—For despatch of dangerous or explosive 
articles at a ‘special reduced’ or ‘owners’ risks* 
rate. Liabilities of the company are siirfilar to 
those in Form B. 

Form E :—For booking animals of declared value. The 
Railway’s liability is limited to the extent of its 
value. 

Form F :—Tt is used for booking animals in cattle 
trucks. Liability is limited up to Rs. 50 per 
head. ¥ 

Form O :—It is an alternative to Form D. 

Form. H: —It is an alternative to Form B, when the 
sender wants a general agreement instead of 
a separate risk uote for each consignment. ' 

Form X :—For the despatch of scheduled articles, 
exceeding in value Rs. 100/-, without payment 
of the percentage freight this form is used. 
There is no liability even for criminal act of 
servants. 

Form Y :—It is alternative to Form X, used when the 
consignor wants a general agreement. 

Duties of the Railways:— It is a statutory duty imposed 
on the Railways to arrange for receiving and forwarding 
traffic without unreasonable delay and without showing any 
undue preference to a trader or a class of traders, or to goods 
(S. 42). 

Railway Rates Committee: —If any such undue preference 
in rates is shown the application will be heard by the Rail¬ 
way Rates Advisory Committee. The Railway Rates Com¬ 
mittee is to be appointed by the Central Government, to give 
advice in connection with disputes arising out of rates. ($. 
191 Government of India Act, 1935, 26 Geo. 5, Oh. 2). 
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In such cases the burden of proof that there is no undue 
preference,in charging differential rates is on the Railways, 
(S. 43). 

RIGHTS OF RAILWAYS 

Dangerous goods:—No person is allowed to carry with 
him or require the railway to carry any dangerous or offensive 
goods on a railway, and there is no obligation on the part of 
the railway company to carry such articles (S. 59). 

If any person takes with him any dangerous or offensive 

S ods upon a railway he is punishable with a fine and shall 
responsible for any loss caused by reason of such goods 
(S. 107). 

Lien on goods for charges: —On the failure to pay any rate 
or charge due from a person on demand by or on behalf of 
the railway administration, the latter may detain the good* 
or animals. And these goods may be sold by public auction 
by the railways (S. 55). 

II. CARRIAGE OF GOODS BY SEA 

Scope:—Whenever a merchant, manufacturer or exporter 
sends goods by sea, he enters into a contract with the owners 
of the ship for safe carriage of the goods for a price called 
freight, which is known technically as contracts of affreight¬ 
ment. There are two kinds of such a contract—a Charter 
Party and a Bill of Lading. 

The Indian law of carriage of goods by sea is based on 
the English law on the subject. 

The law regarding bill of lading is governed by two enact¬ 
ments Act IX of 1856 and Act XXVI of 1925. The Indian 
Carriage of Goods by Sea Act XXVI of 1925 incorporates the 
English principles (based on the rules recommended by the 
International Conference on Maritime Law held in Brussels 
1922-1923 for unification of certain rules relating to the bill 
of lading) and the English Carriage of Goods by Sea Act, 
1924 (14 and 15 Geo. 5, C. 22) in a schedule form, and pro¬ 
vides that the rules contained in the schedule regarding the 
liabilities, rights and immunities attaching to carriers under 
Bill of Lading, will have the force of law. But these rules 
are not to apply in the case of Charter-parties which are 
governed by the English common law principles. But if bills 
of lading are issued in case of a ship under a charter-party 
they are to comply with the terms of these rules. (S. 7 (2), 
Indian Carriage of Goods by Sea Act, 1925). 

Charter Party 

A charter-party is an agreement in writing for the pur¬ 
pose of hiring an entire ship or a part thereof for the carriage 
of goods on a specified voyage or during a specified period, 
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between a ship-owner and any person, for a sum of money 
known as freight as the remuneration for the carriage of 
goods* The term charter party is probably derived from 
Vhartam Partiri which denotes the division of the .parchment* 
Ancient custom was that a deed was drawn up in as many 
parts as there were parties, and afterwards cut into a number 
of parts to be retained by each. 

In certain cases the charter-party may be by complete 
letting of the ship, in other casevs the shipowner retains 
possession and the ship is used for carrying goodB of a number 
of persons. In the former case it is called a chartered ship, 
in the latter a general ship. The person whose goods are to 
be carried in the ship is called the charterer. 

When the ship-owner engages himself to carry goods from 
a number of people to different ports in the course of a voyage, 
there is no charter-party, but separate bills of lading for the 
respective goods are issued. But when a shipper or a merchant 
wants to despatch his goods or the goods of others by a ship 
of which he is not the owner, he enters into the contract of 
charter-party with the ship-owner for the purpose of carriage 
of goods. 

When a ship is hired for a fixed period the contract is 
known as a time charter , when a portion of a ship is hired for 
a particular voyage, the contract is known as voyage charter , 
A charter by demise is a charter-party whereby a shipper 
becomes the owner of the ship by having the same leased out 
to him. This form of contract is now very rarely used. 

Rights of the Charterer: —The right of the charterer can¬ 
not be disregarded by any purchaser of the ship with notice 
of the charter-party. While the charter-party remains, such 
a purchaser cannot use the ship as a free one and will be 
restrained by injunction in using the ship in any way incon¬ 
sistent with any employment under the charter-party. (Lord 
Strathena S . S. Co. v. Dominion Coal Co ., [19263 A.C. 108). 

Form of Charter Party; —Although the actual particulars 
of a charter-party differ according to the practices of the 
port where it is made out and to the nature of the voyage, 
certain essential clauses must be there in every charter-party. 

The common form of such an agreement is given below: 

“Calcutta, the 2nd May, 1938. It is this day mutually 
agreed between Messrs.owner or agents for 


owners of good steamship or vessel called the....of 

ton net register, now trading at......... .and Messrs. 


.merchants, the charterers. That the 

said ship being tight, staunch and strong and in every way 
fitted for the voyage shall with all convenient speed proceed 
to*...and there load in the usual and customary manner 
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a full and complete cargo of lawful merchandise about,. 

tons in weight and therewith proceed to,,-.,.*.-. < 

ordered before sailing or so near thereto as she may safely get 
and there deliver the cargo in the usual manner agreeably to 

bills of lading or being paid freight at the rate..,,,. the 

steamer paying all port or other customary dues or charges 
The cargo shall be put on board and taken from the steamer’* 
tackle at freighter’s risk and expense. The steamer is to be 
loaded at the rate of not less than.tons per weather work¬ 

ing day (Sundays and holidays excepted) and to be discharged 

at the average rate of not less than.tons per like days 

(Sundays and holidays excepted) charterers to be at liberty to 
average days for loading and discharging to avoid demurrage 
and steamer to load if required on Sundays and holidays but 
in such case time used to count. The freighters shall have the 

option of keeping the steamer on demurrage at the rate. 

per ton per running day on the total quantity of cargo deli¬ 
vered, but in no case less than.per day. Lay days to 

count from steamer’s arrival has been reported and is in every 
way ready to load and deliver as customary and written notice 
thereof has been duly delivered to the consignees or freighters 
if the loading or discharging on the conveyance of the cargo 
from the mines to the vessel be prevented by bad weather, 
floods, frosts, rebellion, tumult, riots, war, epidemics, civil 
commotion, political disturbances, lockouts, strikes or stoppage 
of workmen or any other cause beyond the control of the 
charterers, time shall not count nor demurrage accrue. 
Freighters shall not be responsible for any loss of time owing 
to the inability of the steamer to take on board or discharge 
within the stipulated time. Masters to sign bills of lading at 
any rate of freight required by freighters but not less than 
chartered rate. Charterers have the option of cancelling the 
charter, if the steamer be not in loading port, ready to load 
within 21 days from the date of this charter. Charterer’s 
liability shall cease on completion of loading, owner having 
lien on cargo for freight, dead freight and demurrage. The 
Act of God, king’s enemies, quarantine, fire on board etc., 
barratry of the master and crew, enemies, pirates, robbers, 
accident, to boilers, machinery, collision, stranding, jettison 
or from any act, neglect, default or error in judgment of the 
pilot etc., other dangers and accidents of the seas, rivers and 
canals of anv kind before and during the said voyage always 
excepted and steamer is not answerable for any loss through 
explosion of boilers, breakage of shaft or any latent defect 
in the machinery not resulting from want of due diligence 
by the owners. Steamer has liberty to call at any port to 
bunker or receive and deliver part cargo or to deviate for 
the purpose of saving life or property etc., salvage 
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and towage for owner’s sole benefit. In case of average the 
same to be settled in accordance with York-Antwerp Buies. 
Any time lost at discharging port owing to scarcity of wagons 
or labours is to be computed as lay days.” 

Principal clauses in a charter-party: —Thus a charter-party 
must contain the following important clauses:—(1) Names 
of parties, (2) class of charter-party, (3) the statement as to 
the place where the ship is, (4) representation by shipowner 
as to the fitness of the ship, (5) prosecution of the voyage, 
(6) master’s duty, {7) charterer’s undertaking to provide foi 
cargo and payment of freight, (8) excepted perils, (9) lay 
days, (10) provision for loading and discharge and for demur¬ 
rage, (11) cancellation and penalty. 

The clauses containing various stipulations may amount 
to conditions or warranties according to circumstances, if they 
are of the former kind their non-performance by the ship¬ 
owner entitles the charterer to rescind the contract, if they 
are warranties merely the charterer is only entitled to 
damages. 

Statement as to place: —The statement referring to the 
place where the ship is, is regarded as a condition precedent, 
the falsity of which entitles the charterer to repudiate the 
contract. ( Bentsen v. Taylor & Sons , 118931 2 Q.B. 274). 

Fitness and seaworthiness :—Fitness to receive cargo for 
the carriage of which is chartered and the fitness of the vessel 
to undertake the voyage contemplated are impliedly warrant¬ 
ed by the shipowner. There implied warranties extend only 

(a) to seaworthiness at the time of sailing, 

( b) to fitness at the time of loading. 

But they do not continue in force after the ship has sailed 
or the goods are on. board. ( McFadden v. Blue Star Line, 
119061 1 K.B. 697). 

When the voyage is divided into stages as for example 
for the purpose of taking coal at intermediate ports, it must 
be seaworthy at the commencement of each stage. 

The term ‘unseaworthiness’ has been defined by section 4 
of the Indian Merchant Shipping Act thus—“A ship is un- 
seawortliy . . . when the materials of which she is made, hex 
construction, the qualification of the master, the number and 
description of the crew, the weight, description and storage 
of cargo, the tackle, sails, rigging, stores, ballast and other 
equipment generally are not such as to render her in every 
respect fit for the proposed voyage or service.” 

The presumption of law is that a ship is seaworthy but if 
she goes wrong after sailing, the shipowner is to show that 
unseaworthiness arose from causes subsequent to the commence- 
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raant. If the ship is found unseaworthy at the commence¬ 
ment of the voyage, the shipper or charterer may cancel the 
contract, when the defect cannot be remedied within a reason¬ 
able time, but if it is discovered after the commencement of 
the voyage damages may be claimed for any loss caused by 
unseaworthiness only—and not by perils of the sea. 

* Prosecution of the voyage :—The shipowner is to under¬ 
take that the ship will proceed to the port of loading (known 
as preliminary voyage) commence and complete the voyage 
within a reasonable time. It is also implied that the ship 
will not deviate from the usual course of navigation, unless 
necessity justifies such deviation. 

Justification of deviation :—Deviation is justified when 
required for the safety of the ship, the crew and the cargo; 
and in order to save human life or to aid a ship in distress and 
in all cases where deviation is caused by circumstances beyond 
the control of the master of the ship, e.g pirates, hurricanes, 
iceberg, heavy fog, etc. 

Voluntary and unwarranted deviation may render the con¬ 
tract of affreightment void. But such a contract cannot be 
avoided if it is a necessity, although the necessity arises out 
of culpable act on the part of the master. (Kish v. Taylor , 
tl9123 A.C. C04) 

Master's duty : —A master being the servant of the ship¬ 
owner shall act in the interest of the cargo owners, specially 
in cases of emergency. He is to get the clearance certificate 
before the commencement of the voyage after the loading of 
the cargo and he is generally authorised to sign bills of lading. 

Charterer's undertaking for loading and unloading of cargo 
and payment of freight :—The charterer must, on getting 
notice of the arrival of the ship to carry" load, deliver the 
goods to the agents of the shipowner. Tn the absence of 
express stipulation, the charterer is liable for not producing 
the cargo—although he is not personally responsible for such 
an event. 

The charterer may rightly refuse to load if the ship is 
found unseaworthy and may claim damages from the ship¬ 
owner on that ground. Similarly the charterer is relieved of 
his liability to provide 4 cargo when his whole adventure has 
been frustrated by delay due to unforeseen events or when his 
failure to load was due to the shipowner’s unjustifiable default. 

The cargo must be ready for loading within the period 
mentioned in the contract. The charterer will be liable for 
delay beyond the lay days . The charterer’s liability ends 
when the cargo is loaded. Lay days are a number of days 
usually fixed for loading and unloading of cargoes, on th* 
expiration of which demurrage is charged at a stipulated rate. 
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When no lay days are fixed the loading or unloading must 
take place within a reasonable time. 

When the contract mentions about 4 full and complete 
cargo\ the charterer must load so much cargo up to the ship's 
actual capacity to take, even though the ship is described m 
having the ‘burden of.tons measurements or thereabout/ 

The shipowner cannot unusually compel the charterer to 
take delivery until the ship reaches the destination. But if it 
is not possible for the ship to reach safely the destination due 
to some permanent obstacle which cannot be overcome by the 
owner within a reasonable time, he can demand that the cargo 
be unloaded before arriving at the destination, when the words 
“so near thereunto as she may safely get ” are inserted into the 
agreement. (Nelson v. Dahl (1879), 12 Ch. 592). 

Tf the owner of the goods fail to take delivery of the cargo 
at the time agreed, the shipowner may land the goods. 

Demurrage :—It is an additional payment for detaining 
a ship for a certain period beyond the lay days for loading 
and unloading of cargo—expressly stated in the charter* 
party. 

When no lay days are fixed or when a further delay occurs 
beyond the period agreed under the demurrage clause the 
shipowner is entitled to recover damages for the detention of 
the ship beyond that period or a reasonable period. 

When the shipowner detains the goods beyond tbe lay-days 
in exercise of his right of lien on the goods, he can, notwith¬ 
standing ihe fact that the delay was caused by him, claim 
damages for the detention. 

The consignee may be excused for his failure to discharge 
within the stipulated time when it arises out of delay due to 
the shipowner’s or his agent’s fault, or when it was due to an 
excepted peril. 

In order to make any consignee or shipper other than a 
party to the charter-party, liable for the charter-party-demur¬ 
rage, there must be a specific terra to that effect in the bill of 
lading. 

Freight:—It is the remuneration paid to the owner of a 
ship for the carriage of goods. Freight is not payable until 
the voyage has been completed and the goods have been deli¬ 
vered unless the non-delivery is due to the shipper alone or to 
perils of the voyage excepted by the charter-party. 

If the carriage of goods to their destination is prevented 
by any act or default of tbe cargo owner—full freight Is 
payable. 

* Payment of freight :—The charterer is primarily liable for 
the freight in case of a charter-party, but when he acts as an 
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agent or broker for the purpose of securing goods for carriage 
by the ship, his liability ceases when the goods are shipped. 

The freight is payable ordinarily to the ship-owner or r o 
the person with whom the contract of affreightment was made 
or to his duly authorised agent. 

If the owner of a ship abandons his vessel without any 
intention of retaking it, the cargo-owner can treat the contract 
as at an end, and if the cargo is somehow recovered by him, 
he can take possession of it without paying freight. In case 
of an abandonment of a ship being attacked by enemies—the 
cargo-owners cannot claim possession of the cargo without pay¬ 
ing freight. ( Bradly v. Newsvm Sons & Co., [19191 A.C. 
16). 

Advance freight :—There may be specific stipulations re¬ 
garding the payment of freight in advance, that is, either 
immediately upon the shipment of the cargo, or ‘upon final 
sailing’, or on the happening of a certain event, or at a certain 
fiv*-d time. In the case of advance payment of freight, once 
it is paid it cannot be recovered. Advance freight is refer¬ 
able even if the goods are lost by excepted penis before pay¬ 
ment, when they are lost after the due date of payment:. 

Dead freight :—When a charteier fails to load a full cargo 
and thereby causes loss of freight on account of some part of 
ship's tarrying capacity not bei’or utilised, he bound io pay 
the actual freight on the goods shipped plus a p lymeut for 
<u:ti»ptA of compensation for tin* loss knowxi ns deal weight. 

Davis sum freight: —When an entire sum or a lump sum 
is apji-ed to be payable as fre.ght it is known as lump sum 
freight. To earn a lump sum freight the voyage must be com¬ 
pleted or the cargo must be transhipped or forwarded to its 
destination. \V hen the whole cargo is lost no freight is earned, 
but if a portion of the cargo is lost on the voyage due to the 
excepted perils of the sea, the whole lump sum freight is re¬ 
coverable upon the delivery of the remaining portion of the 
cargo at the destination. ( Thomas v. Harrowing S . S. Co. % 
119151 A.C. 58). 

Pro rata freight :—It is the freight which may become 
payable proportionately to the part of the contemplated 
voyage accomplished, or to the part of the cargo delivered. 

Shipowner’s Lien:—The shipowner has a lien on the goods 
carried by his ship, until he has received payment of freight 
due. It ceases on delivery of goods. In the absence of 
RgTfcement or usage, there is no lien for dead freight. 

There are other kinds of lien available to the shipowner, 
namely, for general average , for contributions , for expense* 
incurred in protecting the goods. The lien for freight and 
general average is a possessory lien. It is lost when the ship- 
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owner loses possession of the goods by delivery, for his right 
can be enforced by their retention. The lien for the expenses 
incurred in protecting the goods is a maritime lien . A maritime 
lien is also available in respect of bottomry and respondentia 
bonds . Unlike common law lien it is not dependent on posses* 
sion, but attaches to the things into whosoever’s hands they 
may pass. 

Average:—It is a principle according to which the loss 
to the cargo or ship is apportioned between interested persons. 
There are two kinds of such principles—general and particular. 

General average :—A general average loss is caused by the 
intentional sacrifice of goods to avert a real common danger or 
when any extra expenditure is incurred to avoid that danger 
or ) crib Such a loss is called general average loss or contri¬ 
bution, because it is shared generally by the respective parties 
whose interests were at risk by a rateable distribution among 
themselves for relieving the party on whom the loss actually 
fell; . 

Essentials of a general average loss: —These are:—(a) A 
common real danger to all interests which is averted by the 
sacrifice, (b) The sacrifice must be real, necessary, intentional 
and voluntary, (c) The property in danger must have been 
actually benefited by the sacrifice. (d) The danger, for 
averting which the sacrifice is made, must not be one which 
arose through the fault of the person demanding general 
average contribution. It may arise out of loss of cargo, th» 
ship and of the freight. 

But it does not apply to cases where the loss is brought 
about by the inherent vice of the subject-matter sacrificed. 

Examples: —The following are cases which amount to a 
general average loss— « 

(1) Jettison of cargo. 

(2) voluntary stranding to avoid wreck, 

(3) damage to cargo by scuttling the ship to extinguish 

fire, and 

(4) expenses of putting into a port or refuge for the 

safety of the ship and cargo. 

A case of general average may also arise under particular 
circumstances in the following cases :—(a) Incurring of extra¬ 
ordinary expenditure for avoiding a common danger, 
(b) enforced deviation for the purpose of saving from an 
impending peril, (c) damage done to third parties. 

In marine insurance policies, the underwriter agrees to be 
liable for general average. At present a set of rules known 
as York-Antwarp Buies, 1924 are frequently adopted in con¬ 
tracts of affreightment for determining general average loss. 
(Vlassoponhns v. British and Foreign Marine Insurance Co .* 
umi 1 K.B. 187). 
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Salvage: —Is a reward to persons saving or rendering 
assistance in saving a ship and her cargo. The salvor can 
claim reward if the services are rendered voluntarily not under 
any pre-existing contract, if skill and enterprise are shown in 
the work and if the services are beneficial. The salvor has a 
maritime lien extending to the ship, her cargo and upon the 
property salved. The cargo-owners are liable for salvage in 
proportion to its value rateably witb the other property salved. 

Such an expenditure is not a general average loss, but it 
becomes a genera] average expenditure when both the ship 
and the cargo are saved. 

Particular average :—When a particular person suffers loss 
on account of damage to his goods by accident or by deliberate 
sacrifice, and it is not for genera] benefit such as loss of an 
anchor or damage by water to cargo, the losses remain where 
they fall, i.c. % on the owner of the particular property which 
has suffered damage. 

Excepted perils ; —This clause occurs both in the charter- 
party as well as in a bill of lading, the effect of which is to 
exonerate the shipowner from liability for loss occasioned by 
certain perils beyond human control, and not due to the 
negligence of the shipowner. If the ship is unseaworthy 
when she starts, this clause cannot save the owner from respon¬ 
sibility for damage. ( Giby v. Price, C18931 A.C. 56.) 

If these excepted perils occur in a bill of lading, they apply 
only to the voyage, loading and discharging, and its benefit 
is one-sided in favour of the shipowner, while if they occur 
in a chrirter-partv they apply to the preliminary voyage, the 
voyage to the destination, loading and discharging and operate 
for the benefit of both the parties. 

The excepted perils clause include the following important 
clauses besides others. 

(i) Act of God :—Accidents caused by the force of nature 
beyond human control and which no human agency could avoid 
by a reasonable foresight. 

(ii) King’s enemies , restraints of princes and rulers: — 
Enemies refer to the enemies of the state to which the carrier 
is subject. Restraint of princes means any restriction imposed 
by any sovereign authority through whose jurisdiction the ship 
happens to pass—such as blockades and embargoes. 

(iii) Pirates , robbers, or thieve «. 

(iv) Strikes and lockout means the stoppage of work arising 
out of trade disputes. 

(v) Barratry means deliberate wrongful acts done by the 
master or crew against the ship or the cargo, e.g., when the 
master fraudulently sells the cargo or fraudulently deviates* 
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But it is not available when the shipowner or his agent could 
have averted it but for his negligence. 

(vi) Jettison: —It does not include a case where jettison¬ 
ing took place owing to improper stowage amounting to 
negligence. 

(vii) Collision This also comes under ‘perils of the sea’ 
when it is not caused by negligence, 

(viii) All penis , dangers & accidents of the sea: —These 
include dangers, etc., which are peculiar and incidental to a 
sea voyage. These are such ‘"which could not be foreseen and 
guarded against by the shipowner or his servants as necessary 
or probable incidents of the adventure”, e.g loss by consump¬ 
tion of cargo by ' erniin or by the bursting of boilers does not 
come under it as it might, as well, occur on land. But loss 
due to ‘rough sea*' or ‘stranding of vessel’ comes within this, 
provided there is no negligence oil the part of the master. A 
damage caused by ordinarily climatic condition is not covered 
by this clause. (Sanson v. Western Assurance Co £1921J 
A A', obi). 

Causa proximo :—In a damage or loss due to several causes 
the exemption clause will be operative only so far as its proxi¬ 
mate cau>e is concerned. "When an exupkd peiil happens 
to be a remote cause, the shipowner is not excused by it. 

Negligence;—It a general ‘negligence clause’ is added, 
the shipowner is exempted from liability arising out of the 
negligent e ot tim master, othcers, etc., and it protects him 
against any negligent a< t of his employees in connection with 
loss or damage caused by perils of the bea. 

Cancellation clause:— A clause is usually inserted in the 
charter-parly enabling the charterer to rescind the contract, if 
the ship fails to arrive by a certain date at a certain port. He 
is entitled to cancel the contract if the charter-party is founded 
on misrepresentations which are conditions precedent such as 
the time of sailing, the name and nationality of the flag, its 
class in the register, its readiness to load. (Sanday v. K eighty 
Matted & Co. (1922). 91 L.J.K.B. 924). 

Besides the power of cancelling the contract, the charterer 
is entitled to damages for the loss sustained by acting on the 
misrepresentations which do not go to the root of the contract, 
that is, which are merely breaches of warranty. 

Bill of lading 

A bill of lading is a document acknowledging the ship¬ 
ment of goods signed by or ou behalf of the carrier, which 
contains the terms and conditions upon which the goods axe 

14 
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agreed to be carried. This document is an evidence of the 
contract for the carriage of goods in a general and not a 
chartered ship, i.e ., a ship which is used for the carriage of the 
goods of several merchants. They are used in a chartered 
ship also. If the charterer takes goods of others, the contract 
of such carriage is embodied in a bill of lading. 

Generally a bill of lading is prepared in a set of three and 
this is called 'drawing in a set/—one is retained by the master, 
one by the consignor and the third is sent to the consignee. 

The mate’s receipt is the first receipt (provisional) given 
for the acknowledgment of the goods for the purpose of 
shipping. When the goods are actually loaded in the ship the 
master signs the bill of lading, which is afterwards handed 
over to the shipper or cargo-owner in exchange for the mate’s 
receipt. The bill of lading supersedes the mate’s receipt when 
the former is properly executed and signed. 

Distinction between charter-party and bill of lading : —A 

charter-party is nothing but a contract, while a bill of lading 
is a document of title to the goods as well as a receipt for the 
goods shipped. But a bill of lading is similar to a charter- 
party in so far as if is an evidence of the contract of affreight¬ 
ment. If the charterer is also the shipper, the bill of lading 
is simply a receipt for the goods and a document of title to the 
goods without being evidence of any contract of affreightment. 
In such a case the bill of lading shall not be allowed to vary 
the terms of the charter-party unless express stipulations are 
contained in the former to that effect. 

41 The bill of lading contains only the terms of contract of 
carriage made with the shipowners, and unless the terms of 
charter-party are incorporated in it, it will not affect the 
contract. 

Form of bill of lading:—“Shipped in good order and 


condition by.in and upon the good ship called the 

. ... whereof.is the master for this present 


voyage, now riding at anchor in the port of.and bound 

for., with 7 iberty to call at any ports on the way for 

coaling or other necessary purposes, (nature of goods) being 
marked and nv. in the mtrgin and are to le delivered 

in the like good order and condition at.aforesaid, the 

aet of God, king’s enemies, fire, barratry of the master and 
crew and all every other dangers and accidents of the seas, 
rivers and navigation of whatever nature and kinds soever 

excepted, unto.or to his assigns, he or they paying freight 

for the said goods at the rate of.. with primage and 

average accustomed. 
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In witness whereof, the master or agent of the said ship 

hath affirmed to....bills of lading all ox this tenor on date, 

one of which bills being accomplished the others to stand void. 

Dated.the day of. 

Signed. 

Contents: —After receiving the goods into his charge the 
carrier, master or his agent shall on demand of the shipper 
issue a bill of lading to him. It is to contain among other 
matters the following: — 

(a) the leading marks shown clearly on goods necessary 
for their identification furnished in writing by the shipper 
before loading such goods. 

(b) Either the number of packages or quantity or weight 
as furnished in writing by the shipper. 

(c) The apparent order and condition of the goods, t Indian 
Carriage of Goods hi/ Sea Act 1925 Schedule , Article III, 33. 

A bill of lading ordinarily contains most of the conditions 
of the carriage of goods as are found in a charter-party, as to 
how the voyage is to be made and what are the exemptions. 

When the shipper lias marked and consecutively numbered 
the packages of goods made for shipping, this mark and the 
numbers are stated in the margin of the bill of lading. If the 
bill of lading contains a statement that the goods are shipped 
4 in good order and condition’, the bill is known as a clean bill 
of lading. In such a case the consignee or the indorsee of 
the bill of lading is entitled to get delivery of the goods in 
the same condition subject of course to the terms of carriage. 
Very often a bill instead of being a (lean bill contains a 
statement that “weight, contents and value unknown.” 

The last clause, namely, “one of these bills of lading being 
accomplished, the others to stand void”, authorises the master 
to deliver the goods to a holder who presents any part of the 
bills of lading to him. though ordinarily the first transferee of 
a bill of lading for value is entitled to the goods. 

A through bill of lading is issued when the goods are 
shipped for being transported by sea and rail, or river, vr 
canal, etc., to a destination other than a sea-port wherein the 
rate charged for through carriage namely, by land, Isa, etc , 
is mentioned in the document. 

When the freight is payable at the port of loading the bill 
contains a statement to that effect, namely, ‘freight paid 

at-in such a case, the bill serves as a receipt for the 

payment of that freight. 4 
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(d) It must contain an express statement that it is to have 
effect subject to the provisions of the Indian Carriage of Goods 
by Sea Act. (S. 4, Indian Carriage of Goods by Sea Act). 

The bill of lading is signed generally by the master. 

A shipped bill: —Sometimes, at the option of the shipper 
a bill may be noted at the port of shipment by the carrier, 
master or his agent with the name of the ship which the goods 
have been shipped and the date of shipment. 

Characteristics of the Bill of Lading :—(I) It is an evidence 
of the onl} T terms of the contract of carriage made by the 
shippers, unless the bill of lading incorporates am of the 
terms of the charter-party. 

(2) It is a prima facie evidence of the shipment of the 
goods, their quality and quantity mentioned therein as against 
the master and the carrier. (S. 3 Bill of Lading Act, 185b). 
But if the weight of any bulky cargo is ascertained and accept¬ 
ed by a third party in accordance with the custom of the 
trade, it is not to be an evidence against the carrier. (S. (>. 
Indian Carriage of Goods by Sea Act, 1925), 

But the master or other person signing the bill can 
exonerate hiimelf by showing that the entry in the bill was 
done due to misrepresentation and without any default on 
his part, wholly by the fraud of the shipper. (S. 8, Bill of 
Lading Act). 

(3) Tne holder (consignee or indorsee for value) of th t 
bill of lading is entitled to the delivery of the goods at the 
port of destination, and while the goods are in transit can 
transfer the possession of the goods by a mere transfer of the 
bill of lading. 

(4) Although it is not a negotiable instrument it has many 
points of similarity with the latter—such as its transferability 
by delivery with or without indorsement, and the transferee’s 
right to sue in Ins own name. 

But a holder of a negotiable instrument in due course 
may claim to have a better title and is not affected by any 
defect of title of the previous holder (excepting* case of for¬ 
gery). Whereas the holder of a bill of lading always takes it 
subject to the rights and liabilities of the person from uhom 
he received it. But though the unpaid seller lias the righ; 
of stoppage m transitu against the original consignee, it s 
not available against the indorsee of a bill of lading. 

Transfer of bill of lading:—The Bill of lading can be 
transferred either by indorsement when the bill is drawn to 
order or by mere delivery. But if the bill is drawn to a 
specified person without the words “or order or assigns” it is 
not so transferable 
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Along with the transfer of the bill of, lading the right 
under the bill will vest in the consignee or the indorsee. {S. 1 
Bills of Lading Act 1856). But such an assignment will not 
afreet the right of the shipowner to claim any freight againsv 
the shipper or owner or to claim the right of stoppage in 
transit of the goods. (S. 2, Bills of Lading Act). 

For passing property m the goods by assignment of the bill 
of lading, the following conditions must be fulfilled: (i) It 
must be transferable on the face of it; (ii) the goods must be 
in transit, that is, before the goods are delivered to any person 
under a bill of lading; (lii) it must have been circulated by a 
person having a good title to it, and there must be an inten¬ 
tion to transfer the property. The assignment of a bill of 
lading to an agent for the purpose of taking delivery, does not 
pass any property to the agent. 

Rights and Duties of the Master: —Master is the highest 

officer on board the ship who controls the movements of the 
ship, is in charge of the cargo and is in command of the crew. 
He is not only an agent of the shipowner, but also an agent of 
the owners of cargo 

He lias to control the navigation and must proceed on the 
voyage with a reasonable despatch and without unjustifiable 
deviation. He ha* to do everything in order to fulfil the con¬ 
tract ot carriage; as -non as goods are loaded he is to sign the 
bills of lading and hand them over to the consignors or their 
agents. In connection with the issuing of bills of lading he 
is to verify the number of packages and to see that they are 
externally in good condition. 

lie has to carry the cargo to its destination and in so doing 
must take all reasonable care for the same during the voyage, 
both during the ordinary incidents of the voyage and also 
during any accident in course of the same with a view to safe¬ 
guard the interest of the cargo-owners as far as practicable. 

He has to allow reasonable time for taking delivery of the 
goods by the consignees and exercise the ship-owner’s lien 
on the ( argo for dues of the ship-owner. He has to collect the 
general average contributions from interested persons. Before 
taking any extraordinary measure with regard to the goods, 
he has to communicate with the ship-owners or cargo-owners, 
as the ea^e may be, as far as practicable.^ 

The master (icing a servant of the registered owner of the 
ship is not entitled to vary the teuns of contracts made by 
the owner. When he signs bills of lading without showing 
that he signs as the agent of the owner he may be made per¬ 
sonally liable on the contract. 

The master is entitled to do acts which are necessary for 
the purpose of carrying out the contract and in so doing he 
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may incur expenses for such, necessaries (The Arzpeitia , 1921, 
126 L.T. 29). If at the destination nobody appears to take 
delivery of the goods by presenting the bill of lading or any 
indemnity in its place, he may unload the cargo there and if 
prevented from so doing by the port authorities, he is entitled 
to deal with them as a reasonable man would do to protect the 
interest of the owner for the freight, as well as the interest 
of the cargo-owner. 

He may under very special circumstances take extra¬ 
ordinary action to save the ship and the cargo in the inter cm 
of all parties' concerned. Me may delay or deviate from the 
proper route, hypothecate the ship and cargo by the execution 
of bottomry bond when lie is in urgent need of money, and 
comimmieation with his principal is impracticable; may enter 
into salvage agreement on behalf of the ship-owner and 
cargo-owner, may incur general average saciifires and expen¬ 
diture, may sell the ship and cargo, in exercise of his extra¬ 
ordinary powers under circumstances affecting the who 1 j 
adventure. 

lie may sell the damaged goods at a port of call when it 
is absolutely necessary to do so and it is not possible to com¬ 
municate with the owner of the cargo. He may tranship the 
goods when he finds that it will noi he reasonable to proceed 
v:Ui the voyage as the ship is badly damaged. In sacli a 
case if the goods are of a perishable natuie and there is no 
time to communicate with the cargo-owner lie may even sell 
the goods lie has the right to enter into a salvage agree 
meat even when the caigo or a part of it is in danger. He is 
entitled to jettison a part of the cargo in order to save the 
rest. He may hypothecate the cargo by giving a respondentia 
bond. All these extraordinary steps can only be adopted for 
the safety of the cargo after communicating with the owner 
and according to his instructions, but when that is not pra« 
ticable, having regard to the safety of the cargo he may take 
action without such communication. 

Respondentia and bottomry bonds : —A respondentia bond 
may only be executed if the master requires money in the 
interest of the cargo-owners, and the ship and freight are in¬ 
sufficient security for the money so required and that lie is 
unable to procure the same in any other way. But a bottomry 
bond can he executed by hypothecating the ship and the cargo 
for the safety of all concerned, and for the carrying out of the 
ultimate object of the whole adventure- A bottomry bond in 
respect of the cargo may only be executed when the ship and 
the freight ate insufficient to meet the charge. The person 
advancing money on a bottomry bond has a maritime lien on 
the ship, freight and cargo for the satisfaction of his dues; 
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whereas the holder of a respondentia bond has a maritime lien 
on the cargo only. A charge created by a bottomry bond 
becomes payable with interest only when the ship safely 
reaches its destination. If the ship is totally lost the bona 
becomes void and the loan is not recoverable. The holder of a 
respondentia bond, also, takes a similar risk of the ship's safe 
arrival at its destination. A subsequent bottomry bond holder 
gets priority over an earlier one in as much as the later one is 
given at a time of necessity when the earlier one is on the 
point of being* frustrated because of the subsequent danger. 

Liabilities of the Carrier by sea : —A carrier includes the 
owner, or the charterer who enters into a contract of carriage 
covered by a bill of lading and a bill of lading under a 
charter-party in so far as it relates to the carriage of goods 
by sea. [The Carriage of Goods by Sea Act, Schedule, 
Article 1.1 

un The earner is bound to exercise due diligence 

(1) To make the ship seaworthy. 

(2) To properly run. equip and supply the ship. 

CC To make all the parts of the ship in which goods 
are carried tit and safe for reception, carriage and 
preservation of goods. (Act III, It. 1). 

ib) Bui absolute warranty of seaworthiness is not to be 
implied in contracts. <\S. 3, Indian Carriage of Goods by Sea 
Act). 

[r) The carrier is not liable for loss or damage arising at 
unseaworthiness, unless caused by want of due diligence on 
the part of the carrier and to do all the duties mentioned 
before. The burden ot proof in such a ease is on the carrier. 

id) Neither the carrier nor the ship is responsible for los* 
or damage resulting from : — 

i'l; act, neglect, or default of the master, mariner, pilot 
or servants of the carrier in navigation, or 

(2) act of God, or 

(3) act of war, or 

(4) act of public enemies, or 

(5) arrest or restraint of princes, or 

(O' quarantine restriction, or 

(7) act or omission of the shipper or owner of goods or 
his agents, or 

(8) strikes, lock out, or 

(9) riots or mvil commotion, 
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(10) attempting to save life and property at sea, or 

til) wastage in bulk or weight due to some inherent 
defeat, or vice of the good, or 

(12) bad packing, or 

(13) inadequacy of marks, or 

(14) latent undiscoverable defects, or 

(15) any other cause not due to fault or neglect of the 
carrier or his agents. 

( e) The carrier shall not be liable for any loss of goods of 
the value exceeding 100 L (gold value) or the equivalent sum 
in other currency, unless the value has been declared by the 
shipper and embodied in the bills of lading. 

</) He is not liable for loss aiising out of wilful misstate¬ 
ment of goods. (Indian Sale of Goods Act, Schedule Act IV.) 

The carrier is not liable for am lo-s arising out of any 
deviation in attempting to save life ox proper!v. (Art. Ill, 
K. 4). 

Unless notice of loss or damage is given m writing to the 
carrier or his agent at the port of disehaige or at the time of 
removal of goods or if the loss is not apparent within 3 (lays 
of the removal, the presumption is that the goods arc delivered 
in proper condition. 

An action for damage or loss must be brought rcitbm one 
year after delivery of goods. [Xvi Til, R. (>} 

The rarriei (anno! relieve him-eli by agreement ol any 
liability for loss arising from negligence, fault ot failure in 
the duties and obligation, because that is regaided as null 
and void. (Act Ill, It. 8). 

bights of Cartier:—Inflammable goods or explosives of 
dangerous nature the shipment of whnh has not been con¬ 
sented to by the carrier or lik agent < an be lauded at any 
place or destroyed. (IV, 6). 

Liability of shipowners:-—The liability of a ship-owner 
shall be limited to the extent as laid down by sections 502 and 
503 ot the Rnglish Jlerchant Shipping Act of 1801 (57 & 58 
Viet. c. b0/. (S. 7 Indian Carriage of Goods h\ Sea AG). 

Thus the owner of a British Son-going ship shall not be liable 
to make good to any extent whatever, am loss or damage 
happening without Ins actual fault or privity, when any goods 
on board the ship are lost or damaged by reason of* fire or 
when any valuable article is lost or damaged by reason ot an\r 
robbery, embezzlement, the true nature ‘and value of which 
has not been previously declared. But when damage is caused 
by fire, the ship-owner will not be excused under the excepted 
peril clause if it occurred through the negligence of his 
servants. 
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A ship-owner’s total liability for damage to goods, loss of 
life, etc., occurring without his actual fault or privity is 
limited to a certain percentage of the ship’s tonnage under 
section 503 of the said Act. This limitation of liability under 
section 503 is available to all owners of a ship, whether British 
nr foreign. 


III. Law of Carriage by Air 

{The Indian Carriage by Air Act 1934 (XX of 1934) ) 

History :—The law of carriage by air is still in its infancy. 
Until commercial aviation develops, this branch of law will 
not come to stay. The first attempt to codify the law of com¬ 
mercial aviation was made by the passing of the Indian 
Carriage by Air Act (XX of ifi34). This Act is based on the 
Warsaw Convention of 1020 which applies to carnage by air 
between two or more independent states, and regulates such 
mailers as tickets for both luggage and passengers and the 
liability for the safety of passengers and goods. 

Application of ihc rules of Warsaw Convention :—The 
provisions of the Warsaw Convention relating to the rights 
and liabilities of carriers, passengers, etc., in relation to 
carriage by air irrespective of the nationality, which are con¬ 
tained in the first schedule of the Aet are made applicable to 
British Tndia (S. 2 (1) ), 

But they may be applied to the internal carnage by air 
by the notification of the Governor General in Council (S. 4). 

Scope and definitions :—The rules contained in ihc First 
Schedule of the Act embodying the Warsaw Convention apply 
to the in I emotion a] carriage oi persons or goods, for hire, 
by air. {First Schedule K. IF 

International inrriagc by air is defined as any carriage in, 
which the place of departure and the place of destination are 
situated within the territories of two high contracting parties 
<K. 3). 

A High contracting parly moans any independent vState 
who is signatory to the Warsaw Convention (11. 2). The 
Governor General by notification may certify as to who are 
the High Contracting parties, and any such notification is 
conclusive evidence in the matter (S. 2 (2) ). 

Documents of Carriage 

Passenger and Luggage tickets: —For the carriage of 
passengers, the carrier must deliver a passenger a passenger 
ticket containing the place and date of issue, the place of 
departure and destination, the name and address of the carrier, 
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the agreed stopping places, a statement that the carrier is 
liable under the rules of this schedule (It. 8;. 

For the carriage of luggage except the small personal 
objects, the carrier must deliver a luggage ticket containing 1 
besides those mentioned in case of passenger tickets the follow¬ 
ing particulars* the number of the passenger ticket, a state¬ 
ment that the luggage is to be delivered to the bearer of the 
luggage ticket, the number and weight of packages, the de¬ 
clared value of packages and a statement that the carriage is 
subject to the liability under this schedule 'U. 4) 

4;r consignment note :—Everv carrier has the right to 
require the consignor of goods to make out a document known 
as air consignment note containing the following particulars: 
—the plate and date of its execution, the place of departure 
and destination, the agreed stopping places, the name and 
address of the first (airier, nature of the goods, name and 
address of the consignor, the number and weight, quantity, 
volume, etc., ot the good-., the freight and the date and place 
of payment, the amount of the value declared, The time fixed 
for the completion of the carnage and the route to be followed, 
if the goods aie sent for payment of delivery, the price of 
the goods, and a statement that the carnage is subject to the 
rules relating to liability under this schedule (Its. 5, 8). 

Although without the air consignment note the contract 
of carriage is binding (it. 2 *2) ), the earner is deprived of 
limited liability provisions under this Act If. 9). 

Liabilities of the Carrier 

(a) For death or bodily injvry of a passenger :—The car¬ 
rier is liable for causing the death or wound or any other 
bodily injury suffered by a passenger, if such an accident is 
caused on board the aircraft or in course of any of the opera¬ 
tion of embarking or disembarking (R, 17), notwithstanding 
the provisions of the Indian Fatal Accidents Act (XTI1 of 
385*5} which provides for the recovery of compensation to 
families for loss occasioned b\ death of a person caused by a 
wrongiul act (S. 2 (4) ). The liability for death is enforceable 
for the benefit of the memberb of the passenger’s family, by 
the personal representation or by any person who can claim 
the benefit (S. 2 (4) and Second Schedule Rs, 1 and 2). 

(a) F<tr death or hoddy injvry of a passenger :—The car¬ 
ter damage or destruction to goods or luggage sustained during 
the carriage b\ the air. The carriage by air comprises the 
period during which the luggage or goods are in charge of the 
carrier whether in an aerodrome or on board an aircraft or in 
case of a landing outside an aerodrome. But the period doea 
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not extend to any carriage by land or by sea or by river out¬ 
side an aerodrome (It. 18). 

(c) The carrier is liable for damage occasioned by delay 
in the carnage by air of passengers., luggage or goods (R. 19). 
In the case of passengers the liability is limited to the sum 
of 125,000 francs, and in the case of luggage or goods, the 
liability is limited to a sum of 250 francs per kilogram unless 
the consignor, at the tune of handing* them over to the carrier 
makes a special declaration of the value. As regards the 
personal goods in custody of the passenger the liability is 
limited to 5,000 francs per passenger. 

Francs refer to French francs connoting of 05| milligrams 
of gold of millesimal fineness of 900 (R. 22;. For the purpose 
of am action against the carrier in India any sum in francs 
must be converted into rupees at the rate of exchange prevail¬ 
ing on the date on which the damages to he paid are deter¬ 
mined by the Court (S. 2 (5) ). 

The air consignment note shall be in three original parts 
—the first part for the earriei—the second for the consignor 
which is to be signed both by the consignor as well as by the 
carrier and is to accompany the goods The third part shall 
be signed by the currier and is to he handed over to the con¬ 
signor, after the goods have been accepted (11. 6 (1) anrl (2) ). 
The carrier shall sign an acceptance of the goods (It. 6 (3; ). 

The consignor is liable for the correctness of the parti¬ 
culars of such note and is liable for all damages suffered by 
the carrier by re;ison of irregularity or incorrectness of the 
particulars of the note (It. 10 (1) and (2) ). 

Consignor's right :—The consignor has the right to dis¬ 
pose of the goods bv withdrawing them from the place of 
departure or destination, or by stopping them in transit, or 
by calling for them to be delivered to a person other than the 
consignee; but he must not exercise this right to prejudice 
the carriers and must pay the uecessaiy expenses (It. 12 (1) ). 

Consignee' i s right :—Except under the circumstances stated 
above the consignee is entitled to require the carrier to hand 
over to him the air consignment note and to deliver the goods 
to him, on payment of the charges due. If the carrier admits 
loss of goods, or if the goods have not arrived at the expira¬ 
tion of 7 days after the date on which they ought to have 
artived, the consignee can enforce Lis rights against the Car¬ 
rie* under the contract of carriage (It. 13 (1) and (3) ). 

Any provision tending to relieve the carrier of such 
liability or to fix a lower limit is null and void (It. 23). 

Avoidance of liability :— (a) The carrier is not liable if 
he proves that he and his agents have taken all necessary steps 



220 


THE INDIAN MERCANTILE LAW 


to avoid tlie damage or that it was impossible for them to take 
such measures. 

(b) The carrier can avoid liability if he proves that the 
damage to goods was occasioned by negligent pilotage or 
negligence in the handling of the aircraft, although he and 
his agents have taken ’all necessary measures to avoid loss 
<R. 20). 

<c) He can avoid the liability if he is able to prove that 
the loss was caused or contributed by the negligence of the 
aggrieved person (R. 21). But in no case is the carrier allowed 
to avoid liability if the damage is caused bv wilful miscon* 
duct of himself or of his agents acting within the scope of 
employment (R. 25). 

Presumption and Procedure:— Receipt of goods without 
complaint is vrima facie evidence that the goods have been 
delivered in good condition. Therefore in case of damage 
the person entitled to delivery must complaint to the carrier 
forthwith after the discovery of the damage, within three 
days in case of luggage, within 7 days in case of goods. In 
case ot delay it must be made at the latest within 14 days 
from the date of delivery to him. If no such complaint "is 
made no action lies against the carrier except tor fraud (R. 2b) 

Juribfliction :—An a< tion for damages can be brought at 
the option of the plaintiff eithex before the Court having juris- 
<1 it tion over the place of destination, or Inwing jurisdiction 
over the enirierhs principal place of business or place of resi¬ 
dents A?. 28). 

Limitation :—The right of damages is extinguished if no 
action is brought within 2 c \ears from the date of arrival of 
tin < rati at the destination, or from the due date of arrival, 
or irom the date on which the carriage stopped (R. 29;. 

Liability oi the carrier for damages is not extinguished 
at his death, an action lies against those legally representing 
ln> estate (R. 27). 

Liabiht)} of successive carriers :—Carriage performed by 
8iic< c^ive carriers although is to be regarded as one undivided 
earn »ge it the parties agree (R. 1 (4) ), an action for damages 
to a passenger can only be brought against the carrier who 
performed the carriage during which the accident or delay 
occurred except modified by expressed agreement (R. 30 (2) ). 

As regards luggage or goods however the consignor will 
have a right of action against the first carrier—while the con¬ 
signee will have against ihe last carrier, and the passenger 
will have the right against any of them. They are entitled to 
bring such an action against the carrier during whose carriage 
the loss or delay occurred (R. 30 (3) ). 
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LAW OF INSURANCE 

• INSURANCE ACT 

(Act IV of 1938) 

History: —The Indian law relating to insurance prior to 
the present Act was contained in the 'Life Assurance Com¬ 
panies Act VI of 1912 as amended by Act XX of 1928 and 
m the Provident"Insurance Societies Act V of 1912. But the 
insurance law of 1912 applied only to life assurance com¬ 
panies, and did not deal with other forms of business, al¬ 
though during the Great War ot 1914-18, insurance business 
other than life received a great impetus in India. Indian 
opinion wanted the disclosure and publication of the bushier 
carried on in India by foreign companies, and favoured 
stricter control of insurance business to prevent the growth 
of mushroom companies, and wanted to enforce working on 
sound principles, to pnnent misapplication of funds and to 
protect the assets. The present Act is based on the report of 
the Clauson Committee (1927) which was appointed to con¬ 
sider the advisability ot amending the English Insurance Act 
ot 1909. The present act embodied these suggestions and it 
contains in one statute the law governing all spheres oi in¬ 
surance. The Provident Insurance Societies Act (V of 1912* 
and the Indian Lite Assurance Companies Act (VI of 1912) 
are repealed (S 128). 

Scope :—The liability of the insurer being a company 
under the Indian Companies Act is not ailected by the Indian 
Insurance Act unless specifically provided (S. 117). But the 
tnsuranee Ad will not apply to any insurance carried on by 
the central or provincial government nor to any provident 
fund under the Provident h ands Act, 192*) (XIX of 192o), nor 
if the superintendent orders, to any fund oiiieially recognised 
by the central government before 27th January 1987 imun- 
(ained by the government servants for mutual benefit oi to 
any mutual and provident society of Government or railway 
servants (S. 118). 

Definition of Insurer :—The texm insurer means (a) any 
person corporate* or otherwise doing insurance business, and 
(6) includes any foreign corporate or unincorporated body 
carrying on insurance business in India under the law of any 
foreign country, or has its principal place of business in India 
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or employs a representative, (c) any suck person under any 
Indian statute, and (d) any person who in India has a stand¬ 
ing contract with underwriters who are members of the society 
of Llyod’s whereby such a person is authorised to issue pro¬ 
tection or cover notes on behalf of the underwriters (S. 2 (9) ). 

Insurance Company :—It means any insurer being a 
oompanv or partnership under the Indian Companies Act or 
the Indian Partnership Act (S. 2 (8) ). » 

Statutory Requirements for Carrying on insurance business 

A. As to capital: —In order to prevent the growth of 
mushroom companies Vith inadequate finances, and to prevent 
premium income being resorted to from the very beginning 
for the purposes of expenses of organization? a provision has 
been made thai no new company carrying on insurance busi¬ 
ness after 261 h Jan. 1937 shall be registered unless it has a 
working capilal of a net sum of not less than Rs. 50 thousand 

«exclusive of deposits (S. 6). 

B. Deposits: —Every insurer has to deposit with the 
Reserve Bank of India in one of its offices in India, for and 
on behalf of the central government cash or approved securi¬ 
ties estimated at the market value of the following amounts 
for different classes of insurance business* 

For 

(a) Life insurance, Rs. 2 lakhs ; 

(b) Fire insurance Rs. 1 lakh 60 thousand ; 

(c) Marine insurance Rs. 1 lakh 50 thousand ; 

(d) Miscellaneous insurance which is not principally 

or wholly of any kind included in (a), (b) or 
(c).; Rs. 1 lakh 50 thousand ; 

(c) Life and any one of the other three done together— 
Rs. 3 lakhs in all ; 

(f) Lite arid any two of the others done together, 

Rs. 4 lakhs ; 

(g) Life and three others combined together, Rs. 4 

lakhs 50 thousand ; 

In each of the cases where life business is combined 
with other kinds, of (be total deposit, Rs. 2 
lakhs is to be deposited for the life insurance 
business, 

(h) If two business are combined excluding life, Rs. 2 

lakhs 50 thousand ; 

(i) All three combined except life, Rs. 3 lakhs 50 

thousand ; 

(i) Marine insurance doing business with country craft 
and cargo—Rs. 10 thousand only (S. 7 (i) )„ 
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In case of an insurer having standing contract with 
underwriters who are members of the Society of Lloyd's, a 
relatively higher deposit is required, and one single deposit 
for each class of business of an amount one and a half times 
of what is to be deposited by other insurers is to be deposited 
by o t on behalf of the Lloyd's underwriters in India. (S. 7 
( 2 ) ). 

Market value is to be determined by the Reserve Bank 
of India whose decision should be final (S. 120). 

For existing companies :—The deposits by existing in- 
surers incorporated or carrying on business before the 27th 
January 1937, may be made in instalments of not more than 
seven of which the first shall be not less than one fourth of the 
total amount of deposit and shall be paid before the registra¬ 
tion application is made, and the second shall be of not less 
than one sixth of the balance, to be paid before the expiry of 
four months from the commencement of this Act, and the 
subsequent instalments shall be not less than the minimum 
amount required for the second instalment and shall be paid 
before 1st January of each succeeding year. 

But Jor insurers carrying life business alone, payment 
may be made in not more than ten instalments, of which the 
first shall be not less than onefourth of the total amount o£ 
the deposit and is to be paid before the application for re¬ 
gistration is made, the second shall be not less than one-ninth 
of the balance to be paid before the expiry of four months 
from the commencement of this Act, the subsequent ones 
should be not less than the second, to be paid before the Jan¬ 
uary of each succeeding year (S. 7 (3) ). 

Foreign :—But all foreign insurers carrying on business 
at present except these incorporated or domiciled in the Unit¬ 
ed Kingdom hare to pay the amount for deposit in two in¬ 
stalments of which (he first shall not be less than half of the 
total deposil and must be made before registration, and the 
second instalment miw be made before the expiry of one year 
from the date of registration (S. 7 (4) ). 

For new companies :—All new companies ^i.e. not in- 
(orporaled nor carrying on insurance business in India before 
the 27th Jan, 1937) the deposit may be made in instalments 
of not less than one-fourth of the total deposit amount before 
registration, and not less than one-third the balance before the 
expiry of one year from the commencement of business in 
India, and not less than one-half of the remaining amount 
before the expiry of two years from the commencement of its* 
business, and (he balance before the expiry of three years* 
from the date of its commencement of business in British 
India. 
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But in case of all foreign new entrants except of British 
incorporation or domicile the deposit shall have to be made 
in full before the application for registration is made (S. 7 
( 5 ) >• 

Other provisions regarding deposits :—No additional kind 
of business eau be undertaken by any insurer who is already 
liable to make a deposit, until the due deposit is made in full. 

The additional deposit that is required for undei taking a 
new business is to be made bet ore the application for regis¬ 
tration is made (S. 7 ((>)). 

A deposit held in cash by the Reserve Bank of India to 
the credit ot xhe insurer shall be returnable in ease it is to 
be returned under the law (S. 7 (8) ). 

Substitution of other kinds of approved securities can be 
made for securities deposited with the Bank, as long as the 
value is kept in tact (S 7 (9) j. The .Reserve Bank is autho¬ 
rised to sell tlie securities or invest the cash deposited with it 
according to 8. 7 (9A) & t9B>. 

If any portions ot the deposit is used in discharge of any 
liability of the insurer, it is to be made up by a deposit of the 
like amount, within two months of the withdrawal (S, 7 

( 10 ) )■ 

Characteristics of Deposits: —The deposit is not assignable 
nor can it be charged. It i^ not liable to attachment in 
execution of anv decree except one obtained by a policyholder 
of Hit insurer m respect ot a debt due upon a policy which 
could not be realised in a in other way. The deposit^ lannot 
he available for tlie discharge of any other dehi arising out of 
insurance policies of the insurer other than liabilities remain¬ 
ing undischarged. A deposit made in connection with life 
insurance business would onh be liable for liabilities attach¬ 
ing to life policies (S. 8). 

TO fund *>f deposit: —The Court *may on the application 
of the insurer order for the refund ot deposit, when he has 
ceased to carry on the business and his liabilities have been 
satisfied (S. 9). 

Superintendent of Insurance: —The Superintendent of in¬ 
surance is an officer, who shall be a qualified actuary appoint¬ 
ed b> the rcniral government to perform the duties of the 
Superintendent of Insurance under the Indian Insurance Act. 

(N; 2 (lo) ). lie is to wield great powers more or less ad¬ 
ministrative in their nature, subject of course to anneal to 
the Court. 

C. Registration: —No person shall be allowed to start 
any class of insurance business in British India, unless a cer¬ 
tificate of registration has been obtained from the Superin¬ 
tendent of Insurance (S. 3 (1) ). 
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The existing companies will also have to obtain such a 
certificate within the period notified by the Government. 

Every application for registration is to be accompanied 
by— (a) a certified copy of the memorandum and articles of 
association in case of a limited company under the Indian 
Companies Act or deed of partnership; and in case of foreign 
companies a certified copy of the chartei, statutes, deed of 
settlement or memorandum and articles or other instrument 
defining the constitution of insurer. 

(6) the name, address r and the occupation of the dire* - 
tor* in the ease ot Indian Companies, incorporated under the 
Indian Companies Act, and names and addresses of the pro¬ 
prietors and of the manager in British India in the case of an 
insurer who has its principal place of business in British 
India; and in case of foreign companies the full address of 
their principal office in British India and the names and ad¬ 
dresses of the directors and the manager at such office and the 
name and address of one or more persons resident in India 
authorised to accept notice to be served on any insurer. 

(i ) A statement of the class or (‘lasses of insurance busi¬ 
ness done or to be done, ami a statement that the amount re¬ 
quired to be deposited before application of registration Inn* 
been deposited, together with a certificate from the Reserve 
Bank of India showing the amount deposited. 

(rl) Tn case of life assurance companies and mutual and 
co-operative life assurance companies a declaration verified 
by an affidavit made by the principal officer of the insurer 
that the provisions as to working* capital have been complied 
with. 

(c) The foreign companies are to make a statement verified 
by an affidavit by the principal officer setting forth the re¬ 
quirements if any applicable to Indians as a condition of car¬ 
rying insurance business in the country of its incorporation* 
or domicile, by the laws of that country. 

(f) A certified copy of the published prospectus, and of 
the standard policy forms of the insure?, a statement of the 
assurance rates, advantages, terms and conditions together 
with a certificate from an actuary in case of life business that 
such rates and conditions are advantageous, workable and 
M>uud. 

(g) A registration fee of not more than five hundied 
rupees is to be paid by every insurer for each class of busi¬ 
ness. 

The superintendent of Insurance is to grant a certificate 
of registration on being satisfied that the requirements have 
been fulfilled (S. 3 (2) )* 

15 
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In case of any alteration in the particulars which are to 
accompany an application for registration, such alteration 
must be furnished to the Superintendent (S. 26)* 

Cancellation of Registration:—The superintendent of in¬ 
surance has the power of cancelling or withholding the regia* 
trationt— 

(а) if the insurer fails to make the initial deposit as 

required by the Act ; or 

(б) it the superintendent is satisfied that in the coun¬ 

try in which a foreign insurer has his principal 
place of business or domicile, Indians are de~ 
t barred by the law of the country to carry on in¬ 
surance ; or 

(c) if the foreign company fails tp satisfy the special 

requirements laid down bv the central govern¬ 
ment, when such disabilities are imposed on In¬ 
dian companies in that country ; or 

(A notice is to be given in writing by the Superintendent 
of Insurance of the fact of cancellation or withholding of the 
certificate of registration and of the date when the order will 
be effective which will be not less than one month nor more 
than two months from the (late of the receipt of notice). 

(d) if the insurer is in liquidation or is adjudged an 

insolvent ; or 

(e) if the business of the insurer is transferred or amal¬ 

gamated ; or 

\f) if the whole of the deposit has been returned to the 
insurer ; 

(In case of cancellation under (d), (e) or if) n notice is to 
be given by the superintendent and the cancellation shall take 
effect on the date on which the notice is served). 

(fl) if an insurer fails to have his registration renewed* 

Renewal of registration : —An insurer shall have the re¬ 
gistration renewed annually for each year by making an 
application to the Superintendent before the 31st day of De¬ 
cember of the preceding year, accompanied by a fee of not 
more than one thousand rupees for each class of insurance 
business. An application for renewal ma) be accepted after 
the aforesaid date on payment of a penalty not exceeding the 
prescribed j:ee in addition to the renewal fee. On failure of 
renewal of registration, the original registration may be can¬ 
celled by the Superintendent. 

After the cancellation has taken effect, the insurer shall 
not enter into new contracts of insurance, but his rights and 
liabilities under the old contracts shall remain as before. 

When the insurer is a company, the superintendent shall, 
after the expiry of six months from the date on which the 
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cancellation takes effect, apply for the winding up of the com¬ 
pany. 

A cancellation for non-payment of depoftt may be revised 
on making the required deposit within six months. 

Appeal: —An order of the Superintendent of insurance 
under section 3 refusing to register or cancelling registration 
of an insurer is subject to appeal to the Court having juris¬ 
diction IS. 110 (l)(a)l. 

Restriction on name of Insurer 

To prevent the registration of more than one insurance 
business under the same name it is provided that no insurer 
will be registered by a name identical or having close resem¬ 
blance likely to cause deception with that of another already 
m existence (M. 5 (1*1 ). 

"But an identical name may be used by a new insurer if 
the already existing company is in the course of being dis¬ 
solved and signifies its consent to the Superintendent of In¬ 
surance. The already existing companies carrying on business 
under the Indian Life Assurance Companies Act. 1912, before 
27th Jan. 1937 are not affected by it (S. 5 (2) )„ 

No insurance company other than a provident society be¬ 
ginning insurance business, is to use the word 4 ‘Provident ’ f 
as a part of its name, and no such exiting company shall con- 
t inue to use that word after the expiry of six months from 
the commencement of the Act (S. 5 (3) ). 

If identical or similar name is used by an insurer 
through inadvertence or otherwise it may be called upon to 
change hL name by the Superintendent of Insurance on an 
ipplication of the already existing insurer < s S. 5 (2) ). 

Appeal: —An order under Section 5 directing the insurer 
to change his name is appealable (S. 110 (1) (b) ). 

D. Provisions regarding funds, accounts, audit and 
Returns:—If an insurer carries on more than one class of 
business he shall have to keep a separate account of receipts 
aud payments for each class. 

Life Insurance Fund:—In case of life insurance, the 
surplus of receipts over expenditure is to be carried to a sepa¬ 
rate fund known as Life Insurance fund. The statutory deposit 
made, by the insurer is to be deemed to belong to this fund. 

This life insurance fund shall remain as a security of the 
life policy-holders, and shall not be liable for any other com¬ 
mitments of the insurer, nor can it be applied for any other 
purpose (S. 10). 

Preparation of Account:—Every Indian insurance busi¬ 
ness shall in respect of all business, and a non-Indian insurer 
including a Lloyd’s agent shall in respect of business trans- 
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acted in India (the central government is empowered to make 
rules to define w^at is to be regarded as business transacted 
in India) fS. 114 (2) (b)l prepare at the end of each calender 
year (i.e. December), 

(a) a Balance sheet, 

(h) a Profit and loss account, 

(c) a Revenue Account. 

For existing companies time upto 31st December, 1939 is 
allowed for the transition from financial year to Calender yeai 
as the year of account IS. 1L (3)J. 

In the case of Indian Companies these documents are to 
be signed in accordance with the Indian Companies Act; in 
all other cases they shall be signed either by the insurer, or in 
ease of a company by a chairman, two directors and the 
principal officer in charge, if a partnership by two partners. 

These documents are to be accompanied by a statemeni 
containing the names and descriptions of persons in charge ot 
the management of the business during the period to which 
the accounts relate, and by a report by such persons on the 
affairs of the company during that period IS. 11 (1) & (2)1. 

Balance sheet :—The balance sheet is to be prepared in 
respect of every class of business carried on by an insurer. The 
balance sheet of a life insurance business shall be prepared 
a separate document instead of being incorporated by the addi¬ 
tion of columns and headings in a general balance sheet, in 
case where, the insurer combines more than one class of insur¬ 
ance business. But the totals of each separate balance sheet 
must in any case be incorporated in the general balance sheei. 

A combined balance sheet which includes any combined 
statement made by an insurer of assets and liabilities of any 
other insurer must clearly show on the face of it that it is a 
combined balance sheet and must set out fully the name ot 
every insurer whose assets and liabilities have been im luded 
in it. An amount advanced to the insurer shall not be includ¬ 
ed in the assets side of such a balance sheet. 

If a part of the asseets of an insurer is deposited in any 
place outside British India as security of the owner of policies 
issued abroad, the balance sheet should mention the amount 
and the place where it is deposited. 

The balance sheet shall contain the following statements : 

(1) a statement showing the market value and the book 
value of the assets in India (Form A of Part ll 
Schedule 1), 

. (2) a certificate signed by persons competent to sign the 
balance sheet, explaining the principle followed in 
calculating the values of the investments in stocks 
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and shares and ascertaining the market value 
thereof, 

(3) a certificate by the same persons and also by an 
actuary, that in their belief the assets set forth in 
the balance sheet are shown in the aggregate at 
amounts not exceeding their realisable or market 
value (market value is to be ascertained from pub¬ 
lished market quotation or in the absence a fair 
value) under the several headings—“Loan”, “Re¬ 
versions and Life interests’*, “Investments”, 
“Agents balances”, “Outstanding premiums”, 
“Interest, dividends and Rents outstanding”, 
“Bills receivable”, “Cash”, “Other accounts”, 
“Amounts due from other persons, or bodies carry¬ 
ing on insurance business”, 

(4 1 a certificate by the same people as well as by the 
auditor that no part of the life,insurance fujid has 
been directly or indirectly applied in contravention 
of the provisions of the Act relating to its applica¬ 
tion and investment* 

(o) auditor’s certificate as to the fact that he has veri¬ 
fied the cash balances, and securities relating to 
the insurer's loans and investments, etc.; in case 
of combined balance sheet, that he has audited the 
balance sheet of every insurer whose assets and 
liabilities are incorporated therein. (Schedule I 
Part 1 Regulations, The Insurance Act). 

{Form of Balance sheet :—Form A. Part II. Schedule 

1 ). 

Profit and loss account: —The items on the income 
side must include income whether actually received or not 
and those on the expenditure side must relate to expendi¬ 
ture whether actually paid or not. (Second Schedule Parts 
1 & II). 

Hevenve Account : — The items on income of the revenue 
Account must relate to the income whether actually receiv¬ 
ed or not, and items on expenditure side must relate to ex¬ 
penditure whether actually paid or not. 

Regarding life insurance, statements are to be furnished 
to the Superintendent of Insurance as to the amount of new 
business and total insurance in force at the end of the year, 
number of policies and annuities, claims paid, particulars 
of lapsed of forfeited policies. 

The account should also show the gross premiums for 
different businesses. (Third Schedule, Part I). 

Audit :—The balance sheet, profit and loss account, re¬ 
venue account of every Indian insurer in respect of all in- 
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suranee business, and in case of non-Indian insurer in res¬ 
pect of Indian business, shall be audited annually by an 
auditor. The lights and functions of the auditors are sub¬ 
ject to Section 145 of the Indian Companies Act (S. 12). 

Actuarial Report and Abstract: —Every Indian insurer 
in respect of all business, and every non-Indian insurance 
in respect of Indian insurance business shall cause an 
actuarial valuation into its financial condition once at least 
in every five years, which is to include a valuation of as¬ 
sets and liabilities and a report by such an actuary. This 
rule holds good in any other investigation into the financial 
condition with a view to‘the distribution of prqtita. Every 
such report is to be accompanied by a certificate signed by 
the principal officer to the effect that full and accurate de¬ 
tails of every policy under which there is a liability have 
been furnished to the actuary. The valuation report is to 
mention the life insurance in force at the date (S. 13). 

As to the regulations for the preparation of Abstract ot 
Actuarial Reports, see Fourth Schedule, Part I. 

Provisions Common to all Returns: —The audited 
accounts and fctatements, i.e ., the balance sheet, profit and 
loss account and Revenue account shall be printed and four 
copies are to be furnished to the Superintendent of Insur¬ 
ance within 6 months from the end of the period to which 
the accounts refer, and the actuarial report is to be sent 
within nine months. In case of non-Indian insurers as well 
as Indian insurers having business abroad an extension of 
three months’ time may be allowed. Of the tour copies one 
shall be signed in case of a company, by the chairman, two 
directors, and by the principal officer of the company or by 
the managing director or by the managing agent as the ease 
may be—in case of partnership by two partners, in oibet 
cases by the insurei himself. 

A non-Indian insurer has to forward along with the 
balance-sheet, profit and loss account, and revenue account 
in respect to Indian business, all sdeh documents which he 
has to file with the public authority of the country of his 
incorporation or domicile /S. 15). 

All returns by insurers are to be published in statutory 
forms (8. 26). Where an insurer is a company under the 
Indian Companies Act, he may send copies of the balance 
sheet, and accounts to both the Registrar and the Superin¬ 
tendent of Insurance. And in such a case he need not send 
copies of the said papers to the Registrar under the com¬ 
panies Act (S. 17). 

t Returns by Foreign Companies ; —Where the foreign 
insurer has t6 prepare and to furnish to a public ‘authority 
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nf that country documents of very much the same kind as 
is required by the Indian law, the company will have to 
furnish to the Superintendent of Insurance four certified 
copies in English language of every such balance sheet, 
account, abstract, report and statements supplied to the 
public authority and lour certified copies in English of, (1) 
a statement showing the assets held by insurer in India, (2) 
the revenue account lor each class of business, (3) an abstract 
of the valuation report of the business transacted, (4) a de¬ 
claration in a prescribed form that all amounts received 
have been shown in the revenue account (S. lb). 

Inspection of documents and supply of copies :—Such 
returns and documents shall be kept open for inspection by 
Superintendent. Any person can get copies of the same on 
payment of six annas for every hundred words or fractional 
}Vart thereof, any five figures being treated as one word. 

A printed or certified copy of the accounts, etc. shall on 
the application of any shareholder or policyholder made 
within 2 years from the creation of the documents be sup* 
plied by the insurer on 14 days’ notice in case of Indian, 
one month’s Notice m case of foreign companies. 

A copy of the memorandum and articles of the insurer 
if a company, shall be furnished on the application of a 
shareholder or a policyholder on payment of one rupee 
< 8 . 20 ). 

Evidence of documents :—Every return and document 
•<wtified by the Superintendent shall be deemed to be a copy 
•of the original return (S. 23). 

Returns to Superintendent and his powers regarding 
them :—Besides the audited balance sheet, profit and loss 
account and the revenue account (S. 15(1) ) the Superinten¬ 
dent of Insurance is to be furnished with a certified copy of 
♦every report on the working of the company which is sub¬ 
mitted to the members or policyholders (S. 18). 

He is also to be furnished with abstractly of proceedings 
of general meetings within thirty days from the holding of 
the meeting <S. 19). 

If any such return ih found inaccurate or defective by 
the Superintendent, he may 

(a) require from the insurer further information cer¬ 
tified if necessary by an auditor or actuary to cor- 
reef or supplement such return; 

\<b) call upon the insurer to submit any book of 
account or register or document at the principal 
place of business of the insurer in British India, 
or to supply any statement to be specified in a 
jnotice served on the insurer for the purpose; 
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(c) examine any officer on oath in relation to* any 
return; 

(//) decline to accept any return unless the inaceuwacy 
is corrected or deficiency supplied before the ex¬ 
piry of one month from the date of delivery to* 
the insurer of the requisition asking the insurer 
to correct the inaccuracy or to supply information- 
in case of failure to supply, the insurer shall her 
deemed to have failed to sunply proper returns* 
(S. 21). 

In case of any alteration in the particulars that are to 
accompany an application for registration such other altera¬ 
tions must be furnished forthwith to the Superintendent 
<S. 2b). 

If it appears to the Superintendent of Insurance that 
the valuation report does not properly indicate the true con¬ 
dition of the affairs of the company owing to the adoption 
of a faulty basis of valuation of the ;issets and liabilities, he 
may order a revaluation by ail actuary appointed by the 
insurer at his expense but approved by the Superintendent. 
Bui suc h an order is to be made after due notice to the in¬ 
surer enabling him to explain matters (S. 22). 

. Appeal tv the Covet regarding returns: —On all these 
. matters the insurer can prefer an appeal against the order 
ol (he Suerintendent of Insurance. The Court may on an 
application of the insurer cancel any order of the Superin¬ 
tendent or may direct the acceptance of any return rejected 
by him, if the insurer satisfies the Court that the action of 
the superintendent was unreasonable under the circumstances 
<S. 21 (21 ). 

Register of Policies: - - In case of Indian insurance con¬ 
cerns in respect of all business, and in case of non-Indian 
concern^ with regard to the business transacted in India a 
legister or record of policies is to be maintained. The re¬ 
gister is to contain the following entries regarding every 
policy issued :—( i) the name and address of the policyholder, 

*he date ot effecting the policy, (ui) a record of transfer, 
assignment or nomination of which proper notice has been 
received by the insurer (S. 14 (1) ). 

Register of claims:—There sohuld be maintained a re- 
gist er of claims. The record is to contain the following 
particulars: 

\f} Tbe Dame and address of the claimant. 

(#Y) The date of final settlement and discharge of the 
claim. 

(ui) In case of rejection, the'date and grounds for 
' doing so (S. 14 (21). 
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E. INVESTMENT AND LOANS 

Restrictions as to investment of assets:—Every Insurer 
whether Indian ot of British domicile will have to invest 
and to keep invented assets equivalni to not less than 55 per 
cent of their total liabilities to life policyholders on account 
of matured claims and the amount required to meet the 
liability of maturing claims, less the amount of initial de¬ 
posit made with the Reserve Bank ot India and any amount 
dur to the insurer for loans granted on policies in the fol¬ 
lowing maimer:—not less than 2 b per cent of the sum is 
to be invested in government securities, and not less than 
per cent of the said amount in government or other 
approved securities or securities of or guaranteed as to prin¬ 
cipal and interest by the government of the United Kingdom 
(8 27 (l )). 

Restriction* on foreign insurer : —Every non-Indian and 
non-British insurer will have to hold invested assets equiva¬ 
lent to not less than the sum of his liabilities to holders of 
life-policies on account of matured claims and the amount 
required to meet claims maturing for payment in India, less 
th* amount of initial deposit made with the Reserve Bank 
and less any amount due to the insurei on loans granted on 
hf«-policies in the following manner:—33-1/3 per cent in 
gncrnmenl securities and Ihe balance in the government or 
n!h» i approved securities ot securities fit* or guaranteed as 
to .nt crest and principal by the Government ot the United 
Kingdom (K. 27 (2) ). 

The assets so tn\ested will have to be held in trust for 
the disehurge of clu nil a on matured policies, and shall be 
vested in trustees resident in British India and approved 
by the (Vntral Government by an instrument of trust 
< \e» tried by the insurer and approved by the Central Govern¬ 
ment (N. 27 <4) ). 

These provisions apply to insurers incorporated in Bri¬ 
tish India, whose share capital to the extent of one-third is 
owned by, or the members of whose governing body to the 
extent ot one-third consists of persons domiciled elsewhere 
than in British India or the United Kingdom. 

Saving as to existing insurers: —An insurer whether In¬ 
dian or foreign carrying on business at the commencement 
of the Act shall be given four years' time (from 30th June 
1939) before the expiry of which he will have to make the 
required investment. 

But nevertheless he will have to invest not less than 
one-fourth of the total amount required in specified securi¬ 
ties* before the expiry of one year, not less than one-half 
Wore the expiry of two years and not less than three-fourths 
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before the expity of three years from the commencement of 
the Act. (S. 27 (3) ). 

The assets are to be invested in the corporate name of 
the company, or in the name of the partners or the proprietor 
according as it is a company, firm, or an individual except 
in the case of initial deposits and in the case of veeting of 
assets in trustees (S. 31). 

Statement of investments of assets : —Every insurer 
carrying on life insurance business shall submit every year 
a statement certified by the principal officer of the company 
to the Superintendent of Insurance, showing the assets held 
invested, as at 31st December of the preceding year. He shall 4 
also send similar statements within fifteen days from the last 
day of March, June and September. 

The Superintendent of Insurance is empowered to take 
necessary steps for inspection or verification of the assets 
invested in accordance with the provisions of the Act (S. 28). 

Restrictions on loan:—No loans or temporary advances 
shall be given to the director/ manager or officer to managing 
agent of the company, to auditor, actuary, or when the in* 
surer is a firm to any partner, or to any other company or 
firm in which any such person holds the position of a direc¬ 
tor, manager, managing agent, etc. except on the security 
of policies held by them in the company and except within 
their surrender value. 

But loans to a banking company and to a subsidiary 
company or to any other company of which the company 
granting loan is a subsidiary company are not prohibited. 
Existing loans to any director, manager, managing agent, 
etc., Bhall have to be Tepaid within one year from the com¬ 
mencement of the Act, in default such defaulting director, 
managing agent or officer, etc., shall cease to hold office on 
the expiry of one year from the commencement of this Act 
(8. 29). 

Liability of directors , etc. :—Any contravention of the 
provisions regarding investment of assets or granting of 
loans, if it occasions any loss to the insurer or to the policy¬ 
holders, every director, managing agent, manager, officer or 
partner who is knowingly a party to it shall be jointly and 
severally liable to make good the amount of such loss (S, 30). 

Inspection:—The Superintendent is empowered to 
appoint an auditor or actuary or both, after giving due 
notice to the insurer, to investigate into the affairs of the 
insurer or may himself make such investigation; 

(t) when he has reason to believe that the interest# of 
the policyholders of the insurer are in danger; 

(**) or that an insurer is unable to meet his obligations; 
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(tti) or that an insurer has made default in complying 
with any legal provisions under the Insurance Act; 

Uv) or that an offence under the Act has been or likely 
to be committed by in\ insurer or any officer of the 
insurer; 

(v) or when he receives a requisition signed by not less 
than 1/20 of the whole body of shareholders hold¬ 
ing not less than 1/10 of the whole share capital; 

(vi) or when he receives such a requisition supported by 
an affidavit from 50 policyholders holding policies 
that are in force for not less than 3 years, of the 
total value of Rs. 50,000. 

Thfc results of such investigation is io be embodied in a 
report—four copies of which are to be filed with the Super¬ 
intendent and a copy is to be sent to the requisitionista. He 
may require the insurer to comply within a time not being 
less than 15 days of the receipt of the notice to remedy defects 
disclosed by such inspection report. If us a result of any such 
investigation the superintendent is of opinion that in the 
interests of the policyholders, the business should wound 
up, or if the insurer fails to comply with the provisions, after 
giving due notice and giving him an oppoitunity to be heard, 
he may apply to the Court to have the business of the insurer 
wound up (S. 33 (5) ). 

Appeal :—On an application of an insurer and after 
hearing the Superintendent the Court may forbid such 
action of the Superintendent jib unnecessary under the cir¬ 
cumstances. 

F. COMMISSION, REBATES AND LICENSING 
OF AGENTS 

Prohibition of payment of commission:—Any payment 
of remuneration or reward whether by wmy of commission or 
otherwise for {soliciting or procuring business is prohibited to 
any other person except to an insurance agent or to a person 
acting on behalf of an insurer who employs insurance agents 
for the purposes of insurance business. This provision is to 
apply to the existing insurers after the expiry of six months 
from the commencement of the Act (S. 40 \l) ). 

Restrictions as to the rate of commission: —The Act 

limits the payment of commission ©r Remuneration to an in¬ 
surance agent in any form for securing business. It shall not 
ex6eed in the case of life insurance business 40 per cent of 
the first years* premiums payable on a policy effected through 
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him, and 5 per cent of the renewal premium, in other forms 
t)i insurance Jo per cent of ihe premium. 

But Home latitude is driven to newly started life insurance 
concerns, who are allowed to pay during first ten years of 
their business 55 per cent of the first years’ premium and 6 
per rent oi renewal to tliier agents on policies effected 
through them (S. 40 (1) and 0?) ). \ 

Payment of gratuities, renewal commissions under any 
contract existing prior to the 27th January, 1937, to any 
person or his representative after his decease in respect of in¬ 
surance business effected through him before 1937 are not 
prohibited (S. 40 (3) ). 

Prohibition of rebates : —Any direct or indirect, offer as 
a u iudueement of any rebate of the whole or part of the com¬ 
mission payable or any rebate of the premium shown in the 
polio\ to any person to take out or renew or continue any 
insurance in respect of any kind ot risk relating to lives and 
property is prohibited. 

No pel son is allowed to ac cept aiy\ such rebate in taking 
out ot lenuwing or continuing a policy except as is allowed 
by the published prospectus or tables ot the insurer. Such an 
exception is made in favour of an insurance agent only in 
smiled ion with a life in-nuance taken out In himself on his 
own lit . 

An\ conti;iv< ntion ot tin- pio\i-Jon is punishable with a 
hn< whirl) max extend to It-. 100/-, except in the ease of a 
default made by a person in effecting or renewing or cou¬ 
poning a policy in whic h case the fine may extend to Its. 50/- 
oniy <S. 4 1 ). 

Licensing of insurance agents: —The Superintendent or 
my other officer authorised b\ him in his behalf shall issue 
hi my individual making an application a license to act as 
an intunanee agent, on payment of a prescribed fee which 
-hail not be more than three rupees (S. 12 (1) ), subject to 
the iollnwiug disqualifications: — 

(a) Minority of the applicant. 

lb) L'nsoundness of mind adjudged by a competent 
Court. 

(c) Conviction for guilt of criminal misappropriation 
or criminal breach of trust or cheating or forgery 
by a competent Court. This disqualification ceases 
after the expiry of five years from the completion 
of the sentence. 

(el) Guilt of fraud, dishonesty, misrepresentation 
against an insurer or an assured found in the 
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course of any judicial proceeding relating to any 
insurance policy or in the winding up proceedings 
of an insurance company (S. 42 (4) ). 

A duplicate license to replace u license lost, destroyed o? 
mutilated, may be issued on payment of a fee not exceeding 
one rupee. 

Renewal of hrenu : —A license is to be renewed every 
year. Eut a report of a license issued or renewed within tin 
year beginning on the day of the commencement of the Am 
of 1940, the Superintendent may notify the date on whuh i* 
may cease to 'be in toice (S. 42 (3) Proviso). 

Cancellation of lounge :—The Superintendent shall can¬ 
cel the license issued to an\ agent if (a) the agent suffer* 
from any of the abo\e disqualifications, or (b) the agent has 
knowing!v contravened anv provision oi the Insurance Ac? 
tS. 42 (ft) ). 

Appeal :—An appeal Ins to the Court having jurisdiciun 
against the order of the Superintendent cancelling In ins- 
issued to an agent (ft. 110 (1) (c) ). 

Punishment tn no# of acting without license: —Any 're 
dividual acting as an insurance agent without ati) license m 
punishable with a fine of Rs. 30/- only; and any insurer o: 
any person on behalf of the insurer appointing any such 
agents without license, or transacting any insurance business 
m India through any such individual will be punishable with 
a tine extending up to Rs. 100/-. This provision is to take 
effect after the expiry of G months from the commencement 
of the Insurance Act (ft. 43 (2) and (3) ). 

Register of insurance agents: —Every insurance concern 
employing insurance agents shall maintain a register show¬ 
ing the name and address oi every licensed agent appointed 
by him, the date oi appointment and the date of termination 
of appointment (ft. 43 (1) ). 

Prohibition of forfeiture of commission : —Notwithstand¬ 
ing any contract to the contrary between an insurer and an 
insurance agent, no person shall refuse to pay to a licensed 
insurance agent in continuous and exclusive service of ih* 
insurer tor at least 10 years, the commission or renewal pre¬ 
miums due to him by the agreement, hy reason only of the 
termination of his agency appointment, except for fraud; 
provided that after the cessation of appointment the agent 
does not directly or indirectly solicit or procure insurant'* 
business for any other person (S. 44). 

G, MANAGEMENT 

Directors from policyholders:—In the case of an insur¬ 
ance company incorporated under the Indian Companies Act, 
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tarrying on life insurance business, not less than one-fourth 
of the directors of the company shall be elected by the poHcy- 
holders from persons having the prescribed qualifications of 
a director and holding policies of life insurance issued by the 
company. In the case of existing companies, this provision 
takes effect after an year from the commencement of the 
Act, and in respect of new companies it commences effect 
after two years from their registration ^S. 48). 

Restriction on dividends and bonuses : —The payment of 
dividends to the shareholders and bonuses to the policyholders 
by insurance companies are prohibited except out of surplus 
as shown in the valuation balance sheet (S. 49). 

Declaration of interim bonus: —An insurer is at liberty 
to declare interim bonuses to the policyholders whose policies 
mature for payment by reason of death or otherwise during 
the inW-va luation period on the recommendation of the 
actuary made at the last preceding valuation (S. 112). 

Amalgamation and transfer of insurance business;—No 
amalgamation or transfer of life insurance business is allow¬ 
ed except in accordance with a scheme sanctioned by the 
Court. 

The scheme which is to be prepared must set out the 
agreement under which the transfer or amalgamation is pro¬ 
posed to be effected and the provisions which may be neces¬ 
sary for giving to be effect to the scheme. 

Statements required before amalgamation: —Before mak¬ 
ing an application to the Court to sanction any scheme of 
amalgamation certain formalities are to be observed. 

At least two months before making such an application 
the following documents are to be furnished to the Central 
Government— 

ux) a notice of the intention to make such an applica¬ 
tion, 

(b) a statement of the nature of amalgamation or 
transfer, 

(c) reasons for such amalgamation or transfer ; and 

four certified copies of each of the following: — 
(v) a draft of the agreement or deed, 
in) balance sheet, actuarial report and abstract of 
the insurers concerned, 

(Hi) report by an independent actuary, 

(tv) other reports on which the scheme is founded. 

These documents are to be kept open for the inspection 
of the members and the policyholders at the principal and 
branch offices and chief agencies of the insurer during the 
two months as aforesaid (S. 35). 
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Procedure in amalgamation proceedings ; —The Court 
may, if it considers for special reasons, direct that notice of 
the application is to be sent to every policyholder of the in¬ 
surer concerned resident in British India or native state, and 
cause the publication of a statement of the nature and terms 
of the amalgamation or transfer in such a manner and for 
huch a period as it may direct. The Court may sanction such 
arrangement after bearing the objections of such policy¬ 
holders and directors as would prefer objections, if it is satis¬ 
fied that no sufficient objection to the arrangement is main¬ 
tainable and may pass orders regarding the disposal of the 
deposit. 

Statements after amalgamation :—Alter an amalgama¬ 
tion or transfer takes place, the insurer c arrying on the new 
amalgamated business or the person to whom the business is 
transferred shall within 3 months furnish to the Central 
Government in duplicate— 

(a) a certified copy of the deed or scheme of amalga¬ 
mation or transfer; 

(h) a declaration by every party concerned (in case of 
a company by the chairman and by the principal 
officer) to the effect that to the best of their belief 
every payment made or to be made on account of 
amalgamation or transfer has been set forth in the 
statement and no other payment has been made 
or will be made either in money, policies, bonds, 
valuable securities or other property; 

but if the amalgamation or transfer is not made in 
Accordance with scheme confirmed by the Court, then the 
balance-sheets of the insurance business of each of the in¬ 
surers concerned and certified copies of any other reports on 
which the amalgamation or transfer were founded (S. 37). 

Limitation of managing Agency:—Managing agency is 
prohibited so far as the insurance business started after the 
♦ ommenceinent of the Act is concerned. But in the case of 
the existing companies having managing agents for conduct¬ 
ing business, such managing agents shall cease to hold office 
<m the expiry of three years from the commencement of the 
Act, notwithstanding any provision of the articles or of the 
Indian Companies Act. No compensation is payable to such 
Tetiring agents for the premature termination of their office. 

After the commencement of this Act notwithstanding 
the contrary provisions of the articles and of the Companies 
Act, so long as such agency will last before final limitation, 
a remuneration not exceeding two thousand rupees per month 
including commission and other remuneration will be allow¬ 
ed to them. (S. 32). 
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H. WINDING UP 

Winding up by the Court : —The insurance companies 
can be wound up by the Court in accordance with S. lf>2 ol 
the Indian Companies Act, but in addition to tbe provisions 
of the Companies Act the insurance companies may be wound 
up: — 

{a) It with the pievious sanction of the Court a petition 
is presented by shuieholders not less in number than 1/10 ol 
tbe whole body ot shareholders and bolding not less than 1 /10 
of the slum* capital, or by not less than 50 policyholders 
holding policies of life insurant e that have been in tom for 
not less than three 1 \ears and tire id the total value ot not 
less than Its. 50,000, or 

{h) if the Superintendent ot Insurance applies in This 
behalf to the Court on any oi the following grounds* — 

(t) that the company has failed to deposit or to keep 
deposited with (lie Reserve Rank of India as re¬ 
quired In S. 7 or S. 98, 

iii) that the company has failed to comply with .n> 
requirements of this Act and has continued such 
failure or contravened any provisions for a ptriod 
of 3 months even after notice of such failure has 
been conveyed to the company by the Superin¬ 
tendent of Insurance, 

(Hi) if it appears from the returns or from tin* Jesuits 
of any investigation trat the company is insolvent.. 
(iv) that the continuance of such a company is pre¬ 
judicial to the interests of the policy-holders 
(S. 53). 

Voluntary windig up: —No voluntary winding up is 
allowed by the Insurance Act except for the purpose oi effect¬ 
ing amalgamation or reconstruction of the company or on 
the ground that by reason of its liabilities it cannot continue 
its business (S. 54). 

Valuation of liabilities : — In the winding up ot any in¬ 
surance company or in the insolvency of any insure! the 
value of the assets and liabilities shall be ascertained in a 
manner as the liquidator or receiver deems proper subject to 
the directions of the (burl and the following rules (S 55 
(1) >. 

The liabilities of current life insurance contracts shall 
be determined and calculated by an actuary in a method 
approved by the Court. The actuary has to take into account, 
the purpose for which the valuation is made, the rate of in¬ 
terest, the rates of morality and sickness to ve used, and any 
special direction of the Court. 
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In other hinds of insurance, the liabilities shall be such 
portion of the last premium as is proportionate to the unex¬ 
pired portion of the policy in respect of which the premium 
is paid (Sixjh Schedule, Indian Insurance Act). 

Application of surplus assets of Life insurance fund in 
liquidation or insolvency;—In case of insolvency of any in¬ 
surer or winding up of any insurance company, the value 
of the assets and liabilities of the insurer in respect of life 
insurance business shall be ascertained separately from the 
value of other assets or any other liabilities. No such assets 
shall be applied to the discharge of any other liabilities than 
those in respect of life in&uranre business, unless they are 
in excess of the liabilities in respect of life insurance 
business. 

If after the ascertainment of assets and liabilities in 
insolvency or winding up of an insurance company, a sur¬ 
plus known as prima facie surplus is disclosed, where any 
proportion of profits of the insurer was before the commence¬ 
ment of the winding up allocated to the policyholders, an 
amount equal to such proportion of the profits allocated to 
policyholders during the ten years immediately preceding 
the commencement of the winding up i» to be added to the 
liabilities of the insurer in respect of life insurance business. 

But if there lias been no such allocation of profits or if 
it appears to tin* court to lie inequitable to have the amount 
added to the liabilities by reason of special circumstances, 
the amount to be added will depend upon the court’s direc¬ 
tion. In case of the allocation of Mich profits of a branch 
only of the life business, before the insolvency or winding 
up, the value of the assets and liabilities shall he separately 
ascertained for that branch, and the surplus, if any, to be 
added shall be deemed as the prima facte surplus (S. 56). 

Partial winding up of insurance companies: —If at 
any time it is found expedient that the affairs of an insurance 
company in respect of any class of business should be wound 
up, but the other classes of business should continue to be 
carried on by the same company or to be transferred to some 
other insurer, a scheme may be prepared and submitted for 
confirmation by the court. 

The scheme is to provide for the allocation and distribu¬ 
tion of assets and liabilities including those of any surplus 
assets arising out of the winding up, for any future rights 
of every class of policyholders, for the manner of winding 
up and for provisions altering the memorandum with respect 
to its objects. The provisions for valuation of liabilities 
and application of surplus assets of the life fund are to apply 
to the partial winding np. The confirmation order of the 

16 
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court of aucli a scheme, whereby the memorandum is altered 
with respect to object clause, is to have the same effect aa 
that under 8. 12 of the Indian Companies Act (S. 58). 

Return of deposits: —In the winding up of # a company 
and in the insolvency of the insurer, the liquidator or 
assignee is to apply to the court for an order for the return! 
of deposits (S. 59). 

Notice of policy values: —For the purposes of cash dis¬ 
tribution of assets in case of the winding up or insolvency, 
the liquidator or assignee as the case may be is to send notice 
to all persons or insurers appearing by the books of the com¬ 
pany to be entitled to or interested in the policies granted 
mentioning the value of the liability of the company to each, 
in such a manner as directed by the court. 

The person interested is bound by the value so ascertain¬ 
ed unless he gives notice of his intention to dispute it within 
the time specified In the court (K. GO). 

Power of ihe Court to reduce contrast* of insurance : — 
If a company is in liquidation or other insurer ia insolvent, 
the court may in winding up or insolvency proceeding make 
an order tor reducing the amount of insurance contracts upon 
such terms it thinks fit ^S. 61 (1) & (2) ) 

An application for such an order may be made by the 
liquidator, or on behalf of the company, or by a policy¬ 
holder or by the superintendent of insurance, or by an> per¬ 
son whom the < ourt think'. likely to be affected and entitled 
to be heard (S. bl (8) ). 

Provisions for Protection of the Policyholders. 

(/) Policyholder as directors *—The polo \ holders have 
the right to elect not less than 1/4 of the directors from 
amongst themselves (N. 48 (1)). 

In) Nomination by policyholder -The policyholder has 
the light ro nominate the person or persons to whom the 
money -hall be paid in the event of his death, at the time of 
eliciting the pohc t \ oi at an\ time bcioie ihe maturity of 
the polio) (8, 89 <J ) ). 

In oidc? to nink'* a valid nomination - 
(") cithci it must be incorporated in the body of the 
policy itself, or 

lh) made by an "endorsement on the policy com- 
in uni caled to the insurer and registered by the 
insurer in the policy records. Nominations may 
be cancelled or changed at any time before the 
policy matures, b\ an endorsement or by a will 
or b> a transfer or assignment under section 38 
(S. 89). 
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For registration of endorsement of nomination the in¬ 
surer may charge a fee not exceeding one rupee, and shall 
furnish a written acknowledgment of having done bo. 

Payment %n case of death or survival of the nominee: — 
If the policy matures during the lifetime of the person whose 
life is insured or where the nominee or nominees die before 
the maturity of the policy the amount secured by the policy 
will be 'payable to the policy-holder or his heirs or legal re¬ 
presentatives or to the holder of a succession certificate. 

Where the nominee survives the amount is to be payable 
to him (S. 39 (5) & ^0) ). 

But the above provisions will not apply to the insurance 
policy for the benefit of married women, under the Married 
Women’s Property Act (S. 39 (7) ), 

Insurance effected by a person, expressed on the face of 
it to he for the benefit of his wife, or wife and children, shall 
he deemed to be a trust for their benefit, and shall not, so 
long* as any object of trust remains be subject to the control 
of his husband or to the creditors*. And unless special trustees 
are appointed tin* sum when it becomes payable will vest in 
the official trustee of the province. (S. 6 of the Married 
Women’s Property Act ^111 of 1874)). 

{iu) Assignment and transfer of life policies:—Assign¬ 
ment or transfer of policies with or without consideration 
♦an be made by 

o'* an endowuneut on tin* polios itself, or, 

(h) by a separate insrume-nt signed by the assignor or 
the transferor oi his duly authorised agent and 
attested by at leant one witness, specifically set¬ 
ting lorth iln* he t ot transfer or assignment. 

Although the tran-dcr oi alignment v v!!l be complete 
uid effectual upon the due execution and attestation of the 
endorsement or instrument, except where the transfer or 
Ksigmnent in favour ot the insurer it will not bo operative 
ms against the insurer nor will it confer any right to the 
transferee or assignee or his legal representative any right 
to use for the policy money until a notice in writing of the 
transfer or assignment and either the said endorsement or 
instrument or copy ot them have been delivered to the insurer 
d his prim ipal place of business in British India by or on 
behalf of the transferor transferee (S. 38 (1) & *2) h 

The insurer shall record the fact of transfer or assign¬ 
ment together with the date thereof and the name of the 
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transferee or the assignee, and shall, at the request by the 
person giving notice and on payment of a fee not exceeding 
one rupee grant a written acknowledgment. This will be con¬ 
clusive evidence against the insurer that he has duly reeeiv* 
ed the notice (S. 38 (4) ). 

Priority of claims :—Priority of conflicting claims under 
a transfer or assignment shall be determined with reference 
to the date on which the notice of such transfer or assign?* 
ment is delivered. In conflicting claims under more than one 
instrument of transfer or assignment, the priority of claim 
shall be governed by the order of the delivery of such notice 
to the insurer (S, 88 (3) ). 

The effect of transfer or assignment on the parties: — 
The insurer is bound to recognise the transferee and assignee 
as the only person entitled to the benefits of the policy, from 
the elate of the receipt of the notice. Such transferor or 
assignee shall thenceforward stop into the shoes of the trans¬ 
feror or the assignor so far the rights and liabilities under 
the policy are concerned, and may sue in relation to the 
policy without making the transferor or the assignor a party 
<S. 38 (5) ). 

Conditional assignment :—A transfer or assignment of a, 
policy subject to the condition that it shall be inoperative, 
or that the interest shall pass to some other person on the 
happening of a specified event during the lifetime oi the 
person whoso life is insured, and an assignment in favour of 
survivor or survivors of a number of persons shall be valid, 
in spite of any law ox custom to tin rontmiy \S. 88 (7) >. 

(n;) Indisputability of policy;—jSo policy oi liie insur¬ 
ance effected before the commencement of the Ad, shall aftei 
the expiry of two years from the date of commencement of 
the Act, and no policy effected after the commencement of 
the Act, shall after the expiry of two years from the date of 
effecting the policy oe called in question by an insurer on 
the ground of any inaccuracy oi false statement in the pro* 
posal form or in any report, of friend, referee or medical 
officer or ui any other document leading to the issue of the 
policy. 

I Hit a false statement, fraudulently made with the 
knowledge of its falsity by a policy-holder, will, U it com 
corns a mateual fact entitle tlie insurer to question the 
validity of the polity fS. 43). And the insurer -hall not be 
prevented to cull for proof of age at any time. 

Pohncs issued in India by foreign Companies The 
holder of a policy of insurance in British India from anv 
insurer shall have the right to receive payment in British 
India of any sum insured thereby and to sue for any relief 
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in respect of a policy in any British Indian Court of com¬ 
petent jurisdiction and the matter shall be decided accord¬ 
ing to the law in force in British India in spite of anything 
to the contrary contained in the policy (S. 46). 

iv) Payment of money to Court:—When by reason of 
conflicting claims to, or insufficiency of proof of title to the 
amount secured or for any other adequate reason, an insurer 
finds it difficult to obtain a satisfactory disci large oi the pay¬ 
ment in respect of a matured life insurance policy, he may 
before the expiry of 9 months from the date of the maturity 
of the policy or notice or maturity apply to pay the amount 
into Court ha vim* local jurisdiction over the place at which 
such amount is payable under the terms of the policy 
• S, 47 (1) «. 

i'nn edure: —Au application for permission to make such 
payment shall be made by a petition vended by an affidavit 
signed by a principal officer oi tile insurer, setting forth the 
following part ic ul ar.v -- 

\ i ) u.uik and of the insured, 

**! ) ul case oi death--the date and place of death, 
ul) nature oi the poluv and amount secured, 

'4> name and e<Vnv* of t\«ch claimant so far as is 
known to tiie insurer with details of every notice 
ot (hum received, 

(d) the .reasons of the insurer for holding the opinion 
that a satisfactory discharge cannot be obtained, 
(6) the addiess at which the notice on the insured 
mu) be served in such a proceeding. 

Such an application will not be entertained by the Court 
it the application is made before the expiry of (> months 
trom the maturing oi the policy by survival or from the date 
of notice of the death of the insured (S. 47 (3) & (4) j. 

11 it appears to the Court that a satisfactory discharge 
of the amount cannot otherwise be obtained by the insurer, 
the amount shall remain in the Court and shall be invested 
m government securities pending its disposal. (S. 47 (o) )» 

, The insurer is to transmit to Court every notice of claim 
received alter the application is made. The cost ot such 
application and incidental to such a proceeding shall be 
borne by the insurer. ^S. 47 (6) ). 

A receipt granted by Court for any such payment shall 
be a satisfactory discharge of the liability of the insurer. 
tS. 47 (2) b 

The Court is empowered to decide all questions relating 
to the discharge of claim to the amount paid into Court 
tS. 47 (8) ). 
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(vi) Notice of options in cases of lapse: —An insurer 
shall before the expiry of 3 months from the (lute on which 
the premiums in repeet of a policy of life insurance give 
notice to the policyholder informing him of the options avail¬ 
able to him unless Iho^e are set forth in the policy. (^S, 50b 

Supply of eopies of proposal s- and medical reports :—On 
application by a polit yholder and on paymerit of a fee not 
exceeding one rupee. every insurer will have to supply cer¬ 
tified copies of the questions put to him and liis answers 
thereto contained in the proposal and in the medical report 
supplied in connection therewith. (S. 51;. 

(vii) Acquisition of surrender values by policy: —When 
all premiums payable on a policy of lib* insurance has been 
paid for tlnec consecutive years or for five years ni the case 
of a polity issued by a Provident Sotieiv the policy shall 
acquire a guaranteed surrembu value to nhich .shall be added 
the surrender value of bonus aheadv attached, and in spite 
of any contract to the control > shall not lapse by reason of 
nonpayment of further premium, but sh dl be kept alive io 
the extent of its paid-up value 

But the provision will not apply 

(а) when the paid up sum insured is less than on* 
hundred rupees inclusive of attached bonus or ar» 
annuity of less than twenty five rupees or in the 
case of a policy issued by » Provident Society 
the paid up sum is less than fifty rupees or an 
annuity of less than twentyfiM rupees, 

(б) where after the default in the payment of pre¬ 
mium the parties agree to some other arrange¬ 
ment in writing, 

(r) to policies where the surrender mine is automatic¬ 
ally applied to keep the policy in* force its laps**. 

Paid-up value: —Paid-up value of a policy is to be 
ascertained by an amount bearing the sune proportion to 
the total sum assured as the totals for which premiums have 
been paid under the policy bear to the maximum period for 
which premiums were originally payable (S. 113;. 

Provisions relationg to Foreign Companies. 

The central government has the power to impose re¬ 
ciprocal disabilities ou any non-Indian company, if it is 
satisfied that insurance companies incorporated in India car¬ 
rying on insurance business in the country of that company 
has to comply with any special requirement not imposed on 
native insurers there. (8. (i2). 
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Particulars to be filed by foreign companies : -—Every foreign 
insurance concern carrying on insurance businebs or appoint¬ 
ing representatives {or securing insurance business in India 
shall within d months oi such establishment file with the 
superintendent of insurance; — 

Or) a certified copy of charters, statutes, deed of set¬ 
tlement ot memorandum and articles or other in- 
stiurnent defining the constitutions, if not in 
Knglish a certified translation in English thereof. 
(h i the list ot dictators—in case oi a company, 

{c) names, adduces ot five or more persons in India 
authonsed to accept noth e, etc., togethei with 
a i opv oi the powei oi attorney granted to them, 
{(() full address of the piimipal olfi< e in India, 
u) a statement of classes of business to he carried on; 
any alteration m address of the principal office 
o»‘ in the (hisses of business oi in any of the in- 
stiumenU defining iC < onstitution, should be 
ioithwith Miit to tile superintendent, 

*/} a "t.iiemcnt \enfmd by an afinhuit setting- forth 
the Npuu,tl ie<|uiicmenU it an> imposed on the 
Indian insurantt in the cmmUs oi iU ongiu. 
(S. fid). «... 

HooLs tn f)( hi pt —A foreign insurer is to keep at his 
principal office in India, such boohs o{ account, registers 
and donunents as will enable the accounts, statemepta, 
abstracts to be compiled and if necessary cheeked b\ the 
superintendent. (S. 04). 

Mutual and Co-operative Life Insurance Societies. 

Certain sperm) provisions have been laid down for 
Mutual and Co-operatn^ Life Insurance Societies. 

Definition of Mutual and Co-operative Insurance Socie¬ 
ties :—Mutual Insurance Company is a company incorporat¬ 
ed under flic Indian Companies Act having no share capital 
and having it h membership limited to the policy-holders 
only. 

A Co-operaine Insurance Society is a sovietv registered 
under the Co-operat)\e Societies Act (II of 1912), or under 
any special law of a provincial legislature governing the re¬ 
gistration of co-opeTutue societies, carrying on life insurance 
business flu* membership of which by its constitution is 
limited only to original members on whose application the 
company w registered, and the policy-holders. 

Other co-operative societies may be admitted as mem¬ 
bers of a co-operative life insurance society, without being 
eligible to any profits, dividend or bonus. (S, 95). 
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Restrict inn as to membership :—Transferees and 
assignees of policies issued by co-operative or mutual societiee 
are not to become members of co-oper dive or mutual in¬ 
surance societies. CS, 41}I, 

Cattle or Crop Jnsitranat Societies. —Any provincial 
government ma> subject to the rules made by the central 
government empower the Registrar of Co-operative Societies 
to register co-operatrve societies for the insurance of cattle 
or crops under the provisions oi the Co-operative Societies 
Act in force in tin* piovmee. 

Deposits to be made bp Mutual and Co-operative So¬ 
cieties :—Ever\ mutual and co opeiative life insurance so¬ 
ciety shall, in lespect of lift* business, deposit with the Re¬ 
serve Bank of India for and on behalf of the Cential Govern¬ 
ment a sum of two lakhs of rupees in cash or iii approved 
securities estimated at the market value of the securities on 
il»e day of deposit. 

The deposits may be made in instalments, o! which the 
first should be a payment of not les ft than 2 j thousand rupees 
made before or at the time of application for registration, 
and the subsequent instalments should be annual ones made 
before the ex jury oi cadi subsequent calendar year and 
should be equal to not less than one-third of the gross pre¬ 
mium income received in the previous calendar year. (N. 48 k 

ill trlmp Capital of Mutual and ('o-opctaiim Smut he s: 

*—mutual insurance company and no co-operative life in¬ 
surance society shall be incoiporatcd or registered after the 
26th Jan., 193*, unless it juw a working * apital ot fifteen 
thousand rupees exclusive of deposit to be made at tin* firm 
of the application tor registration and of the preliminary 
expenses incurred in the formation. <S. 97). 

Puhluatwn of Accounts in A ewsjnipcr :—The co-opera¬ 
tive and mutual insurance societies are permitted to publish 
notires of meetings and copies ol balance sheet, revenue and 
profit and loss accounts in a newspaper in tin* English lang¬ 
uage and in a Vernacular newspaper < lrculnting in the place 
where the principal office is situated, instead of sending 
them to the members or policy-holders under sections 79 and 
131 of the Indian Companies Act. If any members are do- 
uiciled m a province other than that in whhh the principal 
jfhee is located the publication of the notices oi the meeting 
8 to be made in a newspaper in the principal language of 
hat province as well. (S. 100). 

Supply of documents ■On an application made within 
years from the date of furnishing such documents to the 
legistrar of Joint Stock Companies or to the Registrar of 
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Co-operative Societies, every mutual or co-operative life in¬ 
surance society shall supply a copy of the documents free of 
cost to a member within 14 days of the application (S. 101). 

Penal Provisions. 

Penalty for non-compliance or contravention : -—In case 
of any default in complying with any provirdons of the Insur¬ 
ance Act or any act in contravention of its provisions, any 
insurer or any director, managing agent, manager or other 
officer in case of a company, oi any partner in case of a firm, 
who is knowingly a party to the default shall be punishable 
with a fine extending to one thousand rupees, and in case of 
continuing default with an additional fine extending to five 
hundred rupees per day during which the default continues. 

In case of provident companies, any dim lor, managing 
agent or manager secretary or other officer of the company 
shall be punishable with a fine of five hundred rupees and in 
ease of continuing default or contravention, two hundred and 
fifty rupees per day during which it continues. (S. 102). 

Penalty for contravention of the requirements as to registra¬ 
tion, deposit and capital :—Any insurer or any person on behalf 
of an> insurer coin puny or an\ class of insurance business in 
eonfr ivention of anv ot the provisions regarding registration 
and deports shall he punishable with a fine extending to two 
thousand rupees. 

Any person knowing!) taking out a policy of insurance 
from it»\ li person or insurer is also puuisluble with a fine 
which may extend to five hundred rupees. 

But tile aboNo provisions will not apply to reinsurance 
between head offices in India and abroad (S. 103). 

Wrongful possession of property; —Any director, manag¬ 
ing agent or manager or other officer or employee of an in¬ 
surer who obtains*wrongful possession of any property of the 
insurer, or wrongfully withholds it or wilfully applies it to 
purposes other than those authorised bv the Act, shall on the 
eoltiplaint of any member or policyholder of the insurer, be 
punishable with a fine which ma\ extend to one thousand 
rupees, and may be ordered by the Court to deliver up or re¬ 
fund, within a tipne to be fixed by the Court, any such pro¬ 
perty, and in default to undergo an imprisonment for a period 
not exceeding* two >oars (S. 105). 

Wrongful Diminution of Life Insurance Fund:— If on the 
application of an insurer, a policyholdei T a member or a 
liquidator of an insurance company (in case of liquidation), 
the Court is satisfied that by reason of any contravention of 
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this Act the amount of life insurance fund has been diminish¬ 
ed. every person at the time connected with the company as a 
manager, director, liquidator or an oHirer of the insurer shall 
be deemed guilty of misfeasance utiles** he proves absence ot 
his consent ot connivance. The Court shall have the power ot 
prosecuting such persons uuder Section 2d7 of the Indian 
Companies Ait (VIT of I91d) and of assessing damages or 
compelling the delinquent person# to contribute such sums bv 
wav of compensation under section 2-i"> of the Companies Act. 

(S.* KHJb 

Previous sanction of the Advocate General: —No pro¬ 
ceedings umbo tin* Act < an be brought e:\copt b\ the Super¬ 
intendent of Insurance against an insurer or an\ director 
or ofheer of an insurant e (oinpan y, without the previous sane 
tion ot the Advocitc General of tin* province where tin* prin¬ 
cipal place of business in British ltuba i- situated. (S. 107). 

Hum* ruimu of hnhihfy :— In anv piixeedjugs either cm] 
or criminal, against a person liable tm negligence, deiault oi 
breach of duty or trust, if the (hunt, after heiring finds that 
the person aHed honest U and icasonablv, the Court may 
gram such iclief a- it deems proper (S. I OS) 

Cognizance of offences:— "Hie oftein es undei this Act is 
triable by the Presidencv Magistrate or bv a Magistrate of the 
first class <8. 109). 


Provident Societies. 


Definition of Provident Sovietif :Provident Society is a 
person or a body of persons corporate or incorporate which 
carries on business of insuring the pavnient of an annuity of 
fifty rupees or less or a gross sum of five hundred rupees ot 
less, on the happening of any of the contingencies; — 

io) birth, marriage or death of any person or the sur¬ 
vival bv a person of a staled age or contingency, 
ih) failure of issue, 

(c) the occurrence of a social, religious or other com¬ 

mercial oet nsion, 

(d) los*, or retirement fjom employment, 

(e) disablement in consequence ot sickness or incident. 
(/) the Ticccs*)ity ot providing the education of a do- 

pen bml, 

((j) ari\ other contingency authorised by the provincial 
government with the approval of the Gentral 
Government (S, Go). 

Name of Provident Soviet}/The name of every Provi¬ 
dent Society started after the commencement of the Act should 
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include the word “provident” and exclude the world “life”. 
No Society established before the commencement of the Act 
shall after the expiry of (i mouths from the commencement of 
the Act continue to use as its name words which fails to in¬ 
clude the word 44 pro\ blent'\ or which includes the word 
“life” (S. 07). 

Prohibition of dividing business:—No provident society 
shall carry on any business upon the di\iding principle, i.e,< 
on a principle in which the benefit secured by a policy is not 
fixed but depends cither wholly or partly on the results of a 
distribution of for tain suuk amongst policies becoming claims 
within certain time limits o? on the pnuciple that the pre¬ 
miums payable by a policy-bolder depend on the number of 
policies hemming 'claims within certain tmn limits. 

Any soeiet\ carrying on such business shall a- soon as 
possible be wound up by the Superintendent of Insurance. 
But companies in existence at the commencement of the Act 
niiiy apply within d months of the commencement of the Act 
to tin* Superintend* nt oi lusuiauce for permitting them to 
continue mch business fm the time being, with a view mean¬ 
while to reorganize their business in accordance with ilie pro- 
\isioiiN of the Act The Superintendent may after considering 
past history of tin* society pc unit them to continue for a 
period not exceeding two years from the date of receipt of 
such permission, on condition that no new business on the 
principle shall be undertaken (S. Mb 

Registration of Provident Societies: —Except a provident 
soeietN registered undei the Piovident Societies Act of 1912, 
no other society shall receive any premium or contribution 
before getting a certificate of registration from the Superin¬ 
tendent . 

Application tor registration is to accompany: — 

<<n a copy of the rules of the society , and if it is an In- 
eoi porn ted company, the Memorandum and Arti- 
< les of Association, in othei cases a certified copy 
ot the constitution, oi the society; 

\l>) the names and addre^e-s of proprietors or directors 
and the manager-, ol the company; the addressed 
the regbteml ottn e .aid the piimipal office oi the 
society in British India; 

U't a certificate from the Reserve Bank regarding the 
deposit made umiei S. 7d; 

Oh a declaration slip polled by an »ffida\it that the 
minimum wanking capital required by S. 72 is 

available; 

(c) prescribed fee for registration mot less than two 
hundred rupees). 
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Renewal of registration :—Every Provident Society shall 
have iib registration renewed annoaly for each period of twelve 
months after that ending on the doth June 1942. Every appli¬ 
cation for renewal must be made before the 30th June pre¬ 
ceding the period for which xoiiewal is sought, accompanied 
by evidence of payment of the prescribed fee which shall not 
exceed two hundred rupees. The fee is to be paid into the Re¬ 
serve Bank or any Government treasury (S. 7 OA). 

Refusal and cancellation of certificate of registration : — 
The Superintendent may refuse to register: 

(1) if the rules of the Society do not comply with the 
provision of the Act 

\2) if the minimum working' capital is not available. 

The Superintendent may, after giving a written notice 
specifying grounds for the proposed cancellation, and after 
allowing an opportunity to the society to be heard, apply to 
the Court and obtain sanction for cancellation oi registration 
made umhr the Insurance Act of 19d8 or under the provisions 
of the Provident Insurance Societies Act ot PH 2 ; 

11 ) it lie is satisfied as the result of an inquiry made 
under S. 87, th.it ilie Society is 01 hkeh to be 
insolvent, or that the busings N conducted jrau- 
dulenih or that m the interests ot the policy- 
holders the t 'Ooet’> should ceise to canv on busi¬ 
ness 

(2» if the initial 01 ain further deposit icquired under 
S. 7d has not been made 

<d) if the society has failed to oomph with or has con¬ 
travened provision* of the Act and has continued 
such failuie 01 contravention for one mouth after 
notne of such failure or contravention by the 
Superintendent. 

ds an alternative to cancellation of registration the 
Superintendent may make a recommendation to the Court to 
reduce the existing contracts of the Society (S. 71). 

The Superintendent may, without notice and without 
application to Court cancel registration if a society has failed 
to have its registration renewed or if it has applied for can¬ 
cellation on the ground of cessation of business. 

Working Capital:—No Provident Society shall be regis¬ 
tered unless it has a paid up capital sufficient to provide a 
working capital of at least four thousand rupees exclusive ol 
the deposits and preliminary expenses in connection with the 
formation {S. 72). 
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Deposit by Provident Societies : —Every provident society 
established before the, commencement of the Av\ shall within 
one year from the eommeneemnt of the Ad, and every society 
started after the commencement of this Act, shall, before the 
application or registration is made, have to deposit and keep 
deposited with the Reserve Bank of India cash or approved 
securities amounting at the market value of the securities to 
five thousand rupees. And it shall make deposit every calendar 
year a further sum oi not less than one-fifth of the gross pre¬ 
mium income for the preceding calendar year (including 
admission and other fees), until the total deposit amounts to 
fifty thousand rupees. 

Insurable interest ;—No society is to receive any contri¬ 
bution or premium for insuring money to be paid to any per¬ 
son other than the person paying such contribution or premium 
or the wife, husband, child, grand-child, parent, brother or 
sister, nephew or niece of such a person (S. 

Nomination and Assignments; —No nomination is \alid 
if the person nominated is not the husband, wife, father, 
moihej, child, grand-child, brothel, sister, nephew or mere 
of Urn holder of the policy. Subject to the above provisions, 
the provisions of Ss. shall appU to assignment to 

transfer of polities issued bv provident ^ocieiie-. tK. iM >. 

Rules of flu Provident Society :—An v provident society 
shall in its rubs state the following particulars* — 

(a) the name, object and location of its registered office; 

ib) contingencies on the happening of which money is 
to be paid; 

\r i < ondition- to be complied with before, and payments 
to be made on, admission to the Society to be made; 

id) the rates of premiums m < out n but ions arid the 
times at which they are to be paid ; 

U* the maximum amount payable to the subscriber an 
policyholder; 

{/) the nature and amount- of the innefit prowdtd tor 
by the Society; 

<//) the cucumstame in which a bonus b to h* panl, 

{It) the nature of the e\idem e 1 equned bn pioot et the 
happening of the contingent v ; 

iules regarding forfeiture, renewal, utiuu »»i the 
premiums paid, or surrender \,tluo «>1 4 poluy; 

(j) penalties in failure or delay in paying premiums 
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{lx) proportion of the annual income which may be 
spent for meeting management expenses; 

(/) person or persons in charge of making investments; 

(in) provisions for the appointment of auditors; 

(n) procedure regarding the amendment of the rules; 

{o) unless provided In At tides of Association in case 
of a company:—the rules regarding the qualifica¬ 
tion and powers of directors, manager and secretary 
or other officer—the manner of raising additional 
capital, the provision for holding general meeting 
ot the member* aud policyholder*; 

(p) any other matters. 

The existing companies are to amend their rules to mef?t 
the requirement* before the expire of 12 months from the com¬ 
mencement of the Act (S 74). 

The rule" are to be supplied lo eveiy member on demand 
free of cost, other people will have to pay a sum not exceeding 
one rupee for getting a copy (S. 7b). 

1 mend merit of Rides: —The amendment of any rule will 
not be valid until it is registered by tile Superintendent of 
Insurance, lie will is*ue an acknowledgment of registration, 
if it is not contiary to the provisions of the Act and if in hia 
opinion it floes not unfairly affect the rights of the existing 
membets or polic \holders (S. 77>), 

Registered Offiu •—Rvery sotietv shall have m India a 
principal office on flu* outside of which its name must appear 
legibly and prominent! v, to which all communications and 
notices may be addressed (S. 77). 

Any official publication of a pi evident society containing 
a statement of autboiised capital must *‘tnte the amount of 
Mibscribod and paid up of capita] also (S 78). 

Registn. and 1 foul* of tin Proiudrnt Spenty .— The fol¬ 
lowing book^ ere to be kept at the principal office ol every 
provident mk k ly : — 

ia\ A (\i*h Rook —(outuininp separate entiles for all 
sum* received and spent by soeietv on diitVient 
flass of contingencies 

( 6 ) A ltd get 

(c) A journals 

(d) Such registers on such terms as may be prescribed 
(S. 79). 

Accounts and fund* must be kept separate and receipts and 
payments are to be separately recorded for each class of insur¬ 
ance if the society effects more than one class of ppticies (S. 84). 
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Revenue account, balance-sheet and annual statement ;—At 
tile expiry of th& calendar year every provident society is to 
prepare a revenue account and a balance-sheet in the prescribed 
maimer and have them audited by an auditor, together with a 
statement of company's affairs. 

Other annual statements which are to be made at the end 
of the caiendai year are :—a statement showing separately for 
each chills of contingency—the number of new policies effected 
—the total amount insured, total premiums received, the total 
number and value of policies discontinued, the total amount 
of claims made and total amount paid; a statement showing 
details of every insurance effected on life other than ilie life of 
the person insured; and a statement showing* the total amount 
of allowances paid to canvassers and agents ($. 80). 

Actuarial report and abstract: —Every provident society 
shall cause a periodical valuation at least once m every five 
years, of its assets and liabilities, b\ .*n actuary. 

The report is to contain an abstract defining the general 
principles adopted in the valuation, rate of mortality, the rate 
of interest assured, the provision made tor expenses, the re* 
serve held against policies effected. It is to be certified by a 
principal officer that ail materials necessary for a proper 
valuation and all particulars about a policy have been fur¬ 
nished to the actuary. All materials necessary for proper 
valuation arc to be supplied within d months from the end of 
die period to which the materials relate. 

II in the opinion oi the actuary no surplus exists for a 
*le{ larntion of bonus or dividend, he is to state whether the 
company is insolvent arid whether it should be wound up or 
not. (S. 81) 

Returns; - “Four copies oi the revenue account, the balance 
sheet, auditors' report ami the report on the statement of 
chairs me i o be submitted as leturns to the Superintendent 
of Insurance b\ all provident companies, within 0 months 
tiom the < no of the pejiud to w h eh I ley relate. Copies of 
fhese documents are to be supplied on application made within 
2 years from the date of furnishing of rcuun to any member 
or policyholder within II days of the application on payment 
of one rupee (S. 

Actuarial Examination of Schemes:—Alt new schemes of 
insurance of provident Mutely both existing and new ate to 
be examined by an actuary. Ami until he certifies that the 
rates advantages are workable and sound and tht certificate 
forwarded to the Superintendent of Insurance, no premium 
can be recovered on that account. This rule applies to an 
alteration of an old scheme as well. But the Superintendent 
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may prohibit any alteration, if in liis opinion \t unfairly affects 
the interest of the existing policy-holders. And in order to 
launch that scheme, the company will have first to discharge 
the liabilities to the existing policyholders to the satisfaction 
ot the Superintendent. 

The existing M>< ieiies are to submit all schemes of insur¬ 
ance before the expiry of 0 months from the date of commence¬ 
ment oi the Act for examination by an, Actuary. The actua¬ 
rial report is to certify the soundness of the scheme, and where 
no actuarial valuation has hen made within 2 years the report 
is to state whether the assets of the company are sufficient to 
meet its liabilities under the existing schemes. 

If the rates, advantages, terms and conditions are not re¬ 
ported by the actual \ as workable and sound the Superinten¬ 
dent is to give notice to the Society prohibiting* such schemes, 
and after the receipt of such notice, the society shall not 
enter into new contracts and insurance. 

In case of prohibition of any scheme, the Society is to set 
apart sufficient assets to liquidate the liabilities incurred under 
the scheme, but if if has not sufficient assets it has to apply 
to the Court within 3 months of its prohibition for modifica¬ 
tion of its exiting contracts or winding tip of the soceity 

(S. 83). 

Imcstmeni of funds & loans: -"Not less than ‘>0 pm cent ol’ 
total assets is alw.<\^ to he invested in goAeminent securities. 
All funds excent initial deposit are to he kept in the name of 
the society or in the name of a public officer approved by the 
Govern inent. 

Jfo loans shall be made out of the assets to a director or 
officer or partner except on the sec urity of an insuranc e policy 
and within its surrender value. 

Any defaulting director or officer or partner knowingly 
contravening the ubo\e provision will he liable on application 
by the Superintendent to a Civil Court, to repay such loan 
to the society with interest at a rate not exceeding 12 per event, 
per annum cS. 8b). 

Inspection of book \ : —The books of a provident society are 
to be kept open lor inspection at all reasonable* times by the 
Superintendent or any person appointed by him, or by any 
member or policyholder ot the Society who has made an appli¬ 
cation to the Superintendent (S. 80). 

Inquiry by Superintendent of Insurance :—The Superin¬ 
tendent of Insurance himself or by a duly authorised pewson 
shall visit at least once in every two years, or at any time, 
if he considers necessary, the principal office; and inquire 
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iipto tli© solvency and management of its affairs. He may 
after giving notice, and allowing opportunity to the company 
to be heard direct and hold an inquiry to be made by*an 
auditor or an actuary appointed by him or both by an 
auditor and actuary appointed by him. 

The Superintendent or the person authorised to inquire 
shall foe entitled to examine all books and documents and 
demand explanations relating to the affairs of the company 
from society or any of its officer, four copies of the report 
shall be supplied to the Superintendent. A copy of the 
report of such an inquiry is to be sent tp the society and 
shall be open to inspec t ion by members or policyholders 
(S. 87). 

Reduction of Insurance Contracts ; —The Court has the 
power of reducing the insurance contracts of a provident 
society, (1) if the Superintendent of Insurance applies ih 
that behalf under S. 70 (4), or (2) while a society is in 
liquidation, if the Court thinks fit, or (3; if a society is prov¬ 
ed insolvent, the Court prefers it instead of winding up, or 
t4) on an application by a society supported by an actuary, 
after giving an opportunity' to the policyholders to be heard 
(S. 80). 

Winding up 

Winding vp by Court :—A provident society incorporated 
under the Indian Companies Act may in addition to the pro* 
visions of that Act be wound up if the registration of the 
society is cancelled by the Superintendent and he applies for 
winding up. 

Voluntary winding vp :—Voluntary winding up is per¬ 
missible only for the purpose of amalgam at ion or reconstruo 
tion of the society incorporated under Companies Act when it 
is unable to continue its business by reason of its liabilities 

But a society not incorporated under the Companies 
Act may be wound up voluntarily if a resolution is passed 
by the proprietors to the effect or in any of the above- 
mentioned grounds, or by the order of the Superintendent 
of Insurance when he has cancelled registration of a society 
(S. 88). 

Appointment of liquidator :—A society shall within 
7 days from the date of the order of the Court ordering the 
winding up or passing the resolution authorising the winding 
up, give notice thereof to the Superintendent. Except when 
the winding up is done by an order of the Court, the Super¬ 
intendent of Insurance is to appoint the liquidator, he has 
also the power of removing the liquidator if he is satisfied 
that the duties entrusted are not properly discharged by the 
said officer (S. 90), 

12 
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Powers bf liquidator: —A liquidator has the power tb 
institute and defend any legal proceedings, to determine the 
contribution to be made by the members, to investigate into 
the claims to direct collections and distribution of assets, to 
determine the share of expenses of liquidation to be borite 
by persons, to employ persons for his assistance with the 
Superintendent’s sanction, has the power of settling the Hat 
of contributories as is proved by the official liquidator undUr 
tile Indian Companies Act (S. 91). 

Creditor’s meeting and Committee of Inspection :—As 
soon as the liquidator is appointed lie is to take charge of all 
the property and all books and documents of the society. 

If any person retains any portion of the society’s assets or 
fails to deliver up the documents, he is punishable with 
imprisonment which may extend up to (i months, and the 
Court may order the delivery of assets or books or documents 
to the liquidator. The liquidator shall within 15 days of his 
appointment send notice to all creditors and advertise at least 
in two newspapers of the province a meeting of creditors to 
be held on a date not less than twenty one nor more than 
twenty eight days after his appointment at an hour and 
place to be specified in the notice. This meeting is to decide 
whether another person should be appointed in the place of 
or jointly with the already appointed one, or whether a 
Committee of Inspection is to be appointed. The applica¬ 
tion conveying the resolution is to be sent to the Superin¬ 
tendent not later than 14 days after the meeting and the 
Superintendent is to act accordingly. Committee of Inspect 
tion is to supervise the acts of liquidator and has the right 
to inspect his accounts at all reasonable times. 

Ascertainment of liabilities: —The liquidator has then to 
ascertain the liabilities of the society with the help of an 
actuary, as appear from the books of the society and shall 
give notice to each such creditor. The liquidator shall make 
a valuation of the assets and estimate the costs of its winding 
Up. The liquidator shall apply to the Superintendent for the 
return of the deposit. In administering and distributing 
assets the liquidator is to pay due regard to the directions of 
creditors or contributories at a general meeting. The liqui¬ 
dator has to keep books of accounts in which records of meet¬ 
ings are entered, and the books are allowed to be inspected 
by any creditor or contributory. 

If the winding up continues for more than a year the 
accounts are to be submitted at the end of the first year and 
each succeeding year before a meeting of creditors and con¬ 
tributories. These proceedings are to be duly sent to the 
Superintendent. 
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The liquidator is generally to follow tie procedure follow¬ 
ed by an official liquidator under the Indian Companies 4ct 
(S. 92). 

Dissolution of provident society : —Soon after the full 
winding up of the affairs, the liquidator shall prepare an. 
account of the winding up and call a meeting of creditors, 
members and contributories. Notice of the meeting is to be 
sent individually and properly advertised in two newspapers 
of the province. 

Within one week after the meeting, a copy of the account 
and report of the meeting are to be sent to the Superintend 
dent. The Superintendent if satisfied that the affairs have 
been completely wound up register the account of the liqui¬ 
dator; and then the liquidator is to make over to the super¬ 
intendent the undisposed of balance. On the expiry of 8 
months from the date of registration o: the liquidator’s 
account by the Superintendent, fie is to declare in the official 
gazette that the society is dissolved. 

And if within 5 years no claimant obtains any order from 
a competent court, the undisposed of money shall become the 
property of the government (S. 93). 

Powers of the Central Government : — (a) The central 
government may make rules regarding the qualifications to 
be possessed by actuaries, the procedure to be followed by 
the Reserve Bank with the deposits, the manner in which 
license to the agents will be granted and cancelled, regard¬ 
ing the declarations to be made by foreign companies under 
S. Mi (d), the manner of publication of prospectus under S. 
41, other contingencies on which u policy can be granted 
under S. 05, the matter other than mentioned in S. 74 on 
which the provident societies are to make rules, the form ofi 
any account, return or register of .the provident companies, 
matter regarding procedure at liquidation of provident 
companies under S. 92. 

The rules so made shall be laid before the central legis¬ 
lature for one month, if the houses modify—the rules will 
have effect in that form, if they refuse to agree, the rules 
will have no effect (S. 114). 

( h ) The central government has the power to exempt any 
insurer incorpoiated or domiciled in a native state from the 
provisions of deposit (S! (>) or from provisions relating to 
keeping of assets under S. 27 (2) by notification (S. IMS). 

(<•) The central government may on the application of the 
insurer, other than a company, alter the forma contained in 
the Schedule for the purposes of adopting them to the 
circumstances of the insurer (S. 115). 
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LAW OF INSURANCE IN GENERAL 

The Indian Insurance Act (IY of 1B38) which we have 
studied at great length deals with the statutory obligations, 
and the compliance with certain conditions by the insurers 
in order that the, insurance business may be transacted on 
proper lines, before commencement of business, and also 
certain conditions regarding, accounts, documents, amalga¬ 
mation, winding up, etc. But so far as the legal principles 
governing the contract of various brandies of insurance is 
concerned the principles of English law are followed on 
points when there is no provision in Indian statutes. 

Contracts of Insurance: —Insurance is a special type of 
agreement thereby a person called the insurer undertakes, in 
consideration of a single or periodical payment called the 
premium, to indemnify another person called the insured or 
assured, against a loss arising from the happening of some 
uncertain event (e.y. lire, perils of the sea, accident etc.), or 
to pay a specified sum of money on the happening of a parti¬ 
cular and certain event (c.t/., death;. The document of the 
contract containing the terms is known as the policy of 
insurance. In the case of marine insurance the name under¬ 
writer is commonly used lor the insurer. 

Theie may be many forms of such contracts ol insurance, 
but the most important of them are four—Life, fire, marine, 
and accident. 

Characteristics of contract of Insurant e :— Insurance is a 
contract greatly resembling a wagering contract. But there 
are important points of difference existing between them. 

(a) The insured ha> a pecuniary interest, i.e. t insur¬ 

able interest, in the risk against which he 
insures, whereas in the ease of a wager there 
is no interest in the result of the event entitling 
one to compensation if it does not occur. 

(b) The contract of insurance excepting life and acci¬ 

dent is one of indemnity to compensate the in¬ 
sured for loss or damage, or to pay a fixed 
amount on the happening of an event* A 
wager however is an agreement to pay a sum 
of money on the mere happening of a certain 
event. 

(c) The calculation of the risk incurred in case of an 

insurance contract is based on the doctrine of 
probabilities, while in cape of wager there is no 
such scientific or rational basis. 

Distinction between Insurance and ordinary form of'con¬ 
tracts: —The law as to a contract of insurance differs from 
that as to other contracts in this that a concealment of a 
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material fact though made without any fraudulent intention, 
vitiates the policy, whereas in nu ordinary contract the 
principle “ Caveat Emptor” (let the purchaser beware), holds 
good. That is, the seller of goods is under no obligation 
without being questioned to give detailed information regard* 
ing the subject matter of sale; and the purchaser must 
satisfy himself by enquiry and inspection whether the goods 
are upto description. But the legal maxim “ uherrimoe 
fidet 1 (the utmost good faith) applies to any kind of insur¬ 
ance, meaning that in an insurance contract, the assured 
must disclose all material facts within his knowledge* The 
reason behind this maxim is that one of the party is presumed 
to have means of knowledge inaccessible to the other. There* 
fore if any information within the knowledge of the assured 
is withheld or suppressed, the policy of insurance will be 
voidable. 

Goods were insured on a voyage much in excess of their 
real value and they were lost. The insurers were successful 
in refusing the payment of the claim on the ground that a 
material fad i.e. o\ervuluution was withheld, although it 
would not affect the risks of the \oyage. (lonides v. Pender 
(1874), 9 Q.13. 531). 

This duty to disclose continues upto the conclusion of the 
contract; thus a change m a circumstance affecting any 
material alteration in the character of the risk taking place 
between filing a proposal and its acceptance by the company 
must be disclosed. {Looker v. Low Union & Rock Insurance 
Co f 19281 1 K.B. 554). 

Where it is expressly stipulated that the Validity of a 
policy is conditional upon the truth of the statements made, 
% a policy will be void by reason only of an inadvertent and 
immaterial mis-statement, (Dawsons Ltd . v. llounnin . C19223 
2 AC. 413). 

A stipulation in the policy that it shall be avoided by 
any fraudulent or untrue statement in the proposal includes 
an innocent mis-statement. (Ilohnes v. Scottish Legal Life 
Assurance Society 119323, 58 T.L.lt. 30G). 

Great care must be exercised by the proposer in filling up 
o£ a proposal form for an insurance.^ If the agent of the 
insurer fills it up, he does it as an agent not of the company 
but of the proposer* and the insured is bound to read the 
terms contained in the proposal before signing it and he is 
estopped from denying.that he is ignorant of them. ( Biggar 
v. Rock Life Assurance Co U9021 1 It, 13. 5103. 

But if any material fact related to the risk is known to 
the agent of the insurer, the insurer cannot plead ignorance 
and avoid liability. (Rawden v. London , Edinburgh Glas¬ 
gow Assurance Co ., Q8923, 2 Q.B. 534), 
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No contract of insurance takes effect until the premium is 
paid. ^ 

Claims : —A claim cannot he maintained against an 
insurer unless the loss is proved, and the onus of proving the 
loss is on the assured. But if the assured is able to establish 
a prinm facie case of loss through the insured peril, it is 
enough. The onus then shifts on the insurer who if he wants 
to avoid liability must prove that the loss is occasioned by 
uti expected peril. The assured gets the benefit of doubt 
and has usually the sympathy of the Court. 

Insurable interest:— No poison can legally effect any kind 
of insurance unless he has some pecuniary interest in the thing 
insured. {Harm v. Pearl Life Assurance Co 119041 1 K.B. 
558). 

It m;i\ be defined in the following terms: 

“Where the assured is so situated that the happening of 
the event on which the insurance money is to become payable 
would, as a proximate result, involve the assured in the loss or 
diminution of any right recognised by law or in any legal 
liability, there is an insurable interest to the extent of the 
possible loss or liability ” 

Some hind of insurable inteiot must exi;d in every kind 
of insurance, and any contract without such interest will be 
illegal and void, and the parties are not entitled to contract 
out oFtl is obligation. In an indemnity insurance, the insur- 
Uble interest mmst exist not only at the date of the insurance 
contract but also at the date of loss; whereas in a life assur¬ 
ance tlure must exist a bona fide interest at the date of the 
contract only. Since life insurance* is not a contract of in¬ 
demnity but an agreement to pay a fixed sum upon the hap¬ 
pening of a certain event, there is no limit to the amount for 
which an assurance.upon one’s own life can be made. And 
it is not possible to assign any value to human life or to 
measure the extent of loss caused by the failure of a particular 
life. Hence the necessity of the existence of an insurable 
interest in a life insurance policy arises. ( Dalhy v. India 
London Life Asstiranee Co. 118541, 15 C.B. 305). 

An insurable interest must be («) definite and {h) capable 
of valuation and shopjd not be a mere expectation of future 
benefit, (c) it must be of such a nature that it is valid and 
subsisting according to law and that it might involve a legal 
liability. 

The following persons have insurable interest: — 

tl) Every person has in Ids or her own life; 

(2) A creditor has in the life of his debtor, to the amoupt 

of his debt; 

(3) A trustee has in respect of the interest Of which ho is 

a trustee; 
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* (4) A wife Han in her husband; 

\b) A husband has in his wife; , 

(0) A surety may insure the life of his principal; 

(7) The trustee may insure in respect of the legal right 

or interest in the trust property vested in him as 
a trustee; % 

(8) A business partner may insure the life of a co-partner 

to the extent of the capital advanced by the latter; 

(*)) An insurer may insure an assured life sufficient to 
support a re-assurance; 

(101 A business firm may insure the life of its manager or 
technical experts, etc., or a representative sent 
abroad. 

LIFE INSURANCE 

Definition ;—Life insurance has been defined in Smiths’ 
Metcaniile Law (l3th ed. p. 5141 as “A contract by which the 
insurer, in consideration of a certain premium either in a gross 
sum. or by annual payments, undertakes to pay to the person 
for whose benefit the insurance is made, a certain sum of 
money or annuity on the death of the person whose life ia 
insured.’ 1 

Life Ajtfiurtwcf didinyutshcd from other form$ of insur - 
once : —A life assurance contract is different from an indem¬ 
nity* contract. Lire, accident and marine policies are called 
contracts of indemnity, in which the loss sustained by a per¬ 
son through the happening of a specified event is made good m 
nearly as possible. In such cases the person suffering loss or 
damage shall not be m a belter position after the loss than 
he was Indore, and is to be placed as fur as possible in the 
same position as he wa* f before he suffered the loss or damage. 
In case of a life assurance policy a fixed and definite amount 
becomes payable on the happening of a particular event. 

Life assurance contracts ate principally long term contracts* 
the exact |>t*riod of the risk being unknown. Such a contract 
cannot be cancelled unless there is some legal defect in it. 
All other contracts of insurance are for a definite period, the 
insurer having the option ordinarily to refuse the renewal at 
the end of the period. 

In case of lire, accident, or marine insurance, the event 
insured against may or may not happen, and as such, no por¬ 
tion of the sum insured may at all be payable under the policy, 
when the event does not at all occur. But the event insured 
against by a life assurance policy must happen, though the 
time of its happening may be uncertain; and in it there is an 
absolute promise to pay the amount fixed, on the happenit^ 
of the event insured against, provided the terms and condi¬ 
tions of the policy are duly observed. 
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A life assurance may be contrasted with an annuity. In 
the former a series of periodical payments are made for secur¬ 
ing the future payment of a certain amount. In case of a 
single premium also it is so, because that single premium re- 
nreSents the present or commuted value of a series of periodical 
payments. But in an annuity a sum of money is paid in con¬ 
sideration of ^ series of future payments spread over a certain 
period. 

Law anil practice of effecting Life A ww ranee Proposal: — 
Before an insurer makes a contract of lito insurance it fur* 
nishes a proposal form consisting of a number of inquiries 'm 
to the life, habits and antecedents of the proposer. The 
answers must he made with the greatest care, because the 
proposal form is regarded as the part of the policy The first 
thing to be done by the propser is to give evidence in proof 
of age next birthday at the time of the insurance, because ttti 
premium is fixed with referent e to that age. If it is not done 
at the time, considerable delay and trouble may arise at the 
time of making payment under the policy. Usually two per¬ 
sons are named as private referees who are acquainted with 
informations about the life proposed \ftor the receipt of the 
proposal form, arrangement is made for the medical examina¬ 
tion of the life assured, ordinalilv by a medical officer retained* 
by the company. The medical icport lias two Darts, one con* 
sist$ of questions put to the proposer bv the doctor, and the 
cither consists of doctor's own observations After being im 
possession of the medical report, the insuier decides whether 
it shall accept the same or not If ii is accepted the policy¬ 
holder is informed of it, and is required to pay the first pro* 
iniuhi, and when the first piemium is act epted by the company 
the contract of insurance becomes complete. A policy is pre¬ 
pared and issued to the assured. 

Policy.—A policy of life assurance is the written contract 
whereby the contract of insurance is made and is evidenced. 
Lpon the execution of the policy it must be duly stamped. 

The policy sets out the risks insured against, also the time 
during which the contract is to remain in force, the names of 
the parties, the amount of assurance, and the method of pay¬ 
ment of the premium. It is the common custom of the insur¬ 
ance offices to allow a certain number of days’ grace for the 
payment of anv instalments of premium, but it must be in¬ 
serted in the body of the policy. 

If the days of grace expire, the assurance terminates or 
apses, but usually the policies contain clauses permitting 
lapsed policies to be revived on payment of premiums in 
arrears with interest. 
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A contract of insurance is rendered void by mistake, fraud 
or illegality. It is voidable on the ground of false representa¬ 
tions or non-disclosure of all material facts, even in the absence 
of fraud or actual concealment. In case of non-disclosure of 
material facts the insurer must show that he had been prejudic¬ 
ed by the same before he will be allowed to avoid it. A void¬ 
able policy remains valid until the party entitled to avoid it, 
exercised his option of withdrawing from it. 

Kinds of policies :— (a) A whole life policy is one, under 
-dmch it matures at the end of the life assured. The premiums 
's such a policy may be spread over the whole life of the 
™«t«i|red, or they may be payable for a fixed term of years only, 
enough the policy does not mature until death. In the latter 
'$*9* it is known as the limited payments policy. 

V } (b) An endowment policy is one under which the company 
ertakes to pay the amount covered by the policy at the 
end of a specified period if the x>erson survives, or in case of 
his earlier death, the assured amount falls due and becomes 
; payable immediately, in consideration of payments of pre¬ 
mium* for a fixed term of years. 

' When creditor effects a policy for a short term of years 
order to cover advance made to a debtor, it is known as a 
(e) a short term, policy. 

I * * Partners of a partnership business may effect a policy 
J^own as (d) joint-life policy with the object of insuring 
f^ainst the disadvantage that may be caused by a certain 
* withdrawal of capital advanced by any of the partners. There 
ait* also other kinds of policies such as annuity policies, 
children’s endowment policies, with profit policies, etc. 

» Loam on policies:—Usually the insurers afford accommo¬ 
dation to their policyholders by advancing loans—subject only 
to two restrictions—that a loan is not granted unless a certain 
number of premiums have already been paid and that the 
advances must not exceed the surrender value of the policy. 
If the loan is not repaid, interest will continue to run at the 
stipulated rate and the company is entitled to deduct the 
principal and interest when the policy is finally surrendered 
or becomes due. 

For assignment and transfer of life policies, see S. 38 of 
the Insurance Act. 

Surrender Value: —It represents the value which an insur¬ 
ance company assesses to be the value of a policy when at a 
particular time an assured wants to surrender his policy and 
relinquish his claim upon the same. Ordinarily an assurance 
company does not pay any surrender value on a policy unless 
at least three full annual premiums have been paid on it. The 
surrender value of a policy at a particular time is determined 
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ivy a reference to the actual premiums received by the com¬ 
pany. * 

Claim after death; —If a policy becomes payable at death, 
the death of the assured must be proved by the person claim¬ 
ing the assured amount by the production of a death certificate. 
He must satisfy the company regarding his title to receive the 
amount by obtaining a Succession certificate or probate of a 
will or letters of administration. But if the policy had been 
assigned by giving a proper notice to the assurannoe company, 
the assignee is entitled to the amount only on proof of the 
death of the assured, 

FIRE INSURANCE 

The contract of fire insurance is an agreement by which 
one party undertakes to indemnify another against the con¬ 
sequence of a fire happening during a specified period in con¬ 
sideration of payment of premium. 

Proposal and policy; —Like all other forms of insurance, 
utmost good faith is required in filling the proposal form and 
the policy is to mention the risks which are insured against. 
It varies with the nature of the property or goods insured. 

There are certain other liabilities of the insured : 

(a) Not to increase the risk subsequently to the granting 
of the policy hv doing anything to the goods or 
to the buildiug in which they are contained with¬ 
out insurer's consent. 

(b) not to remove goods without (lie insurer’s consent. 

(c) not to assign the goods otherwise than by will. 

No policy is issued until the first premium is paid. 

A valid contract of fire insurance may be made even 
without a formal policy, but in such a case the document 
evidencing the contract must be properly stamped and must 
contain the names of all persons interested in the insurance* 
But it is better to have a formed policy so as to afford a better 
evidence of the terms of the contract. 

Insurable interest;— When anybody takes out a fire policy 
he must have an insurable interest at the time. But an assured 
cannot recover more than the insurable interest at the date 
of the loss irrespec tive of the value of the property ui the 
date when the insurance is effected, lie may take a “valued 
policy” wherein by its turn, the insurer agrees what the value 
of the property is to be when it is lost or destroyed. 

A person is fully interested in property when he is the 
owner of it, or is in possession of it, or is the buyer or lessee 
of it or a trustee or a beneficiary under a trust. Again a 
mortgagee not in possession or a person in whose favour there 
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is a charge has a limited interest in the property A person 
who will be under a legal liability upon the destruction of the 
property has also a limited interest. 

A creditor not being a mortgagee nor in actual possession 
of the property has no insurable interest in the property of 
his debtor. An agent has no insurable interest in hjs prin¬ 
cipal^ property unless he is in possession of it, or is legally 
responsible for its safety. A share-holder has no insurable 
interest in the property of a limited liability company of 
which he is u member even if He owns all the shares (Mmaura 
v. Northern Assurance Co., £19231 A.C. 619). 

Cover^note In cases where an insurance is made through 
an agent, lie is authorised to give a ‘cover-note’, that is, a pro- 
visional insurance as a protection for the assured tor a short 
time within which the company may consider whether it will 
accept the insurance or not. This ‘ecner-note 1 will ha\c the 
result of a valid insurance tor that period on the terms and 
c onditions contained in it even though the company ma> refuse 
to accept the insurance. But when an insurance policy is 
actually effected it supersedes this cover note. 

But if the insurer clearly states that no liability will 
accrue so long as a premium \> not paid, the contract docs not 
become complete until such payment. 

Claims:—A person cannot recover more than the amount 
of his ac tual loss limited to the extent of the sum insured by 
the policy (Casfillatn v. Preston 118831, 11 Q.B. 380). But 
he cannot manor money from the insurer uhen the loss is 
due to: — 

(a) the wilful misconduct of the assured himself; 

(b) solely and entirely to the inherent vice of the 
material thing insured. 

The loss in order to be recoverable under the policy must 
ordinarily be (unless there is an express stipulation to the 
contr try) caused directly or pioximately by that peril. This 
is known as the rule of cav*a proximo. Any loss or damage 
suffered by trying to avoid the msulf of the peril is also re¬ 
garded as a loss directly caused by that peril. For example, 
a factory which was insured against fire caught fire, the insurer 
acting under the powers given by the policy attempted to put 
down the fire by throwing water. The factory machinery 
deteriorated as the result of the wafer. It was held that this 
damage to the machinery was recoverable as being damage 
directly caused by the fire (Ahmad JJhai Hahht Bhoy v. Bom¬ 
bay Fire and Marine Insurance CoLtd., 29 T.L.R. 96). 

The insured must comply with the following conditions 
in order to estublish his claim against any loss of the property 
insured, (») He must give notice of any loss covered by the 
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policy to the insurer immediately after ilie occurrence; {ii ) he 
must forward his claim of the amount giving reasonable 
particulars thereof within a certain period; and (w) he is to 
produce evidence in support of his claim as required by the 
insurer. 

In order ‘to claim for the loss under a policy* the assured 
must comply with the conditions which are required to be 
observed in order to keep the policv alive up to the date of the 
claim. These conditions are commonly known as warranties* 
He must not also violate any condition which mav entail a 
forfeiture of the ptflioy, for example, the condition that if the 
assured shall make any claim knowing the same to be false or 
fraudulent as regards amount or otherwise, the policy shall 
become void and all claims thereunder shall be forfeited. 

Principal clauses of the policy : —The following are the 
important clauses in connection with the adjustment oI th« 
rights of the parties in respect of a claim in fire insurance: — 

(a) Average clause : —It prbvides that if the insured thing 
is at the time of the loss worth more than the amount insured 
by the policv, the assured shall 4 ‘be his own insurer”, i.e.* he 
shall himself bear such proportion of the loss as the sum in¬ 
sured bears to the total value of the property. For example, 
when the value of the property insured is Its 1,000/-. but it 
is subject to an average for Bs. 500/-, and a loss amounting 
to Es. 500/- occurs, then the insurer will pay Its. 250/-. If 
this ‘subject to average clause* does not exist, then the 
insurer would be liable to pay Its. 500/-. 

(b) Contribution :—This clause is adopted when mom 
than one insurance are effected on the same property, in order 
that the Insurance Company may not be liable to pay or 
contribute more than ils rateable proportion of the loss or 
damage. When there is no such clause and the property is 
insured through many insurers, the assured can claim the 
maximum amount from any of the insurers. Though subse¬ 
quently the insurer paying the amount may exercise his right 
to claim contributions against his fellow insurer. But when 
there is a contribution clause, the assured’s right to proceed 
against any of the insurers does not exist 

(c) Second average clavse: —It is intended for reducing 
the policy containing it to an insurance only of the excess of 
any loss over the amount insured by other policies. 

(d) Marine clause : —When goods are insured both under 
fire and marine policies, the fire insurer usually iuserts tbi® 
marine clause by which it is declared that his policy is only 
to cover the excess of any loss over the amount insured by the 
marine policy. 
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(e) Reinstatement clause -This clause is, inserted in 
Connection with an insurance on buildings. By it the insurer 
is given the option to restore the premises instead of paying 
the money to the assured. 

(f) Salvage :—It allows the insurer to enter the premises 
and deal with the situation immediately on receipt of ths 
notice of the loss, in order to take steps for mitigating the 
effect of the casualty and to preserve the salvage. By it tha 
insurer does not admit his liability under the policy in any 
way. The insurer in such a case must act reasonably, and 
must not be in possession of the property longer than is 
necessary. 

(g) Arbitration: '—There is often an arbitration clausa 
inserted in a policy. Ordinarily an arbitration clause is to be 
considered as a mere condition, and not a condition precedent 
to the bringing of any suit in a Court of law for the loss, unless 
it is so expressly stated. Frequently we find that the arbitra¬ 
tion clause has reference only to the uTummt of any loss or 
damage to be ascertained by an arbitrator (Jnreidini v. 
National British and Irish Millers Insurance Co., Ltd., 
f 19151 A.U. 499). 

Rights of the insurer:—Theie are three possible rights 
of the insurer who has paid the amount due from him on a 
policy. (1) His right to the repayment of the sum paid by him 
under a mistake of fact, or when the assured receives a com¬ 
plete indemnity for the loss covered by the policy from other 
sources; (2) hi8 right of subrogation; and (3) his right of 
contribution . When an insurer lias been compelled by the 
useured to pay more than his proper share on account of the 
loss, he is entitled to receive contribution from other insurers 
proportionately, when the said loss had been covered by 
different policies taken by the same assured. 

Subrogation :—“It is a legal process arising out of the 
right of one party on payment of compensation to another to 
avail himself of any rights and remedies possessed by the 
other against a third party in connection with the event which 
gave rise to the compensation” (Dictionary of Fire Insurance ). 

This right of subrogation is independent of any express 
term in the policy, but the insurer is not entitled to make a 
profit by subrogation. When there are more insurances on 
the same subjedt matter, all the insurers are to share the fruits 
of subrogation "proportionately to the amounts paid by them 
to the assured. 

The right of subrogation entitles the insurers who have 
paid the loss to receive the benefit of any source of compensa* 
tion open to the insured. 
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Where a person insured his goods which were stored 
in a warehouse against fire and the goods Were destroyed 
by fire, if the insurers puid the losses they were entitled 
to the rights of the insured against warehouse keeper, 
(North Britishi & Mercantile Insurance v. London , 
Liverpool & Globe Insurance Co . [18771, 5 Ch* 569), Hut 
the wife of the assured set lire to the insured house* the 
insurer though entitled to the rights of the assured cannot 
claim anything from his wife, because under the law the, 
husband could not sue his wife for burning hip house, 
(Midland Insurance Company v. Smith [18811, 6 
Q.B.1J. 561). 

Assignment:—A fire insurance being a contract to 
indemnify the assured only, the protection given under it 
cannot be transferred without the consent of the insurer. 
Instead of assigning a polity, the money due under a 
policy may be assigned. The assignee of a policy may 
sue in his own name, but he may be subject to the liaoilities 
or objections that might Lone been validly urged against 
the original assured. For example, the assignee may be 
met with the objection that the policy is void on account 
of non-disclosure of certain material facts by the assignor, 
the original assured (U . Pickersyill & Sons w London and 
Provincial Insurance Company , 119121 3 K.B. 614). 

Section 135 of the Transfer of Property Act provides 
for thd assignment of rights under a marine or fire policy 
of insurance. Such a polity may be assigned by endorse- 
ment or other writing. When the property in the subject 
matter insured shall be absolutely vested at the date of the 
assignment, the assignee shall get all the rights under the 
policy as if the contract of the policy had been made with 
himself. The instrument by which the right title or 
interest under the policy is assigned is not compulsorily 
registrable (S. 18. Registration Act). 

MARINE INSURANCE 

The English Marine Insurance Act, 1906 (6 Edw. 7 
C. 41) governs the law of marine insurance contracts. A 
contract of marine insurance is an agreement wdiereby the 
insurer undertakes to indemnify the assured against losses 
arising from certain perils or sea risks, to which his ship, 
merchandise or other interest, such as freight, may be 
exposed during a certain voyage. 

Insurable interest :—As the marine insurance is a 
contract of indemnity, the assured must have an insurable 
interest in the property. Every person has an insurable 
interest who is interested in a marine adventure, that is 
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to £ay, when he stands in any legal or equitable relation to 
the adventure, or to any insurable property at risk therein 
ih consequence of which he may benefit by the safety or 
dile arfrtal of insurable property, or ma,y be prejudiced by 
its loss or by damage thereto, or by the detention thereof, 
or may incur liability iii respect thereof. 

The following persons have such an insurable 
interest:—Ship-owner and cargo-owner, in respect of the 
value of th^ir interest; u mortgagee or consignee has ar«. 
insurable interest to the extent of the value of his claim, 
a person who has Advanced money for ship’s necessaries or 
who has advanced freight, a bottomry holder or an insures 
has an insurable interest, the master and crew have an 
insurable interest in respect of then wages. 

Disclosure and representation :—A contract of marine 
insurance requires the utmost good faith, and if it is not 
observed the other party may avoid the contract. The 
assured must communicate every circumstance known to 
him which is material to the risk. (Associated Oil 
Carriers Ltd, v. T r nion Society, 119171 2 K.B. 184). (1) 
The insurer must communicate news tending to show that 
a vessel is overdue. (2) That it is damaged. (8) That 
if is lost. (4) That goods have already been damaged so as 
to increase the risk. (GreenhiU v. Federal Insurance Co.* 
f 1917J 1 K.B. 65). 

But there is no need of communicating knowledge 
such as general trade, custom, speculation as to war* trans 
port, etc. 

Kinds of marine policy: —The contract must be 
embodied in a regular form of marine policy signed by oi 
on behalf of the insurer. It must specify the name of the 
assured; the subject matter insured; the voyage or the 
period of time or both as the ease may be, covered by the 
insurance, the amount insured, the name or names of the 
insurers or underwriters. 

Usually marine policies are executed in a common 
form. But there are different kinds of it. 

(a) A rained policy is one in which a value is fixed by 
agreement, which is not necessarily the actual value, and 
it is inserted in the policy. 

(b) An unvalued policy known as open policy , is one 
which does not specify the value of the subject-matter 
insured, and as such the same has to be subsequently ascer¬ 
tained on the occurrence of a loss, subject to the limit of 
the sum insured. 

(c) A voyage policy is one where the subject-matter is 
insured at and from or from one place to another or others. 
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(d) In a fame policy the contract is to insure the eufc- 
ject-matter for a definite period of time not exceeding 
twelve months- It may contain a continuation clause to 
the effect that if the voyage is not completed within the 
period, the effect of the insurance will continue up to the 
arrival of the ship. 

A time policy and a voyage policy may be included in 
one and the same policy. 

(e) A floating policy is one which describes the 
insurance in general terms and leaves the name of the ship 
or ships and other particulars to be defined by subsequent 
declaration which may be made by indorsement on the 
policy. 

(/) A port policy is one by which the vessel is insured 
for the period ot time whilst it is in port. 

(g) In a wage policy the assured has no insurable 
interest in the strict sense of the term or that the under¬ 
writer is willing to dispense with any proof of such interest. 
In such a case the initials *P. P. l. y are inserted, meaning 
thereby * policy proof of interest.’ Although a contract of 
marine insurance by way of gambling or wagering is void, 
this class of *P. P. /.’ policies are often resorted to, as it if 
often convenient to commercial people when it becomes diffi¬ 
cult to give any tangible proof of any insurable interest. 
Though it cannot be enforced through a Court of law, yet it 
depends for its sanction upon the honour of the underwriter 
for whom it is not easy to repudiate the contract for fear of 
losing his business from the commercial people. 

Effecting a marine insurance policy : —The contract of a 
marine insurance is generally entered into through the 
agency of brokers who stand in a dual capacity, viz to the 
underwriter and insurer on the one hand and the assured on 
the other. The particular manner by which such contracts 
are effected depends upon the custom of the different associa¬ 
tions which are engaged in this kind of transactions. The 
broker ordinarily prepares a proper policy duly stamped and 
after getting the same signed by the insurer delivers it to the 
assured. 

The slip :—Most of the business of marine insurance is 
done by underwriters, the members of insurance associations, 
the most important of which is the corporation of Lloydif*. 
Ordinarily the insurance broker of the association prepares a 
memorandum of the terms and upon its being agreed upon, 
it is initialed by the underwriters. The memorandum is 
ordinarily known as the $Mp, which for practical purposes is 
taken to be as important as the policy itself until the execu¬ 
tion of the formal policy. No suit can be brought upon 
anything but a properly stamped policy, and as such, the 
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slip being unstamped will not have the effect of a valid 
contract of insurance. Eeference may be made to the slip or 
covering note for the purpose of showing when the proposal 
was accepted. According to the rules of the “Lloyds,” a 
slip initialed by a member of the Lloyds will be binding on 
him. A slip ordinarily contains the name of the ship, the 
date for the undertaking of the risk, description of the risk, 
the amount insured, the rate of premium, etc. 

Implied warranties :—For their own protection under¬ 
writers sometimes expressly stipulate for the inscription of 
certain warranties breach of any of which will absolve them 
of the liability in case of loss. Apart from them there are 
certain implied warranties although they are not set out in 
the policy. 

(1) It is implied that in every voyage the vessel shall be 
seaworthy at the time when risk commences. 

(2) The adventure shall be legal in all respects carrying 
proper documents. 

(3) A breach of warranty may be waived by the insurer* 

Principal clauses of the policy:— The principal clauses 

found in a marine policy are the following; — 

(а) Name of the assured or his agent :—Any person com¬ 
petent to contract may enter into a contract of marine insur¬ 
ance on his own behalf or on behalf of his principal. The 
expression “o/ all and every other person or persons, etc*’* 
is intended to protect all persons who had insurable interest 
at the time of the insurance or acquired it during the conti¬ 
nuation of the risk. The person on whoso behalf it is made 
must have an insurable interest or may ratify the contract 
even after he is aware of a loss. 

(б) Lost or not lost :—The phrase is inserted in order to 
cover the assured although the subject-matter of the insur¬ 
ance has been lost at the time of the contract. It is an ex¬ 
ception to the rule that the assured must have an insurable 
interest before the loss. But this clause applies only when 
both the assured and the insurer have no information as to 
the occurrence of any loss or the safe arrival of the ship* 
When the assured knew about the loss at the time of the 
contract and the underwriter did not, the policy becomes 
void. Again if the underwriter knew about tbe safe arrival 
of the ship but the assured was ignorant of it, the former 
will have to return the premiums paid. 

(c) ‘dt and from ’;—It is inserted for the description ofl 
the voyage and for the beginning and termination of tin* 
risk, A policy under which the ship is insured i from , a 
place and not *at and from , protects the subject-matter of 
insurance from the time when the ship sails from the port 
on the voyage* If it is insured , as 'at and from', a port, it?. 
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protects from the time when the contract is made if the 
ship at that time ie at that place, or when it arrives in 
safety at that place. 

When the ship is insured as ‘at and from* it is implied 
that it will commence a voyage within a reasonable time. 
Ordinarily the insurer’s risk on goods insured from the 
‘loading thereof does not begin until they are placed oh 
board. A clause like this ‘‘including all risk of craft to 
and from the vessel” is inserted in order to have the benefit 
of the insurance when the loss occurs at the time of loading 
or unloading. 

When the voyage is not accurately described or design¬ 
ated the ship must follow the usual route. In the absence 
of any stipulation the ship shall not deviate from this route. 

(i d ) Until moored , etc.—discharged :—The object of this 
is to fix the termination of risk. Under such a clause the 
goods must be landed in the customary manner and within 
reasonable time, if not so landed, risk: ceases. The risk 
terminates when the goods are landed or discharged in 
complete safety. 

(e) To proceed and sail to f and touch , and stay : —- 
Though the language of this clause is very wide, it does not 
allow any deviation from the usual course of voyage insured 
and the stay at any port must be for a justifiable purpose 
having regard to the nature of the adventure. 

Deviation : —From clauses (c) and (c) the question of 
deviation arises. Any unnecessary or un excused departure 
from the usual course of the voyage or any unreasonable and 
unexcused delay in commencing or completing the voyage 
will be considered as a deviation. 

Any deviation without lawful excuse will entitle the 
insurer to avoid the policy. A deviation or delay is excused 
under the following circumstances : — 

(i) If specially authorised by the policy; (ii) it caused 
by circumstances beyond the control of the master or em¬ 
ployer; (Hi) if reasonably necessary to comply with a 
warranty; (iv) tor the safety of the ship or subject matter 
insured; (v) for the safety of human life; (vi) for obtaining 
medical assistance for any reason on board of the ship; 
(viz) when caused by the barratrous conduct of the master 
or crew, if barratry be one of the perils insured against. 

When the cause excusing the deviation or delay ceases 
to operate the ship must resume her course, and prosecute 
her voyage with reasonable despatch. 

(J) Valued at : —It gives the valuation of the subject- 
matter insured, and it is usual also to give a description 
of the subject-matter along with it. When the valuation is 
given as agreed upon between the assured and the under* 



La VP d# iNiuliMcte M 

Writer, it is conclusive and as such cannot be reopened un¬ 
less there was a fraud or bona fide mistake about it* A 
valuation given bona fide is binding upon the parties. 
Ordinarily all policies are ‘valued’ except an ‘open* or 
‘floating* policy . 

(g) Perils of the seas , etc ,: —The perils or damages 
mentioned in this clause are of various kinds. They refer 4 to 
sudden unforeseen accidents or casualties and not incidents 
of ordinary winds and waves. ‘‘The purpose of the policy 
is to secure an indemnity against accidents which may 
happen, not against events which must happen.” . When a 
ship strikes a sunken rock and sinks, it may be said to be a 
loss by perils of the sea. Similarly a loss due to a collision 
or negligent navigation is a loss due to perils of the sea* 
When sea water enters the ship through holes caused by 
rate and damages the cargo, the loss caused is loss due to a 
peril of the sea. {Sasoon v. Western Assurance Co., 119121 
A.C. 661)* 

Inchmaree clause :—Sometimes a special clause is in¬ 
serted whereby certain losses caused by the loss of or damage 
to hull or machinery through the negligence of master, 
mariners, engineers or pilots, or through explosion bursting 
of boilers, breakage of shafts, or through any latent defect 
in the machinery or hull are protected. This clause is in* 
serted in order to counteract the decision in the case of 
Thames and Mersey Marine Insurance Co., Ltd. v* Hamil¬ 
ton (1887), VI Asp. M.L.C. 200 commonly known as the 
Inchtnare case. In this case it was held that the loss due 
to the bursting of the air chamber through the negligent 
pumping of water was not covered by the ordinary clause 
regarding the perils of the sea. 

Letters of mart and counter-mart: —-Letters of mart con* 
tain powers given by the Government to their holders to 
make reprisals on enemies’ shipping in respect of limes 
which the enemy had inflicted on them. Letters of counter¬ 
mart authorise their holders to offer resistance to the repri* 
sals made by holders of letters of mart. 

(h) Fire:— It covers intentional or unintentional bum* 
ing* In case of a policy on freight there need not be an 
actual burning to enable the assured to recover the loss. In 
such a case if there be an existing state of peril by fire and 
not merely a fear of fire, this clause will operate. For 
example, where a cargo of coal was so heated as to render it 
necessary to hate it discharged and sold at a port, there was 
an existing state of peril of fire involved in it. 

(*) Jettison:—The throwing over board of cargo, or tba 
cutting of mast, rigging, etc., with the bona fide object gf 



fHE ikdiak MERCANTILE LAW 

lightening or relieving the ship in case of peril- The loss 
by jettison is covered by the policy, except when the jettison 
of the cargo was caused by an inherent vice of the goods* 

(j) Barratry :—It includes every wrongful act wilfully 
committed by the master or the crew to the prejudice of the 
owner or character* e.g., setting fire to the ship, intention¬ 
ally running her on shore, fraudulent selling of ship or 
cargo. 

ft) 4 Arrest, restraints of Kings , etc.': —It refers to 
political or executive acts restraining a voyage. 

(l) “Sue, labour , and travel , It provides that 

the assured, his factors, servants, and assigns will be at 
lilxarty to take steps with a view to averting or minimising 
a loss lor which the insurer is liable under the policy. And 
the insurer will then be bound to bear the expenses thus 
incurred by the assured in proportion to the amount of the 
policy. But any expenses incurred only lor averting the 
occurrence of a peril or for general average or salvage will 
not pome within the scope ot this clause. The expenses 
must be reasonably and prudently incurred in order to make 
the insurer liable for the same. 

(m) Waiver clause :—The attempt at safeguarding the 
property which is going to be lost shall not be construed as 
a waiver of his right to get relief under the policy. This 
clause is applicable both to the assurer and the assured. But 
if the insurer incurs any expense® under circumstances in 
which if it had been incurred by the assured, he would have 
recovered it from the insurer, the insurer himself is not 
entitled to recover such expenses. (Crown v. Stonier (1904), 
I. K.B. 87). 

(n) “ Payment of consideration and rate thereof ”— 

premium: —The premium is the consideration paid by the 
insured to the insurer for the risk undertaken by the latter 
to indemnify the former against the loss under the policy* 
This language of the clause shows that the premium has 
actually been received at the time of the execution of the 
policy, but as a matter of fact the premium is never actually 
paid in* the insurer (unless the insurance is effected by the 
assured directly by himself without the assistance of any 
broker) at that time. So the underwriter is not entitled to 
raise any question regarding the payment of that premium 
in case of a loss when he actually did not receive the pre¬ 
mium from his broker. 

When a marine insurance is effected through a broker 
and he acknowledges the receipt of the premium, such ack¬ 
nowledgment is, in the absence of fraud, conclusive as be* 
tjreen the insurer and the assured. The broker has a Hen as 
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against the assured upon the policy for the amount of the 
premium and his charges in respect of effecting the policy* 

Titturn of premium :—When the policy contains a con¬ 
dition for the return of the premium on the happening of a 
certain event and that event happens, the premium is return¬ 
able to the assured. It also becomes returnable when the 
consideration for its payment totally fails, i.e., when the 
risk insured had never had an inception. If the risk him 
once commenced it is not returnable at all. It is returnable 
when the policy is void or when the assured has no insurable 
interest throughout the currency of the risk, where the 
assured has a defeasible interest which is terminated during 
the currency of the risk. Proportionate premium is return¬ 
able when part of the subject-matter has never been impe¬ 
rilled or where the assured has over-insured under an un¬ 
valued policy or where the assured has over-insured by 
double insurance unless it is effected by the assured with the 
full knowledge of such double insurance. 

When a policy is avoided on the ground of unjustifiable 
deviation the assured has no right to a refund of the pre¬ 
mium. Where the subject-matter has been insured “lost 
or not lout 1 ’ and has arrived in safety at the time when the 
contract is concluded, the premium is not returnable unless* 
at such time, the insurer knew of the safe arrival. 

(o) Memorandum: —It is inserted at the foot of the 
policy, and it is meant to limit the underwriter’s liability 
concerning particular average. It limits his liability i» 
respect of certain kinds of goods which are peculiarly liable 
to damage in the ordinary course of a voyage. So far as 
corn, fish, etc., are concerned, the insurer is not liable for a 
nartuula* loss or unless the help be stranded. So far as 
sugar, tobacco, etc., are concerned, the insurer will not be 
liable for a partial loss unless the damage amounts to five 
per cent, of the value of the things damaged. So far as 
other goods, the ship, and freight are concerned, the insurer 
is not liable for partial loss unless H amounts to three per 
cent, of the value of the thing lost or unless it be a general 
average loss or the ship be stranded. 

F. J\ A . clause (free of particular average): —This is in 
the nature of an extension of the Memorandum clause. The 
insurer’s liability is limited by it in respect of claim for 
particular average unless the vessel be stranded, sunk or 
burnt or the damage be caused by collision with another ship 
or craft, or unless any package or packages be totally lost 
owing to or during transhipment. 

(p) Running down clause: -—It is sometimes called the 
collision clause, by which the underwriter or insurer agrees 
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to take the risk oI liability of the owner for damage don© by 
ike jewel insured owing to collision with another vessel* The 
collision need not be one taking place immediately between 
the assured’s vessel and another vessel. 

Ite-huuraiice :—When an insurer has accepted a risk 
under an insurance which he considers undesirable, he may 
reinsure the whole or part of that risk with another insurer. 
In case of reinsurance there is a clause called re-insurance 
•.louse, whereby the re-insurance is made subject to the clauses 
and conditions of the original policy. It is a contract of 
indemnity, so the re-insurer is entitled to get credit for any 
benefit received by the original insurer (British Dominions 
General Insurance Co, v. Dudar , fl9151 2 K. B. 394). The 
doctrine of subrogation applies to re-insurance. A re-insured 
is not bound to give notice of abandonment, though in case 
of an ordinary marine insurance the insured has a right to 
give notice to the insurer of his abandonment of the thing 
insured when an actual total loss appears unavoidable. 

Double insurance:—If an assured insures the same 
adventure and interest by two or more policies, and the sums 
insured exceed the indemnity allowed by law, the assured is 
said to be overinsured by double-insurance. Such an assured 
may claim payment from any of the insurers. When the 
policy is a valued policy the assured must give credit as 
against the valuation for any sum received by him under 
any other policy, but when the policy is an unvalued on© he 
must gn© credit as against the full insurable value for any 
sum received by him under any other policy. In an over¬ 
insurance by double-insurance, each insurer is bound to con¬ 
tribute rateably to the loss in proportion to the amount for 
which he is liable under his contract, and as such if one insurer 
pays more h© is entitled to contribution from the other 
insurer. Thus in case of double-insurance the assured is in 
no case entitled to more than the actual value of the uubject- 
matter insured. 

There is another way of double-insurance where different 
persons having distinct interest in the same property, insured 
it in respect of their respective interest as for example, when 
the shipper and the purchaser both insure the cargo under 
different policies without the knowledge of each other’s insur¬ 
ance. In such a case each of the assured may recover the 
full amount under a separate policy. 

Assignment of policy;—A marine insurance policy may 
be assigned by endorsement or other writing. Tne assignee 
who is absolutely vested with the interest in the subject-matter 
insured shall have all rights to sue as if the contract of in¬ 
surance had been made with himself. An assured who has 



no interest in the property has no right to assign the policy 
unless at the time of parting with his interest he has agreed 
to assign the policy. That is, the assignor must hare an 
insurable interest in the subject-matter insured at the time of 
the assignment, hut this provision does not affect the assign¬ 
ment of a policy after loss. Usually when goods are shipped 
and policies are effected regarding them, these policies are 
assigned in favour of the vendee or the agent to whom the 
goods are shipped. If the vessel which is insured be sold and 
the policy is not transferred as part of the said transaction, 
the policy ceases to cover the vessel. (See Transfer of Pro¬ 
perty Act). 

Liability of insurer for loss: —The general rule is that the 
insurer is liable only for any loss proximately caused by 
a peril insured against. But he is not liable for loss attribut¬ 
able to the wilful misconduct of the assured. He is liable 
unless the policy otherwise provides for loss proximately 
caused by a peril insured against even though the loss would 
not have happened but for the misconduct or negligence of 
the master or crew. Unless the policy provides he is not 
liable for loss caused by delay, ordinary wear and tear, 
leakage and breakage inherent etc., in the subject-matter, 
nor for injury to machinery not proximately caused by mari¬ 
time perils. 

Kinds of loss:—There are two kinds of losses —total or 
partial. Total loss may be divided into two classes —actual 
total loss and constructive total loss. 

Total loss : —An actual total loss occurs when the subject- 
matter insured is destroyed or so damaged as to cease to be a 
thing of the kind insured, or where the assured is irretrievably 
deprived thereof. In an actual total loss no notice of aban¬ 
donment is necessary, e.g., when the ship owing to an 
accident becomes a mere bundle of planks or wheTe the goods 
are so damaged as no longer answer the descriptions under 
which they were insured. When the thiug is absolutely des¬ 
troyed or when it becomes impossible of being utilised as the 
thing insured, there is an actual total loss, e.g., foundering, 
sinking, missing. 

If the assured brings a claim for total loss he must 
produce the protest sworn before a notary by any of the crew 
giving a detailed account of the casualty. In a total loss of 
goods, he is to satisfy the insurer that the same had been 
actually shipped, by the production of the invoice and bills of 
lading. 

Constructive total loss :—If occurs where "the subject- 
matter insured is reasonably abandoned on account of its 
actual loss appearing to be unavoidable, or because it could 
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Dot be preserved from actual total loss without an expenditure 
which would exneed its v&lue, when the expenditure had been 
incurred/ 5 

If anything happens involving a constructive total loss, 
the assured must give notice of abandonment to the insurer, 
in order to enable him to base his claim upon actual loss, for, 
unless such notice is waived, the loss will be considered as 
partial loss An abandonment is the giving up of the interest 
of the assured in whatever may remain of the subject-matter 
insured in favour of the insurer, in order that the assured 
may claim from him a total loss. Upon receipt of such, notice 
the insurer may take steps to recover as much of the property 
as possible. It may be given in writing or by word of mouth 
within a reasonable time after the receipt of reliable informa¬ 
tion of the loss. It is unnecessary where, at the time when 
the assured receives information of the loss, there would be 
no possibility of benefit to the insurer. 

Ci) Of ship :—If a vessel is sunk or is driven on hard 
rocks causing serious damage to her, a constructive total loss 
would occur if she is so damaged by a peril insured against 
that the cost of repairing the damage would exceed the value 
of the ship when repaired, or it is unlikely that the assured 
can recover the ship, or the cost of recovering her would 
exceed her value when recovered. In calculating the cost of 
repair the value of the wreck is to be disregarded. (Hall v. 
Hay man, F19123 2 K.B. o). When the valuation clause had 
been inserted in the policy, the insured value shall be taken 
as the repaired value, in determining whether a case of con¬ 
structive total loss has arisen. The insurer cannot convert a 
constructive loss into a partial one by raising the sunken 
Vessel which had been abandoned by the assured. 

ii'i) Of goods: —If. owing to the adventure being frustrat¬ 
ed the goods remain at a place short of the port of destina¬ 
tion, there is a constructive total loss of goods. It also occurs 
when “in case of damage to goods, the cost of repairing the 
damage and forwarding the goods to their destination, would 
exceed their value on arrival/* A constructive total loss of 
goods occurs when the assured is deprived of the possession of 
the goods by a peril insured against, and it is unlikely that 
he can recover them, or the cost of recovering them would 
exceed their value when recovered. In case of constructive 
total loss of goods the insurer is entitled to the amount re* 
ceived by the sale of the goods at the port of distress, and 
this is known as salvage, A case of salvage loss occurs when 
the insurer pays the difference between the total insured value 
and the net proceeds of the goods. 
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(Hi) Of freight :—It occurs when the ship or goods are 
so damaged or affected by a peril insured against, that ih# 
loss of the freight can only be prevented by incurring an ox* 
penditure exceeding in amount the freight which would 
thereby be earned. 

‘‘Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which 
is earned by her subsequent to the casualty causing the loss, 
less the expenses of earning it incurred after the casualty; 
and where the ship is carrying the owner’s goods, the insurer 
is entitled to a reasonable remuneration for the carriage of 
them subsequent to the casualty causing the loss.” 

Partial or average loss; —When the subject-matter of 
insurance is partially damaged or when there is only an obli¬ 
gation to contribute to general average, i is a case of partial 
loss. When the ship is damaged, but is not total by lost, and 
has been repaired, the assured is entitled to the reasonable 
cost of the repairs, less the customary deductions but not ex¬ 
ceeding the sum insured. When the ship bas not been repaired 
after such damage, a reasonable depreciation on account o£ 
the unrepaired damage can be claimed by the assured provided 
that the ship had not been sold in the damaged condition dur¬ 
ing the risk. When there is a partial loss of goods, the in¬ 
sured is entitled to be indemnified in proportion to the loss by 
a reference to the insurable value of the part lost and the 
insurable value of the whole. There are iwo kinds of average 
loss, particular average Jos,s and general average loss . A 
particular average law is a partial loss of the subject-matter 
insured caused bv a peril insured against, but which is not a 
general average loss, for example, damage by water to cargo. 
In case of particular average loss, the damage is one which 
is accidentally caused by a peril insured against and which 
concerns solely the person interested in the subject-matter 
of insurance and his under-writer. 

Particular average on ihip: —When the ship sustains 
damage or an anchor is lost, the insurer’s liability is to "be 
ascertained by a reference to the actual cost of repairing the 
damage caused by the peril insured against. The repair is to 
be promptlv executed at a reasonable cost. If the vessel is 
repaired and is subsequently totally lost, the insurer will have 
to pay the particular average loss as well as for total loss. 
When the partial loss is not repaired and thereafter a total loss 
occurs owing to a peril insured against, the assured can only 
recover in respect of the total loss. If the particular average 
repairs are not effected during the term of the policy, and the 
vessel is not totally lost, the insurer will be liable in respect 
of the particular average to pay the estimated cost of repairing 



312 


THE JKBUN MEECANTItE LAW 


the damage* When temporary repairs are effected with a view 
to economy and subsequently permanent repairs are made at 
another port, the insurer is liable for the reasonable cost of 
both temporary and permanent repairs. 

(it) On freight :—If a partial loss of freight occurs, there 
is a case of a particular average, for example, when one-fourth 
of the cargo is lost by a peril insured against, the insurer will 
be liable for one-fourth of the amount for which the freight 
was insured. When the freight is paid in advance, it is only 
the shipper or charterer who can insure the freight so advanced 
or can include it in the value of the cargo. 

(in) On cargo :—If a cargo is partially damaged by a peril, 
or a portion of it is totally lost, a claim for particular average 
on cargo arises. If the cargo arrives at its destination it be¬ 
comes a case of particular average irrespective of the condition 
of the cargo. When an absolute total loss of a part of the 
cargo occurs, the insurer is liable for the insured value of the 
portion lost. And this may be ascertained by a comparison 
of the invoice values on the basis of rule of three, that is, in 
the manner, by which a total loss is ascertained. 

General average: — 4 ‘The claim for general average com¬ 
pensation and the liability of general average contribution are 
matters absolutely and entirely independent of marine in¬ 
surance,” 

A general average loss is a loss caused by or directly con¬ 
sequential on, a general average act . It includes a general 
average expenditure as well as a general average sacrifice. 

Where any extraordinary sacrifice or expenditure is volun¬ 
tarily and reasonably made or incurred in times of peril, for 
the purpose of preserving the property imperilled in the com¬ 
mon adventure, it is known as a general average act. 

When there is a general average loss, the party on whom 
it falls is entitled, subject to the conditions imposed by mari¬ 
time law, to a rateable contribution from the other parties in¬ 
terested, and such contribution is called a general average 
contribution . 

In short, the master of the ship may sacrifice the ship or 
goods when he finds it necessary in order to preserve the pro¬ 
perty for the common interest of the adventure. He may 
either sacrifice certain property or incur certain expenditure. 

Elements of general average contribution *—The follow¬ 
ing elements must be present in order to give rifle to a general 
average contribution : — (a) The common adventure must be in 
peril , that is, the sacrifice or expenditure is to be made or in¬ 
curred in order to avoid a danger common to all interests; 
(h) there must be the necessity for the sacrifice or expenditure* 
(c) it must be voluntary (as opposed to accident or under com- 
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pulsion) and it must be reasonably made; (d) it must be Bttimr 
ordinary in its nature, that is, it must not be such which is 
necessarily involved in the performance of the contract of 
affreightment; (e) it must be done for the preservation of the 
property imperilled in the common adventure, as a result the 
ship or cargo or some portion thereof must have been preserv¬ 
ed; and lastly (f) the loss must result or reasonably follow 

from the general average act. 

> 

General average sacrifice: —(i) Of ship : —It happens 
when the master destroys any part of the ship or puts a parti* 
cular part to a use for which it is not intended, for the common 
safety in time of peril, the loss or damage thus caused would 
form the subject-matter of general contribution. The amount 
of contribution is to be ascertained by estimating the reason¬ 
able cost of repairs. 

(it) Of Cargo and freight :—Jettison of cargo is a very 
simple form of general average sacrifice; similarly damage by 
water used for extinguishing a fire. But this does not apply 
to a damage by water to any package which itself was on fire 
when the water was applied, as in such a case it will be 
covered by fire insurance. A cargo may be burnt as fuel when 
coal for such a purpose is not available under extraordinary 
circumstances. 

A sacrifice of cargo may involve the loss of freight in 
respect of the same, and in such a case the advanced freight 
is to be added to the value of the goods. 

General average expenditure :—In case of general average 
the loss or damage is incurred for saving the interest of all, 
and as such the ship and the remaining cargo after the loss 
shall rateably bear the burden. “All extraordinary expenditure 
properly incurred in time of peril for the joint preservation! 
of the common adventure is the subject of general average 
contribution”, for example, when a vessel puts into a port of 
refuge for common safety and thereby incurring port charges, 
pilotage, harbour dues, labour charges, etc. 

In salvage operations a case of general average happens 
when the principal motive for incurring the expenditure is 
the joint preservation of the ship and cargo. 

Exceptions : —The following expenses or losses do not 
give rise to a general average contribution:—When the cause 
of the sacrifice or expenditure is attributable to the fault of 
the ship-owner, or when the ship-owner was bound by the terms 
of the contract to bear the same. No case of general average 
contribution arises when no actual loss is sustained by the 
sacrifice. 
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Rights of Insurer : 

(*’) Contribution :—In case of general average sacrifice 
the insurer of the property sacrificed is directly liable to the 
assured for the insured value of that property. The insurer 
upon such payment to the assured is entitled to general 
average compensation after deducting the amount of contri¬ 
bution attaching to it. The owner of the property sacrificed 
is to be placed exactly in the same position, as if instead of 
his goods, the goods of somebody else had been sacrificed. 
In the absence of express stipulation, the insurer, is not liable 
for any general average loss or contribution which was not 
incurred for the purpose of avoiding a peril insured against. 

(ii) Subrogation :—It is the right of the insurer to be 
placed in the position of the assured after settling the loss 
with him, thus enabling him to acquire the rights and 
remedies in respect of the said loss which the assured may 
have possessed. It entitles the insurer to initiate proceed¬ 
ings for compensation against third parties in the name of 
the assured or to get general average contribution in respect 
of the loss. 

When the insurer pays for a total loss he becomes en¬ 
titled to the interest of the assured in the subject-matter 
insured, and is subrogated to all his rights and remedies 
therein. But when he pays for a partial loss, he acquires 
no title to the subject-matter insured, but he is subrogated 
to the rights and remedies of the assured in so far a8 the 
assured has been indemnified by such payment for the loss. 
If an insurer pays for a total loss on the ground of the 
missing oi the ship it becomes the property of the insured 
when it is found out. 

ACCIDENT INSURANCE 

In India Accident Insurance is practically speaking 
absent and hence we make a passing reference here. 

In a contract of accident insurance the insured obtains a 
right to damages from an insurer who undertake® to pay a 
specified sum in the event of death or injury from accident. 

The policy conditions must be carefully examined before 
it is signed bv the insured, because the ambiguous language 
often used is difficult to interpret. In England many cases 
have occurred where the assured had to suffer. (Rogerson v. 
Scottish Automobile & General Assurance Co. 119811, 48 
T Jj.R. 59). Ordinarily the policy contains a clause that the 
company agrees to insure against “bodily injury solely or 
directly caused by accidental violent, external and visible 
means, and being the sole direct cause of death and dis¬ 
ablement.” In order that an event may be called accidental 
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it must be caused without any design or intention on the 
part of the person concerned. 

The principal clauses of the proposal form contain parti¬ 
culars about the physical condition, habits, previous insur¬ 
ance history and the occupation of the proposer, together 
with a declaration which states that the answers given are 
exactly and completely true. There is no medical examina¬ 
tion, and hence the proposal form is of the greatest import¬ 
ance as forming the basis of the contract. 

Risks are classified into ordinary, medium, hazardous, 
and extra-hazardous. The rate of premium varies with the 
nature of the risk. 


SOCIAL INSURANCE 

In our country social insurance or group insurance of 
the workmen in a factory or workshop is not great popular. 
In America and Australia theie are legislative measures 
with regard to such insuranoe. The scheme for providing 
compensation to workers while injury or accidental death 
occurs in course of employment is to be formed under the 
Workmens’ Compensation Act. But the said Act is of no 
use when a worker dies while not in course of duties or after 
retirement from the factory. There ought to be a general 
adoption by the Insurance Companies of the broad outlines 
as we find in other countries, such as America and Australia. 
We are glad to learn that such a scheme is being slowly 
introduced in the industries under the auspices of the 
Director of Industry in Bengal. 

But we think proper legislative steps should be taken 
so that the factory" authorities and the insurance companies 
may not find difficulties on adopting the Bame. 

WAR RISKS INSURANCE 

There are a few emergency measures in respect of insur¬ 
ance by the Government due to the exigencies of the present 
war. Thus the War Risks (Goods) Insurance ordinance 1940 
(IX of 1940) was passed to make certain provisions for the 
compulsory insurance of goods in British India against 
damage by enemy action. , Several amending ordinances 
Were passed in 1942 and 1943. 



CHARTER IX 

NEGOTIABLE INSTRUMENTS 

Introduction : —The law relating to the negotiable instru¬ 
ments has developed out of customs and usages of the mer¬ 
cantile world in general. And hence although in details 
this branch of law differs in different countries, the general 
outline of the law is the same in almost all the countries 

Before the passage of the Act the English Bill of 
Exchange Act and Law relating to promissory notes (statutes 
of 9 William III, C 17 and 3 and 4 Anne, C 8) Acts VI of 
1840 and V of 1866 of the Governor-General in Council were 
in force in India. 

The Negotiable Instruments Act of 1881 was passed on 
the basis of a bill drafted by the law commission in 1866, 
which was based on the principles of English Law Merchant. 
This Act repealed the previous law on the subject. 

t T p to the present day the Act has been amended by 11 
enactments II of 1885, VI of 1897, IV & V of 1914, VIII of 
1919, XXV of 1920, XI of 1921, XVIII of 1922, 
XXX of 1926, XXV of 1930 and XVII of 1934. Tbe aim 
of such amendments has been to adopt the English law (The 
Bills of Exchange Act, 1882, 45, 46 Viet. C, 61) on the 
respective points. 

Scope : — The Act deals with the law of the three im¬ 
portant types of negotiable instruments which ax© most in 
use—the promissory notes, bills of exchange and cheques. 
But it does not affect S. 31 of the Reserve Bank of India 
Act (II of 1934) which provides that no person in India 
except the Reserve Bank of India is authorised to draw, 
accept or issue any instrument payable to bearer on demand, 
unless drawn on bankers and shroffs. 

The Act does not affect any local usage relating to such 
instruments in an oriental language. Thus the local usages 
governing hundis in vogue in different places of the country 
are not affected by the Negotiable Instruments Act (S. 1). 

Negotiable instruments: —A negotiable instrument is 
defined by the Act as a promissory note, a bill of exchange 
or a cheque payable either to order or to bearer (S. 13). 

, It has been defined by Willis in his Negotiable Securi¬ 
ties, as “one the property in which is acquired by any one 
who takes it bona fide and for value, notwithstanding any 
defect of title in the person from whom he took it; from 
which it follows that an instrument cannot be negotiable 
“ '<* ’’i inch and in such a state that the true owner 
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could transfer the contract or engagement contained therein 
by simple delivery of the instrument.” 

Characteristics or negotiable instruments'. —jThe follow¬ 
ing characteristics of a negotiable instrument distinguish it 
from other kinds of documents. 

(а) Title to it can be transferred from hand to hand 

by mere delivery. 

(б) A bona fide transferee for value, iB not affected by 

any defect of title of any previous holder or of 
the transferor. .He gets a good title free from 
all the equities. 

(c) The holder can sue in his own name, 

(a) It passes from hand to hand as cash and performs 
many of the functions of money. 

(e) It offers an easy and the most convenient means of 
assigning a debt. 

(/) The debt due under a negotiable instrument may 
be assigned over to a third party by a process 
known as negotiation (S. 14). 

Other kinds of negotiable instruments: —Although the 
Act mentions only three kinds of negotiable instruments, 
there may be other kinds of negotiable instruments which 
are either recognised by statutes or sanctioned by commer¬ 
cial custom and recognised by the Indian Courts. S. 137, 
Transfer of Property Act, No. IV of 1882 recognises that 
stocks, shares, of debentures may be negotiable according to 
the local mercantile usage. Share warrants, dividend 
warrants etc., have been impressed with negotiability by 
the Indian Companies Act. Port Trust debentures are nego¬ 
tiable instruments. (Mercantile Bank of India v. Mascnren- 
has, 53 Bom. 1). 

Where the Courts have to recognise any new usage, they 
follow the principles deducible from similar English cases, 
^Jatcheappa Chetty v. Irawaddy Flotilla Co., 41 Cal. 670 

The negotiable instruments which are in use in the pro¬ 
vince of Bengal are the following: — (i) Cheques, bearer and 
order, bank drafts; (it) Hundis payable at sight or at speci¬ 
fied time to be dealt with later on: (tit) bills of exchange; 
(tv) pronotes and purjas. A purja is a request in writing 
by the borrower to the lender to pay the amount mentioned 
in it bearing a stamp of' one anna. It is generally used for 
temporary loan for a time not exceeding three months. If 
hi not a bill of exchange and is not negotiable; (v) Railway 
receipts and bills of lading. These are most extensively used 
in facilitating the supply of crops from other parts of the 
country to Calcutta. They pass through many hands before 



£6$ T&E IKBUN MERCANTILE UW 

some body takes actual delivery of the .goods by handing 
over the same to the Railway authorities; (vi) Hessiwi deh» 
very orders and warehouse Receipts. These are also used for 
the purpose of securing overdrafts from bankers in Calcutta 
and are freely bought and sold there. 

Test of negotiability :—If an instrument satisfies the 
bfoo following conditions, the Courts will recognise it as a 
negotiable instrument: — If (a) it is in a form which en¬ 
ables the holder protempore to use the document in his own 
nam6; (6) it is readily transferable like cash by delivery. 

A promissory note, a bill of exchange or a cheque drawn 
or made and payable in, or drawn upon any person resident 
in British India is called an inland instrument (S. 11). But 
if such an instrument is not so drawn or made payable it is 
called a foreign instrument (S. 12). 

Rules of Construction of Negotiable Intruments : 

(1) A document containing no words prohibiting transfer 
or indicating an intention that it should not be transferable 
is a negotiable instrument payable to order (S. 18). 

(2) But when such a document is expressed originally 
or by indorsement to be payable to the order of a specified 
person, and not to him or hia order, it will nevertheless be 
payable to him or to his order at his option (8. 18 Exp. III). 

(3) It may be made payable to two or more persons 
jointly or to one of two or more payees (8. 18 (2) ). 

(4) Such an instrument is payable to the bearer when it 
is expressed to be so payable or when the only or the last 
indorsement is blank (S. 13 Exp. II). 

But the negotiability of any of such a document can be 
restricted by express words, when it ceases to be a negotiable 
instrument—such as a crossed cheque. 

Ambiguous instrument :—When an instrument is cap¬ 
able of being construed either as a promissory note or as a 
bill of exchange, it is called an ambiguous instrument, ahd 
the holder may treat it either as a promissory note or as a 
bill of exchange, as he likes (S. 17). 

Inchoate or Incomplete instrument: —When one signs 
and delivers to another a blank stamped paper or incom¬ 
pletely written stamped paper with the intention that it may 
be completed by the holder, the person so signing shall be 
liable upon the instrument to any holder in due course for 
the amount stated in it. No other person shall recover any¬ 
thing more than the amount intended by the person deliver¬ 
ing such an instrument. But the liability of the person 
delivering the instrument is dependent upon two important 
facts, (i) It must be delivered by him and not taken from 
him by force or stealth; (it) there must be prima fade autbo- 
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rity given to the holder to complete the instrument or to fill 
up the blank, and (Hi) it must be stamped. It must alsq be 
noted that the holder in due course cannot in such a case 
claim any amount exceeding the amount covered by the 
stamp appearing on the document (S. 20;. 

Distinction between ambiguous and inchoate instrument ; 
—In case of ambiguous instruments the Court construes 
them liberally. An inchoate document operates only as an, 
authority to holder to fill up the blanks, and till that is due 
no liability arises. An ambiguous instrument is a complete 
and regular instrument and the holder may treat it either as 
a promissory note or bill of exchange, 1 ut an inchoate ins¬ 
trument is incomplete and until its completion, it is not 
capable oi being negotiated iis a valid instrument. .Any 
body taking an inchoate instrument may not become a holder 
in due course. (France v. Clark , 2t> Oh, 2o7;. 

Amount stated differently: —If (he amount in an 
instrument is stated differently in figure* and in words, the 
amount staked in words shall be tile amount undertaken oi 
ordered to he paid (S. 18). But in practice we find that a 
banker refuses the payment of a cheque where the amount 
stated in words is different from that staled in figures. 

No time specified: —If in a promissory note or bill of 
ox< hange no time for payment is specified, it is payable on 
demand. And a cheque is payable on dtmund (K. 19). 

* At sight 9 or l on presentment': —When a promissory 
note or a bill oi exchange is expressed to be payable ‘at 
sight’ or ‘on presentment’, it is payable on demand (S. 21). 

Distinction beiwem ‘on demand ’ and ‘at light’ or 4 on 
presentment ’ instrument :—A note or a bill is payable on 
demand when no time tor payment is specified. Section 2L 
lays down that ‘at sight’ or ‘on presentment’ means on 
demand. But there is a distinction between the incidents of 
an instrument which is expressly payable ‘on demand’ and 
an instrument which though worded in different language 
is to be treated as equivalent to ‘on demaud’. An instrument 
payable ‘at sight' or ‘on presentment’ must be produced and 
presented before payment can be demanded. But in case of 
other instruments payable on demand no demand is neces¬ 
sary. In the case of a bill payable ‘on demand’ or in which no 
time for payment is specified, the period of limitation for 
the payment begins to run from the date of its execution: 
whereas in case of a bill payable ‘at sight’ or ‘on presentation’ 
such period of limitation begins to run only from the date of 
its presentation. 

‘ After sight ’:—If a promissory note is expressed as pay¬ 
able after sight, the note has to be shown to the maker in 
order to get the payment on the maturity of the note. l*#y- 

19 
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ment for a bill of exchange ‘after sight’ can only be demand¬ 
ed after the expiry of the period specified in it when the 
drawee accepted it on presentation. But if the drawee 
refuses acceptance then such refusal for non-acceptance or a 
protest has to be certified before the payment can be demand¬ 
ed (Ss. 21, 99, 100). 

Maturity : —A promissory note or a bill of exchange 
which is not expressed to be payable on demand, at sight or 
on presentment, will become due for payment or mature on 
the third day after the day on which it is expressed to be 
payable (S. 22). These additional three days are known as 
days of grace . The days of grace are not available in case 
of a note or bill which is made payable on demand, ‘at sight* 
or ‘on presentment.* 

In calculating the date of maturity of a promissory note 
or bill of exchange made payable after a certain number of 
months after date or after sight or after a certain event, it 
must be taken to terminate on the day of the month corres¬ 
ponding with the day on which it is dated or ffresented for 
acceptance or noted or protested for non-acceptance or on 
which the event happens. But when the month in which the 
period would terminate has no corresponding day, the period 
shall be held to terminate on the last day of such month 
(s. 23). Where a negotiable instrument dated 2Uth January 
1938 is made payable one month after date, the instrument 
is at maturity on the third day after the 20th February, 1938. 

In calculating the date of maturity of an instrument 
made payable certain days after date or sight, etc., the day 
of the date or of presentment for acceptance or sight or of 
protest for non-acceptance or on which the event happens 
shall be excluded (s. 24). 

If the day of maturity falls on a public holiday , the 
instrument shall be deemed to be due on the next preceding 
business day, that is the day immediately before the holiday* 
Sundays, New Years day, Christmas day, Good Friday or any 
other day declared by the government to be a public holiday, 
are public holidays. But when the New Years day or 
Christmas day falls on a Sunday and if such a day happens 
to be the date of maturity, then it shall be deemed to be due 
on the next following Monday (s. 25). 

Presumption of consideration : — There is a statutory pre¬ 
sumption that all negotiable instruments are made, drawn, 
indorsed, negotiated or transferred for consideration. It 
implied that the party who challenges the other party’s right 
to recover any money on the basis of a negotiable instrument 
on the ground of want of consideration, must allege such 
jrant and prove the same (s, 118 (a) ). 
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Effect of want of consideration :—A contract is void when 
there is no lawful consideration for it (s. 25 of the Indian 
Contract Act). But it is otherwise in case of a negotiable ins¬ 
trument. A negotiable instrument fails to create any legal 
obligation for want of consideration, only as between imme¬ 
diate parties i.e. f as between drawer and acceptor of a bill of 
exchange, maker and payee of a pro-note. But a holder for 
value of such an instrument is entitled to recover the amount 
due from his transferor or from any prior party to the instru¬ 
ment (s. 43). 

Partial absence or failure of consideration :—In case of 
partial absence or failure consisting of money, the payee is 
not entitled to recover from the party standing in immediate 
relation with him more than the actual consideration that has 
passed (s. 44). If there is a partial failure of consideration 
(not consisting of money) the holder is entitled to recover from 
the signer standing in his immediate relation only to the ex¬ 
tent of the consideration that passed where the part as regards 
which there is a failure, is ascertainable in money without 
collateral enquiry. But when the part of the consideration 
which failed cannot be ascertained in money without a collate¬ 
ral enquiry, the holder can recover the entire amount (s. 45). 

Rights of parties in an accommodation instrument :—The 
person who signs a bill as a drawer, acceptor or indorser, with¬ 
out any consideration, but with the object of accommodating 
another person or friend, by lending his name, is called an 
accommodating party, and the party for obliging whom this is 
done, is called the accommodation party. In such a bill, if the 
accommodation party pays the amount he cannot recover the 
same from the accommodating party (S. 45, Ex. I). As to 
third parties, the rights and liabilities of the accommodating 
party are in general the same as those of a party receiving 
valuable consideration for hris signature. 

Promissory note:—A promissory note is defined as an 
instrument in writing (not being a bank or currency note) 
signed by the maker, which contains an unconditional under¬ 
taking to pay a certain sum of money only, to a certain person 
or his order, or to the bearer (s. 4). 

The person who draws the instrument and signs it is 
known as the maker, and the person to whom the money is 
payable is known as the payee. 

Whether a document is a promissory note or nqt should 
be judged by the words used, (Karuthappa v. Bava Moideen 
Sahib , 36 Mad, 370). 

Essentials of a valid promissory note: —(1) The promis¬ 
sory note must be in writing (s. 4). 

(2) It should contain an unconditional promise to pay i.e* 
the payment should not depend upon any contingency* 
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But such a promise is not regarded as unconditional if the 
time for payment is fixed with reference to an event which is 
inevitable (s. 5). 

(3) The amount promised must be a certain and definite 
sum of money (s. 4 XXI. (d) ). 

In the following cases the sum is to be considered as 
‘certain*—when there is a promise to pay interest at a certain 
rate, or the sum is payable at an indicated rate of exchange, 
or according to the course of exchange, or where in case of 
payment by instalment there is a stipulation that on default 
of payment of an instalment the balance unpaid shall become 
due (s. 5). 

(4) Ike note must be signed by the maker. If the maker 
is illiterate, his thumb-impression or any oilier mark will be 
sufficient. But he must bo a definite person, as the respon¬ 
sibility for the note must fall upon him alone. 

(5) The person to whom the promise is made must also be 
a definite person* A person may be a definite person even 
when he is misnamed or is designated by description only (a. 5). 

(C) The medium of payment must bo money only i.e. the 
legal currency* 

(7) Place, date and time for payment are not essential 
part of a promissory note. 

For m o f Pro m is so ry Note : — 


Cawnpore 

the 10th April, 1948. 

On demand (or three months after date') I promise to 
pay Mr. X. Y or order (or to his order) the sum of rupees 
two hundred fifty only, with interest at 8 per cent, per 
annum, until payment, for value received. 

Rs. 250/- Stamp A. B. 

Signature. 


Kind$ of promissory note :—Three kinds of such notes are 
recognised by the Act: — 

(a) unless there are words like “only to’* which restrict 

negotiability, a promise to pay a certain sum of 
money to a person. 

( b ) A promise to pay a sum to the order of a certain 

person. 

(c) A promise to pay the bearer (s. 4). 
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Presentment for payment:— A promissory note payable at 
a certain period after sight must be presented to the maker by 
a person entitled to demand payment. The expression after 
sight means that the payment is not to be demanded until it 
has beern again exhibited to the maker. Such presentment must 
be made within a reasonable time after the note is made and 
in business bourn on a business day (s. 62). When a promissory 
note is payable oil demand and is not payable at a specified 
place, no presentment is necessary in order to charge the maker 
(s. C4, Exp.). 

Day of presentment :—A promissory note payable at a 
specified period utter date or sight, thereof, must be presented 
for payment on the day of maturity, or if there be a delay by 
one day. parties other than the maker will be discharged from 
any lihbilitj thereunder (s. 60). 

When a promissory note is payable by instalments it must 
be presented for payment of each instalment, within three days 
of tin* date* fixed for the payment of such instalment. The 
failure of payment of any instalment will have the same con¬ 
sequences as a failure of payment of the amount at maturity 
K 67). 

A piomisMHV note payable on demand must be presented 
for pavment within a reasonable time after it is received by 
the holder (s. 74). 

Place of presentment :—When a pioniissorv note is made 
payable at a specified place it must be presented at that "place. 
If that is not done the liability of all parties under it will be 
discharged (s. 68). 

A promissory note* payable at a specified place must be 
piesented for payment at that place, otherwise the maker of 
it cannot be charged for the payment (s. 69). 

When a promissory note is not made payable St a speci¬ 
fied place and not elsewhere* or St a specified place/ it must 
be presented for payment at the place of business or at the 
usual residence of the maker (s. 70). 

If the maker has no place of. business, or fixed residence 
and the note does not contain any stipulation fot presentment 
at any particular place, it may. bo presented to him in person 
wherever he can be found (s. 71). 

Cheques:—A cheque Is defined as a species of bill of 
exchange drawn on a specified banker and not expressed to be 
payable otherwise than on demand (s* 0). 

A cheque is an order upon a specified banker to pay the 
amount stated in it on demand, that is, on presentation of it 
on or after the due date. It does not require any acceptance. If 
the payment is not made by the banker, the latter is liable to 
the drawer for damages, and not to the payee if the refusal 
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be without any sufficient reaeon. The drawer of the cheque 
is not discharged if the holder does not present it to the hank 
in due time. 

Banker :—A hanker is a person or persons or a corpora¬ 
tion or company acting as banker, trafficking in money, receiv¬ 
ing and remitting money, negotiating hills of exchange, and 
in general facilitating the transmission of money to different 
places (Rangcwcnm v. Sankara!ingam , 43 Mad. 816). 

Characteristics of cheques :—(1) cheques are always drawn 
on a banker and are payable immediately on demand without 
days of grace. (Ram Samip v. Hardeo Prasad , 50 All. 309). 
(2) Cheques do not require any acceptance, while hills require 
to be accepted. (3) They are supposed to be drawn upon funds 
in the hands of the banker. (4) The drawer of a cheque is not 
discharged by the failure of the holder to present it in due 
course. (Ram Churn Mullick v. Luchmeechand , 9 Moo. P.C. 
46). (5) The most important point of difference between a bill 
and a cheque is that while in the former case negligence in 
presenting the bill absolutely discharges the drawer from all 
liability, in the case of the latter the drawer is discharged only 
if he suffers any loss or injury and then too only to the extent 
of the loss suffered (s. 84). 

The reason for this distinction is that the liability of the 
drawer of a cheque is an absolute one, while that of the drawer 
of a bill is only conditional. Cheques are to be presented for 
payment to the bank before the relation between the drawer 
and the banker lias been altered (s. 72). 

Form : — 


No. Date 

The Central Bank of India, Ltd., 


Calcutta. 

Pay.or bearer or order 

Rupees 

Rs. Signature. 


Duty of hanker to honour :—Banker being immediately a 
debtor to the customer, is to repay the debt whenever called on 
*by his customer. (Foley v. Hill 1 18481, 2 H.L.C. 28). There 
is an implied contract between the parties that the banker will 
Rumour the cheques of his customer as long as there is a balance 
in his favour. A banker who fails to do so is liable to an action 
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lor ^damages, unless there is any occasion of reasonable suspi¬ 
cion on the face of the cheque as to the wording and figures* 
(London Joint Stock Bank Ltd. v. Macmillan & Arthur $ 
119181 A.C. 777). 

Crossed cheques: —The crossing of cheque is a peculiar 
commercial practice to direct the banker not to pay the cheque 
across the counter but to pay it only to a banker. The idea is 
to afford protection to the owner of the cheque because by 
securing payment through another banker, the recipient of 
money can be easily detected. 

Kinds of crossing; —There are two kinds of crossing- 
general and special crossing. 

The crossing of a cheque by itself does not restrict negotia¬ 
bility, and hence a crossed bearer cheque can pass from hand 
to hand without any indorsement and a crossed order cheque 
may be negotiated by indorsement. In order to restrict nego¬ 
tiability the words “not negotiable” is to be added to the 
crossing. , 

Crossed as not-negotiable: —A cheque being crossed aa 
‘not-negotiable’ does not confer on its transferee better title 
than that of his transferor, i.e., he does not acquire the rights 
of a holder of a negotiable instrument. Its negotiability is 
restricted (s. 130). The object of crossing a cheque as ‘not- 
negotiable’ is to afford protection to the drawer or holder 
against accidental miscarriage or dishonesty in course ol tran¬ 
sit by making it difficult for cashing it until it reaches ita 
destination. ( Great Western Railway Co . v. London and 
County Bank , [19011 A.C. 414). 

Sometimes the words “account payee” or similar words 
are used, but it does not affect negotiability, it puts the banks 
on inquiry when it is issued into the account of a person who 
is not named as payee. ( Underwood v. Bank of Liverpool , 40 
T.L.R., 302). 

General crossing :—A cheque is crossed generally when 
two parallel transverse lines are drawn across its face, or two 
such lines are drawn with the w T ords ‘and company’ in between 
those lines or when it contains the words ‘not negotiable* 
within such lines (s. 123). 

Special crossing :—A cheque is- crossed specially when it 
bears across its face the name of a banker either with or with¬ 
out the words ‘not negotiable’ (s. 124). In special crossing a 
payment can only be made through the banker named on the 
cheque. 

Who mag cross :—If not crossed by the drawer it mav be 
made by the holder or by a banker to whom it is sent for 
collection. * 

Crossing after issue: — The holder of a cheque after its 
issue may, when it is uncrossed, cross it generally or specially; 
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when it is crossed generally, lie may cross it specially; when 
it is crossed generally or specially, lie may add the words “not 
negotiable.” But rcrrossing a specially crossed cheque can be 
made only b fc \ a banker to another'banker for collection (s, 125). 

Cancellation of crossing :—When a cheque is crossed by 
the drawer he alone has the right to cancel that crossing by 
putting the words “pay (ash” on the cheque under his full 
signature. This is known as ‘opening the crossing.* 

Rights and duties of bankers as to crossed cheques: 

Payment of crossed cheque :—Payment of a cheque crossed 
generally must lx* made to a banker and the payment of a 
cheque crossed specially must be made to the banker to whom 
it is (Tossed or his agent for collection (s. 120). 

More than one special crossing :—When a cheque bears 
more than one special crossing its payment shall be refused by 
the banker on whom it is drawn. Blit payment in respect of 
a cheque bearing a second special crossing can otiH be made 
when such a crossing is made to another banker as agent for 
collection on behalf of the banker to whom it was first crossed 

(s. 127). 

Hanhirs protection :—The banker on whom a crossed 
cheque is drawn will be discharged from his liability on if if 
he makes payment in due course and strictly in accordance with 
the directions of the crossing and shall be entitled to debit the 
drawer with the amount so paid, and would not be liable if it 
does not r*'aeh the true owner (s. 128). Payment in duo course 
means payment according to the directions on the face of the 
document in good faith and without negligence to a person 
capable of giving a valid discharge* (s. 10). A banker who jnys 
a cliocjun under a mistake either to a wrong person or on a 
forced indorsement lias always a reinedv against the person 
receiving the mone\. But the bank must give notice of the 
fact expeditious] y, because the bank cannot mo\er the money 
if the recipient is prejudiced by being* ordered to pay the 
amount. (Admiralty commr>si</ncrs v. National Provincial 
Bank 119281, 127 L.T. 452). Such a banker may remain liable 
to the holder (the true* owner; if' he makes payment otherwise 
than in aceordauee with the directions of the crossing. In such 
a case h r * is not entitled to debit the drawer with the amount 
of the cheque. lie will be liable to compensate the true owner 
for such a wrong pawnent (s. 129). 

The holder can maintain an action against the banker if 
he acts contrary to the direction of crossing under s. 12d, 
although ordinarily the banker is not liable to the ladder of a 
cheque. 

Protection to the rallecting hanker :—The banker acting in 
good faith and without negligence receiving payment of a 
cheque crossed generally or specially to himself shall not lie 
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liable for any defect of title of the customer on whose behalf 
he collected it and credited the amount in his customer's 
account (s. 131). 

Conditions : — 

(a) The banker should act in good faith without 

negligence; 

(b) the banker should receive payment as an agent for 

hi8 customer; 

(c) the person for whom the banker acts, must be his 

customer; 

(d) the cheque should be a crossed one. 

Bilk of exchange:—Tt is an instrument in writing con- 
training an unconditional order, signed In ihe maker, direct¬ 
ing a certain person 1o pay a certain sum of money only to, or 
to the order of, a certain person, or to the bearer of the instru¬ 
ment (s. 5). 

Characteristic* :—(1) It is an unconditional order to pay* 
(2) Besides the drawer and the payee there is a third person 
who is called upon to pay. The bill is to indicate with reason¬ 
able certainty a drawee who should be called ou to accept or 
to pay it. (3) The drawer’s signature is essential, yl) The 
sum to be paid should be certain, and the medium of payment 
should be money. 

Form of hill of (wdiantjc ;—Three months after date pay 
. . or order the sum of five hundred rupees for value received. 


Its. 500/- j Stamp j 


Signature 

Parties to a hill of exchange :—In a regular bill of ex¬ 
change the name of three persons appear on its face. 

Drawer :—The maker of a bill of exchange or cheque is 
called a drawer. 

Drawee :—The peison who is directed by a bill of ex¬ 
change or cheque to make the payment is called the drawee. 

Acceptor ‘When the drawee has signed his assent upon 
the bill or upon any part when it consists of more parts than 
one, and delivered the same or given notice of such signing to 
the holder or any person on his behalf, he is called the accep¬ 
tor after the date of hia acceptance of the instrument. 

Payee :—He is the person named in the instrument to 
whom or to whose order the money is by the instrument 
directed to be paid (S. 7). 



298 


THE INDIAN MERCANTILE LAW 


Bills in set : —Bills in sets or in parts are drawn with the 
object of avoiding their loss or miscarriage during transit and 
for expediting their transmission for acceptance and payment. 
These are used only in case of foreign bills. Each part of the 
bill is numbered and it contains provision that it will continue 
payable so long as the others remain unpaid, the whole set 
constituting only one bill. The set is extinguished when any 
of the parts is extinguished (e*g. by payment) (S. 132). The 
acceptor is to sign his acceptance on any of the parts, but if 
he accepts several parts then the holder in due course of those 
parts will be entitled to make him separately liable for the 
same. In practice ‘the first of exchange* is accepted. 

When a bill is drawn in a set of two or three, the first is 
sent to a banker in the country on which the bill is drawn, 
the other parts are retained and sent by next successive posts, 
so that if the first is lost, the others may be used for securing 
acceptance and payment. 

As between different holders in due course, of different 
parts of the same set, he who first gets title to his part, will be 
entitled to the other parts and the money payable under the 
bill as being the true holder (S. 133). But if the acceptor had 
made payment on the first part to a holder, he will not be 
liable to the first holder (the true holder mentioned above). 

Form of bills: — 

Exchange for £5,000]- 

Bombay, 12th January, 1938. 

Ninety days after sight of this First of Exchange (Second 
and Third of the same tenor and date being unpaid) pay to 
our order the sum of five thousand Pound for value receiv¬ 
ed. • •». 

X. Y. Z. & Co. 

London. Signature. 

Hundis:—These are negotiable instruments in the verna¬ 
cular language of any of the provinces, and are sometimes 
promissory notes, but generally they are bills of exchange in 
form and substance, subject to variations according to the 
custom of the locality in which they are used. They have been 
in circulation in the country long before Negotiate Instru¬ 
ments \ct was passed. Even in present times, this indigenous 
system of negotiable instruments is used for something more 
than the bill of exchange (33 C.W.N. 354). There are a 
number of varieties of Hundis used by Indian merchants in 
different provinces. 

“In actual practice a Hundi approximates a cheque more 
than any other kind of a bill” (Eeport of the Bengal Provin¬ 
cial Banking Enquiry Committee 1929-30: Yol. I, p f 127). , 
Characteristics —A Hundi is an internal bill of exchange and 
is in effect an order signed by the drawer, made to the drawee 
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for the purpose of paying a person named in it, a sum ^ of 
money specified therein, either at sight or at a certain period 
after presentation. (1) It may be employed for raising a loan, 
(2) it may be used for the purpose of financing trade, thus 
corresponding to the function of a bill of exchange. But 
Hundis are usually not accompanied by document of title 
whereas bills are almost always so accompanied. A bill of 
exchange shows that it is drawn against an actual supply of 
goods from one place to another and as such it is a more sound 
means of investment than an ordinary Bundi. (3) Again a 
Hundi may be used for remittance of money from one place 
to another whether for purposes of trade or for any other 
object. 

Hundi under Negotiable Instruments Act :—Section 1 of 
the Act lays down that it shall not affect any local usage re~> 
lating to any instrument in an oriental language. But the 
parties may exclude the operation of such usage by using 
words in the instrument to that effect. Hence though Hundis 
are not negotiable instruments within the meaning of the Act, 
their negotiability by customs and usages are recognised. They 
shall prevail and be effe< five even when their terms or con- 
tions are contrary to the provisions of the Act, the only essen¬ 
tial requisite is that they should be recognised by local usage. 

Kinds of TJundis:—TIundis may be classified into two 
main divisions—as Darshani Hundis (payable at sight) or 
Muddati or Miadi Hindus (payable after a time) (L. C. Jain’s 
Indigenous Banking in India). 

« Hundis 

m l 



Dhanijog Sahjog Firman jog Jokhami 


Darshani Hundi :—It is payable at sight. It serves the 
purpose of remittance of money. It is transferable by in¬ 
dorsement and usually passes freely through many hands 
amongst the indigenous bankers. 'Hvndiana ’ is the Commis¬ 
sion or discount which the lender deducts from the amount 
of advance made against a Hundi by him. 

When a Hundi is sold at a premium, that is, at a price 
higher than its original amourft, it is said to sell at *Badha\ 
But when it is sold at a discount, that is, at a price lower than 
the original amount, „it is said to sell at 'BattaS 
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Form of Darshani Hundi . 

The actual fprm or the nature of wordings of a Hundi 
vary according* to the locality or province. But every Hundi 
must be drawn on a properly stamped Hundi paper. A speci¬ 
men form is given below (taken from the report of the Bengal 
Provincial Banking Enquiry Committee). 

(Obverse) 

Haji Sale Muhammad sends Sohanlal Munshilal sends 
brother Sohanlal Munshilal to Thakurdas Agyaram to re* 
receive the value of the Hundi. eeive the value of the Hundi. 

. Sri Hari 

Matilal Paramanand Wardha. 

No. 4.26. Please accept according to writing in the Hundi 
of Paramanand. In the prosperous, beautiful and auspicious 
pert of Calcutta, to honoured brother Sital Prasad Kharag 
Prasad written from Waidha by Matilal Paramanand whose 
greetings you may be pleased to accept. Further, one Hundi 
for Rs. 500 (in words) rupees five hundred, full twice of 
Rs. 250 is drawn in favour of Ahmad Haji Sale Mahammad 
Kachhi on the fifth day of Magsir Badi; immediately on the 
arrival of this Hindi, you will please pay the amount there¬ 
of in current coin of the Company to the presentor after 
ascertaining his responsibility. Sambat 1986, 5th day of 
Magsir Badi, Thursday, dated 21-11-1929. 

(Reverse) 

Rs. 500. 

Half of haP Rs. 125 four times of which Rs. 500. 

(Sd.) Thakurdas Agyaram 
Received the full amount of Hundi. 

(Sd ) Shib Kumar Singh. 

Dated, 26|lli29. 

Magsir Badi, 10 

Brother Sital Prasad Kharg Prasad 
No. 30, Bart ala Street. 

Calcutta. 

0 Mimli or Muddati : — -When a Hundi ib made payable after 
a specified period, it is called Muddati in Bengal and Miadi 
in other parts of India. In drawing such a Hundi the usual 
practice is to charge interest for the period specified in it at 
that time. Such a Hundi may be made payable to a specified 
person or to bearer or to a man of worth and position. 

Form of Miadi Hundi 
(Obverse). 

(Signature). 

Halisahar, Dist. 24 Parganas. 
Issued Hundi 1 piece for 
Rs. 1,000|- (Rupees one thou¬ 
sand only). 

May Sri Durga protect us. 

Obedient Servant Hari Charan Das 

Begs with many salutations to inform you 
That a Hundi of Ri l,000j- double of Rupees five hundred 
(Rupees one thousand only) is issued upon you from this 
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places. The amount has been deposited here by Sri Am&r Nath 
Bose. The muddat is 25 days and the grace is 3 days, le., hx 
all 23 days. On the receipt of this Hundi, you please accept 
it and pay the sum to a person with credit on due date after the 
muddat, and take receipt on the back of the Hundi. This is 
the prayer to your auspicious feet. Thus ends this Hundi. 

10th Ashar, 1335 B.S., Monday, 

(Reverse) 

To 

The auspicious feet of the most honoured, 

3j. Babu Jnanendra Nath Dass, 

15, Harrison Road, Calcutta. 

This Hundi is indorsed in 
favour of Ramlal Hiralal 
Jnanendra Nath Das. 

15tfc Ashar, 1335 B.S. 

Received* the full amount of this Hundi from 
Babu Jnanendra Nath Das 

Ramlal Hiralal. 

9th Sraban, 1335 B.S. 

(Taken from Bengal Provincial Banking Enquiry Report) 

Shnh Jog Hundi :—Amongst the current forms of II midis, 
it is the most important. Hut it is very raiely used in Bengal. 
It may be a Darsliani or a Miadi one. H is made payable by 
the drawer only to a Shah, a man of substance, who could if 
circumstances warrant be called upon to reimburse the amount 
which he had received from the drawee. Such a TJundi in its 
inception passes from hand to hand by delivery without any 
indorsement. The name of the <1 epositor is mentioned in the 
body of the Hundi which contains a statement that the 
amount ia to be paid to a Shall. It may be compared in a 
generally crossed cheque. Hut at any subsequent period its 
negotiability may be restricted by being specially indorsed. 
Very frequently it is not presented for acceptance but when 
it reaches the hand of a Shah, lie makes due enquiries for his 
own security and then presents it for payment. The drawee 
is entitled to have the immediate responsibility of the Shah 
established between himself and the payee and lie must satisfy 
himself as to the respectability, title, and address of the 
payee. A Shah Jog Hundi is not a bill of exchange or a 
cheque payable to order or a Hundi payable to bearer, but 
resembles a bill of exchange payable to a certain person. 

Form 

Dated 23rd April, 1894. 

“Peace and prosperity at the good place the sea port town 
of Bombay, to Shah, the most illustrious Dewji, son of Punjam, 
written from the sea port town of Bombay by Shah Dewji, son 
of Pun jam, his (salutations of) Johur do you be pleased to read, 
to wit, from this place from the Rokhia Thakur Bhawnji 
Harbhum, Rs. 900, namely nine hundred, have been received in 
full, do you pay the same immediately on arrival of the Hundi; 
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do you pay the same in the name of or to Shah on seeing his 
house, place of residence and abode; this mark is this that l 
will write in the letter, Chaitrya Vadya, 3rd of Samwat 1950, 
the day of the week, Monday, own handwriting 1 . 0 
(Reverse) 

“The half being Es. 450 do you pay the double thereof; do 
you pay in all Es. 900, namely nine hundred in full. 

Rs. 900j- 

Shah Shri Dewji, son of Punjam.° 
Nain Jog Hundi :—This differs from a Shah Jog one in 
being made payable to a person specifically named in the body 
of the Hundi. It is payable to the order of the payee and may 
be indorsed like a bill of exchange. It is very rarely used 
now-a-days. 

Nishan Jog Hundi: —If a Ilundi contains the word 
Nishan Jog, the amount is to be paid only to the person pre¬ 
senting it. 

Vhani Jog Hnndi: —When the word ‘Dhani Jog’ occurs 
in a Hundi the amount is payable to the presenter (Dhani, 
meaning owner or holder). It is negotiable as an instrument 
payable to bearer. 

Firman Jog :—It is one which is made payable to order. 
The term “Firman 0 means an order. 

Dekhanhar It is one which is payable to bearer or 
presenter. 

Jokhmi Hundi :—Under it the payment of the amount is 
made dependent on the arrival of the goods against which it 
is drawn. Usually a condition is attached that if the goods 
on the security of which the advance is made are lost or dam¬ 
aged in transit, the drawer or holder of the Hundi must suffer 
the loss, the drawee not beng responsible. It is akin to a policy 
of Insurance, with the difference that the money is paid before 
hand and is to be recovered if the ship arrives safely. On the 
arrival of the goods the drawer may obtain them or their value 
as stated in the Hundi. It is an authority to the consignee to 
pay for the goods or deliver them up to the holder. This 
kind of Hundi has fallen into disuse upon the establishment 
of Insurance Companies which now fulfil the purpose which 
was served by it. 

Form. 

°-... .To wit we have received from Thakur R&.in 

full”. In respect thereof this Jokhmi Hundi is drawn against 

goods on board.Nakha........own.bags of sheep's 

wood shipped from.against which this Jokhmi Hundi 

is drawn after the said vessel shall have arrived in a safe and 
sound and secure manner. After the time of 4 days thereafter, 
do you be good enough to pay the money to one named Shah 
looking to his means, station and place. The token is that we 

shall write about it in the letter of advice. Dated... in 

the handwriting of.... 
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Jowabi Hundi : —This serves the purpose of remittance of 
money. The sender writes to the payee and delivers the letter 
to a banker, who on receipt of it sends it to the payee and 
upon his giving a receipt in the form of a reply to that letter 
the money is paid to him. 

Zikri chit: —This is a letter given to the holder of a 
Hundi by the drawer or any prior party when the Hundi gets 
dishonoured. In it the addressee is asked to accept the Hundi 
for honour. 

Peth and perpeth : —Petk is a duplicate of a Hundi given 
to the holder on the loss of the original one. In case of loss 
of the duplicate (peth) the holder may get another, which is 
called perpeth. 

Khokha :—When a Hundi is paid and cancelled it is 
known as a Khokha. 

PARTIES TO NEGOTIABLE INSTRUMENTS 

Immediate parties :-—Those who stand in direct relation 
with each other, are the immediate parties to an instrument, 
e.g ., (a) the drawer and the acceptor of a bill, (b) the maker 
of a promissory note and the payee, ( c ) the drawer and the 
payee of a cheque, (d) the indorser and the indorsee of an 
instrument may become an immediate party to the holder by 
any agreement. (S. 44, Expl.). 

The negotiable instruments can be transferred with ease, 
and the persons who are entitled to all the rights under an 
instrument are known as holders. 

Holder for value: —“Where value (valuable consideration) 
has at any time been given for a bill, the holder is deemed to 
be a holder for value as regards the acceptor, and all parties 
to the bill who became parties thereto prior to such lime.” 

Holder in due course ;—A holder in due course is a person 
who receives a bill before it is overdue without notice of any 
previous dishonour in good faith and for value and found the 
instrument complete and regular on the face of it without any 
nbtiee of any defect of title of the person from whom he 
obtained it at the time when it was negotiated to him. 

Holder from holder in due course: —He is entitled to the 
rights which the holder in due course had in the instrument. 
When the defect of a negotiable instrument is cured by coming 
into the hands of a holder in due course, a subsequent holder 
thereof takes it free from those defects (S. 53). 

M :—Any person who is competent to enter into a 
S. 11 Indian Contract Act) may bind himself and 
be bound as makers or drawers, acceptors, payees, indorsers or 
holders of bills of exchange, cheques or promissory notes (S. &6) 
^That is “capacity to incur liability as a party to a bill is 
coextensive witk capacity to contract.” Section 11 of the 
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Indian Contract Act lays down that a person who has attained 
the age of majority and is of sound mind and is not otherwise 
disqualified by any law, may enter into a contract so as to be 
bound by the same. 

Disqualified persons: Minor :— Under the Indian law 
(Indian Majority Act IX of 1875) a person attains majority 
upon the completion of his eighteenth year. Bui in case of a 
person for whom a guardian is appointed by a Court, (not in 
a suit) during his minority, ‘he is to attain majority on com¬ 
pletion of his age of 21 > ears. 

A minor may draw, indorse, deliver and negotiate a bill, 
note etc., so as to bind all parties except him self. That is, by 
such drawing or indorsement a minor may enable the holder 
to receive payment of the instrument and to enforce it against 
any party thereto excepting the minor. JJe cannot accept a 
bill, nor can he make a note (S. 20). 

Persons of unsound mind :—Not only lunacy bill any con¬ 
dition of mind resulting from drunkenness, disease or extreme 
old age which makes a person incapable of following the true 
nature of a transaction and forming a rational judgment as 
to its effects upon his interests, makes a person incapable of 
entering into a contract. ~ 

Corporations :—A corporation though competent to enter 
into a contract, cannot make, indorse or accept a negotiable 
instrument unless it is especially authorised by its Memoran¬ 
dum of Association or other document by which it is constitut¬ 
ed. Such power may also be exercised by a company or 
corporation even when not specially so empowered, if such 
exercise of powers is incidental to the main object of a trading 
company. (Sha-mruigar Jute Factory v. Hamnaragan , 14 Oal 
189). 

Agency :—As in other contracts, persons can employ 
agents to bind them as parties to negotiable instruments. A 
general authority to transact business and to receive and dis¬ 
charge debts does not confer upon an agent the pow T cr of 
accepting or indorsing bills of exchange so as to bind bis prin¬ 
cipal; and an authority to draw bills of exchange does no< 
indicate that the agent possesses the authority to indorse (s. 27). 

The authority must be clearly given and the agency must 
be disclosed on the face of the document. If lie does not do so 
he will incur personal liability for the same. But if the agent 
is induced by any person to sign an instrument in a manner 
which may involve him in personal liability, that person can¬ 
not be allowed to hold the agent liable under the same. (S. 28). 

Simply because the agent signs his name by describing 
himself as agent, manager etc., it does not follow that he is 
relieved from personal liability. In order to be so relieved 
there must be words used in the instrument from which it can 
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be gathered that he was signing in the capacity of an agent. 
{Sreelal Mangtulal v* Lister Antiseptic Co. f 52 Cal* 802)# 

Procuration signature : —The usual form of signature of 
an agent is “per procuration” (p.p. or per pro*) and if this 
expression appears on an instrument it operates as notice to 
the party accepting it that the agent has but limited authority 
to sign* and the principal is only bound if the agent is acting 
within the limits of his authority. ( Morison v. London County 
and Westminster Bank , 119143 3 K.B. 356). A bank collecting 
cheques signed per pro and under a power of attorney is given, 
notice that the signature is not of their customer. (Midland 
Bank v. Reekitt , C19333 A.C. 1). 

LIABILITY 

A legal representative of a deceased person is one who 
represents the estate of the deceased or intermeddles with it, 
e.g.j the ordinary legal heirs, or executors or administrators 
are the legal representatives. 

It any such person signs his name to a negotiable instru¬ 
ment he will be personally liable unless he expressly mentions 
while so signing that his liability will extend to the assets re¬ 
ceived by him as such legal representative (S. 29). 

Liability of agent and legal representative :—An agent can 

escape from any liability, if there is an indication merely, that 
he will not be personally liable by putting his signature to 
a negotiable instrument; whereas a legal representative cannot 
absolutely escape any liability by signing an instrument, hut 
he can only limit his liability to the extent of the assets re¬ 
ceived by him, by using clea* expression to the effect that he 
will not be personally liable. 

Of drawer:—The drawer undertakes that the bill of ex¬ 
change or cheque will be accepted by the drawee when re¬ 
quired to do so and paid at maturity, and he is liable to com¬ 
pensate the holder, when the instrument is dishonoured by non¬ 
payment, or by non-acceptance, by the drawee or acceptor, 
respectively, provided the drawer receives a due notice of such 
dishonour (»S. 30). The holder must give a notice to the parties 
whom he wants to make liable for the dishonour (S. 93). It 
may be oral or vrritten, intimating that the instrument had 
been dishonoured, and that he is liable thereunder (S. 94). 

Notice of dishonour to the drawer is essential, and unless 
it is given, the holder has no cause of action against him. 
(Miller v. The National Bank of India f 19 CaL 146). 

But the obligations of the drawer under this section may 
be altered by express stiplation in the instrument. 

Of maker of a note: —The maker of a promissory note is 
liable to pay the amount mentioned in it, at maturity, to the 
20 
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holder, upon demand made by him. If he fails to do so he 
will be liable to compensate for the loss or damage sustained 
by a party on account of such default (S. 32). The maker ofi 
a note cannot deny the validity of the instrument and cannot 
plead the incapacity of the payee to indorse the document 
(Ss. 120, 121). 

Distinction between the liabilities of a maker of note and 
those of the drawer of a bill or cheque :—Tlie maker of a note 
is nothing but a debtor with absolute and unconditional 
liability, whereas the liability of a drawer of a bill or cheque 
is a secondary liability, that is, in the firsi instame the liabil¬ 
ity for the payment falls upon the drawee and upon his failure 
to pay ihe same, the drawer’s liability comes in when such 
failure (dishonour) is brought to his notice. Unlike drawer’s 
liability, the liability of the maker of a note does not depend 
upon any dishonour or presentment. But the liability of the 
maker can be limited by stipulations contained in the note. 
But the drawer of a bill has no such right. 

Of the acceptor of a bill: —His liability is like that of the 
maker,. As soon as he accepts the bill he becomes bound 
to pay the amount of the bill according to the tenor of his 
acceptance (S. 32). His liability is therefore absolute, uncon¬ 
ditional, and even independent of the death or insolvency of 
the drawer, or of the fact of non-receipt of the goods in respect 
of Which the acceptance of the instrument was made (Moti*- 
skdw & Co . v. Mercantile*Bank of India , 41 Bom. 567). 

Though an instrument obtained by a forgery cannot confer 
any title to the holder of it, yet if the acceptor accepts the 
bill of exchange with knowledge of, or under circumstances 
which leads to a belief of, the document being forged, he will 
n#t b© allowed to escape liability on the ground of such forgery 
(8. 41). 

When a bill of exchange is drawn in a fictitious name, 
and is indorsed in favour of the holder in due course under 
the handwriting similar to the drawer’s signature, and on the 
face of it appearing to be made by the drawer, the acceptor 
of such a bill which is payable to drawer’s order cannot escape 
liability by reason of the fact that the drawer’s name is a 
fictitious one (8. 42). 

Distinction between maker of a note and an acceptor of 
a hill regarding liabilities :—The distinction between the 
liability of a maker of a note and that of an acceptor lies in 
the fact that while the maker of a note is bound to pay accord¬ 
ing to the sense of the note, the acceptor is under no obliga¬ 
tion other than that created by the acceptance. 

The acceptor when he has accepted the bill of exchange, 
has acknowledged that he has funds of the drawer in his hands 
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Ip meet the bill accepted by him and hence he cannot relieve 
hipmself of liability by proving that the drawer does not exist 
at all. Of course he can prove that the bill is drawn by a 
person other than the person purporting to draw (S. 117 
Indian Evidence Act I of 1872). 

The acceptor of a bill of exchange for the honour of the 
drawer being instrumental in bringing the instrument into 
existence is not allowed to deny the validity of the instrument 
as originally drawn by a holder in due course (S. 120). The 
acceptor cannot deny the capacity of the payee (8*121). 

Of indorser:—Because the indorser enters into a contract 
wth the indorsee and through him to all subsequent parties 
that the instrument will be accepted by the drawee when duly 
presented and the acceptor or drawer will redeem it at matur¬ 
ity, he will he bound to compensate for any loss or damage 
caused to any subsequent holder, in case of its being dishonour¬ 
ed bv the drawee, acceptor or maker, provided he had due 
notice of such dishonour. But such indorser may escape such 
liability, only when his liability was excluded or made condi¬ 
tional in such indorsement. For example, he can exclude 
his personal liability b> an indorsement, >ans recourse. The 
indorser may also exclude his liability b^ entering into an 
independent contract. 

The indorser would bo liable to make payment upon such 
instrument after its dishonour, as if it was an instalment pay¬ 
able on demand (K. 35). 

This liability of the indorser does not arise at all unless 
the person indorsing delivers the instrument to the transferee. 
The indorsement in effect means drawing ot a new bill. Notice 
of dishonour must be given to the indorser before making him 
liable. 

If the holder of a negotiable instrument does any act 
which lias the effect of impairing or destroying the indorser's 
remedy against a prior party, the indorser will be discharged 
from the liability to the holder to that extent. Under such 
circumstances the holder will not be allowed to reserve his 
right against the surety (indorser) S. 40). 

Of prior parties ; — The liabilities of parties to a negotiable 
instrument as between themselves are regulated in the follow¬ 
ing manner:—Every prior party is liable to a holder in due 
course until the instrument is duly discharged (S. 36). The 
maker of a note or cheque, the drawer of a bill of exchange, 
until acceptance and the acceptor are all liable as principal 
debtor. The other parties are liable only as sureties for the 
drawer, maker or acceptor (S. 37). As between parties so 
liable us sureties, each prior party is liable as principal debtor 
to each subsequent party (S. 38). 
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Of a drawee of cheque : —If the drawee of a cheque 
s (always a banker) makes default in paying the amount oi the 
cheque, when there is a sufficient fund belonging to ,the 
drawer in his (banker’s) hands, he will be liable to compen¬ 
sate the drawer for any loss or damage sustained by him (S. 
31V The banker is under certain circumstances justified in 
refusing payment even when there is sufficient funds of the 
drawer in his hands. As the relationship of the drawer and 
the drawee, that is the customer and his banker, is a con¬ 
tractual relation of principal and agent, such relationship 
will depend upon the particular nature of the agreement 
between them. And as such the drawee is not liable to the 
payee for dishonouring a cheque for which he can make only 
the drawer liable. 


Negotiation 

A promissory note, bill of exchange or cheque is said to 
be negotiated when it is transferred to a person in such a 
manner as to constitute that person to be the holder of it 
(S. 14). An instrument payable to bearer is negotiable by 
mere delivery thereof, but,if payable to order negotiation can 
be effected by indorsement and delivery (Ss. 46, 47, 48). 

Holder :—The person is the holder who becomes entitled 
in his own name to the possession of the same and to receive 
or recover the amount due thereon (S. 8). And hence it 
follows that a mere possession of an instrument does not make 
a person its holder. 

Holder in due course : —A holder in due course means any 
person who gets possession of a negotiable instrument, before 
it became payable, without having sufficient cause to believe 
the existence of tiny defect of title of the person through 
whom he derived his title. That is, (1) be must be the 
possessor of the instrument, if it is payable to bearer, or be 
the payee or indorsee thereof, if it is payable to order; (2) 
he must be such holder for consideration; (3) he must be such 
a holder before the amount mentioned in it became payable! 
(S. 9\ that is, when the amount mentioned in the instrumeyjf^ 
fell due. He should be a holder without having sufficient 
cause to believe that any defect existed in the title of ttrK 
person from whom he derived his title. He must take the t 
instrument honestly after carefully ascertaining whether 
there is any defect of title involved in it. If there be any 
circumstances which would excite the suspicion of a reason¬ 
able man, the holder is bound to make proper enquiries into 
those circumstances, and ascertain that there is no defect of 
title. He is to see that the person from whom he is derivin jf* 
title had a valid title to it. If he had any notice of aqf 
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defect of title at the time of his accepting the instrument, 
his right will not be protected. 

A person taking or accepting any instrument under any 
of the following circumstances will be presumed to have 
sufficient cause for making an enquiry as to the defect of title, < 
e.ff when the instrument is tom, or defaced, or pasted to¬ 
gether, or when the payee’s name in it appears to be altered, 
or erased, or when the instrument is without the signature 
of the drawer, or is otherwise defective. 

Who may negotiate :—The maker, the drawer, the payee, 
the indorsee can negotiate an instrument (S. 51), unless the 
right to negotiate is restricted by express words (S. 50). 

But a maker of a promissory note or a drawer of a bill 
of exchange cannot indorse the instrument unless it is made 
or drawn payable to his order or he, in the course of negotia¬ 
tion, becomes the holder of the instrument. Similarly no in¬ 
dorsement can bo made by any one unless he is the holder of 
the instrument i.e., having a right to the possession of the 
document in bis own name and a right to recover the amount 
due thereon. When there are joint makers, payees or 
indorsees, all of them must negotiate. 

Negotiation may continue ad infinitum , until it is paid or 
discharged by the maker, drawee or acceptor at or after 
maturity (S. 60). 

Negotiation By Delivery : —Delivery is nothing but transfer 
of possession either actual or constructive. 

Delivery actual or constructive :—Actual delivery is the 
physical transfer of possession of the property from one per¬ 
son to another or to an agent on his behalf. In case of a 
constructive delivery the instrument is not actually handed 
over to the payee or indorsee, but the delivery of possession 
is complete in law by an unequivocal declaration of intention 
to hold it on behalf of the payee or transferee. In case of a 
valid delivery there must be the intention of the transferor 
to pass the property in the instrument to the person to whom 
it is delivered (S. 46). 

Delivery by post :—Delivery may be made by post, but 
to have any effect it must be done at the request of the party 
or by an agreement with him. If therefore a document is sent 
without authority and is lost the title remains with the sender* 
and he is to bear the loss. (Thorappa Devanappa v. Umedmalji 
a* 5 Bom. L.R. 604). If however the addressee expressly or 
impliedly authorised such means of delivery, the sender is not 
liable for loss. 

Effect of transfer by delivery :—The bearer of an instru¬ 
ment. who negotiates it by mere delivery is called a transform? 
by delivery. When a transfer is made 1>y mere delivery with- 
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out any indorsement, the name of the transferor is not on tike 
document, consequently there is no priority of contract be¬ 
tween him and ant subsequent transferee. He is not respon¬ 
sive thereon to anv subsequent holder for dishonour. (Valjee 
'Rmjee v. Hursookdas, 62 M.L.J. 239). His liability to 
hi$ immediate transferee is like that of a seller. 

But he warrants by implication to his immediate transferee 
-—a holder for value:— 

(a) that the signatures on the document are genuine. 

(h) that the instrument which he transfers denotes a 
legally valid and subsisting obligation between the 
parties, 

(c) that the parties whose names appear on the face of 
the document are competent to contract, 

I (d) that he is a lawful bolder having legally valid title 
to the document and has a right to transfer by 
delivery. 

Delivery is essential to perfect the existence of any writ¬ 
ten contract and therefore so long as the bill of exchange or a 
promissory note is in the hands of a drawer, maker, indorser, 
it is of no effect. A mere signature does not make a contract. 

Competency to deliver : Delivery must be made by the 
party making, accepting, or indorsing the instrument or by a 
person authorised by him on that behalf (S. 46). But the 
legal representative of a deceased person cannot negotiate an 
instrument by more delivery unless he indorses it, when the 
instrument was indorsed by the deceased but not delivered 

w). 

Conditional delivery :—An instrument may be delivered 
to any holder other than a holder in due course t.e,, for valu¬ 
able consideration, conditionally or for some special purpose 
only and not for the purpose of transferring absolutely the 
property therein (S. 46, 3rd para). An instrument delivered 
on condition that it is not to take effect except in a certain 
event is not negotiable unless such an event happens; but if 
such a document is acquired by a holder for value without 
notice the negotiability is not restricted (S. 47 exception). 

Instruments negotiable by mere delivery ;—A promissory 
note, bill of exchange or cheque payable to bearer is nego¬ 
tiable by the delivery thereof (Ss. 46 & 47)* 

BY INDORSEMENT 

Indorsement means the writing of one’s name on the back 
»f negotiable instrument with the intention of transferring 

said docunient. Indorsement is completed by delivery 

S. 46). 
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Nemtmtion , 6y indorsement :—A negotiable instrument 
payable to order is negotiable by the bolder by indorsement 
and delivery thereof (§. 43). 

Indorser: —If the maker or holder of a negotiable instru¬ 
ment signs the same, otherwise than as such maker, for the 
purpose of negotiation on the back or face thereof, or on a 
slip of paper annexed thereto, or so signs for the same purpose 
a stamped paper intended to be completed as a negotiable 
instrument, he is said to indorse the same and is called the 
‘indorser* (S. Id), 

Indorsee :—If the indorser signs his name only, the in¬ 
dorsement is said to be ‘in blank* and if he adds a direction 
to pay the amount mentioned in the instrument to, or to the 
order of, a specified person, the indorsement is said to be M ia 
full” and the person so specified is called the ‘indorsee* of 
the instrument (S. 16). 

Essentials of a valid indorsement : —(a) It must be made 
by the maker or holder, or the drawer or payee or indorsee, 
(b) It must be made on the back or face of the instrument or 
on a slip of paper annexed to it (called allonge) when there 
is no room left on the bill, (c) It must be signed by the 
indorser. The spelling of the signature must correspond with 
the spelling found in the instrument and in case of joint- 
payees not being partners both must sign it. (d) The indorse¬ 
ment must be complete before its delivery. 

When an indorsement is made by the simple signature of 
the indorser without specifying any indorsee, it is called an 
indorsement in blank and it becomes payable to bearer. 

An incomplete or inchoate instrument (but stamped) may 
be indorsed (S. 20). 

Kinds of Indorsement (a) Indorsement in bhmk: —An in¬ 
dorsement is said to be in blank when the indorser merely 
signs the instrument without mentioning the name off the 
person in whose favour the indorsement is made. The effect 
of such an indorsement is that so long as it continues blank, 
the, the property in the document may be passed by mere 
delivery, as if it were payable to bearer tSs. 16 (1), 54). 

(b) Indorsement in full: —But if the indorsement is not 
only signed, but also contains the name of a person in whose 
favour or to whose order the indorsement is made, it is said 
to be in full (S, 16 (i) ). 

A document indorsed in blank may be afterwards indorsed 
ip full, such a negotiable instrument remains transferable by 
delivery with regard to all parties prior to such indorsement 
in full. The indorser in full cannot be sued by anyone except 
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the person in whose favour it is indorsed in full or anyone 
deriving title through such an indorsee (Ss. 49, 66). 

(c) Restrictive indorsement :—Although the general rule 
is that a holder of a negotiable instrument is entitled to 
transfer the same to others by further negotiation, negoti¬ 
ability can be restricted by express words* either (i) making 
the indorsee an agent of the indorser for some special purpose 
or to receive its contents for the indorser, e.g., “Pay X for 
my use, or, on my account, or for collection’ ’; (ii) prohibiting 
further negotiation, e,g., “Pay X only”; (Hi) vesting the 
title in indorsee in trust for, or for the use of some other per¬ 
son, e.y., “Pay X for the account of Y”, or “the within must 
be credited to Y”. 

But the following instances of indorsements do not restrict 
negotiability: — 

“Pay C”, “Pay C value in account with the Oriental 
Bank”, or “Pay the contents to C, being part of the 
consideration in a certain deed of assignment execu¬ 
ted by C to the indorser and others” (S. 50). 

(d) Conditional indorsement : —Ordinarily an indorser, by 
his indorsement binds himself, io pay only on the occasion 
of the document being dishonoured. But the indorser can on 
indorsement attach some conditions to alter his own liability. 
Ho can by express words (i) exclude his own liability; (ii) 
make his liability dependent upon the happening of some 
contingent event; or (in) make the right of the indorsee to 
receive the amount depend upon any contingency. The con¬ 
ditions annexed by the indorser may be condition precedent or 
subsequent. If it be precedent, until it is fulfilled no right 
to recover the amount passes to the indorsee, and if it is a 
condition subsequent, the right of the indorsee is defeated on 
the happening of the condition. 

When the indorser of a negotiable instrument signs bis 
name adding the following words: — 

“Without recourse”, or “Pay to A or order if he 
attains 21”, or “Pay to A or order unless before 
payment I give you notice to the contrary”, it is a 
case of conditional instrument <S. 51). 

Conditional indorsement differs from restrictive ones in 
that while in the former negotiability is not affected, but the 
duties, obligations of the indorser are qualified; in the latter 
the negotiability is curtailed. 

(e) Partial indorsement : —A negotiable instrument cannot 
be indorsed for part, i.e., the indorsement cannot be made in 
terms for lees than the sum appearing to be due on the docu¬ 
ment transferred. But if the amount of a negotiable instru¬ 
ment has been paid in part, it may be indorsed for the residue. 
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(Jadchand v. Sardar Singh , 44 I.C. 264), but suck part-pay¬ 
ment should be indorsed on the instrument and then only it 
can be negotiated for the balance (S. 56). 

Effect erf indorsement:—By an indorsement and delivery 
thereof the indorsee is clothed with a number of rights— 
(1) the right to recover the amount from the acceptor, (2) the 
right to demand payment of the same on due date, (3) the 
right to recover from the indorser on dishonour, (4) the rijjht 
of further negotiating the bill, (5) the right to the possession 
of the document. 

Negotiability of instrument obtained by fraud, etc.: —By 

negotiability the holder in due course gets the property in the 
instrument clear from all previous defects. So when an ins¬ 
trument is obtained by fraud or by the commission of an 
offence, or for an unlawful consideration, or when it is lost, 
the possessor or indorsee from the finder or from the person 
guilty, does not acquire any title to the amount mentioned 
therein. But if such possessor or indorsee is a holder in due 
course or claims through a holder in due course, his right to 
the amount stated therein is perfect and complete (S. 58). 

Unlawful consideration: —The consideration or the object 
of ari agreement is unlawful when it is forbidden by law or is 
of such a nature that if permitted, it would defeat the provi¬ 
sions of any law or is fraudulent, or involves or implies injury 
to the person or property of another or the Court regards it as 
immoral or opposed to public policy (S. 23 ol the Contract Act). 

Forged indorsement :—So far as an instrument with forged 
indorsement is concerned, a holder in due course for value gets 
a good title only when the fosged indorsement occurred at 
some intermediate stage of its negotiation. But when the 
signature and indorsement of the maker or the drawer or ac¬ 
ceptor are forged the instrument is incomplete and inoperative 
and, as such, even when it comes to the hands of a holder in 
due course he cannot have any title based on such forged ins¬ 
trument. (Bankubihan v. Secretary of State 9 36 Cal. 2239). 
But the drawee is discharged by payment in due course on the 
amount of a cheque payable to order when it is purported to 
be indorsed by or on behalf of the payee (even though such 
indorsement might have been forged) (S. 85). 

Dishonoured instrument :—When a person obtains a nego¬ 
tiable instrument with a notice of its dishonour, he cannot 
claim the privileges of a holder in due course, that is, he can¬ 
not claim payment of the amount of the instrument, but will 
have the rights as against other parties, which his transferor 
possessed (S* 59). Thus after its dishonour it ceases to be a 
negotiable instrument. 
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Over-due instrument ; —The holder q£ an instrument efteT 
it hm become over-due does not acquire the rights of a holder 
in due course, as the instrument ceases to be a negotiable ins¬ 
trument alter the expiry of the date of maturity. He pos¬ 
sesses only the rights which his transferor himself possessed as 
against other parties (S. 59). But in case of an accommoda^ 
lion note or bill the holder after maturity may claim the 
amount of the note or bill from a prior party. 

After payment at maturity :—A negotiable instrument 
('eases to be negotiable at all after payment or satisfaction of 
it by the maker, drawee or acceptor at or after maturity. But 
its negotiability is not stopped by any payment before matur¬ 
ity (8. 60), i.e., an innocent holder for value cannot suffer by 
such plea of payment. (Muthu Reddi v. Vein , (1916). 
M.W.N. 107). 


PRESENTMENT 

The payee or the holder of a negotiable instrument has 
< ertain formalities to perform before he can claim payment. 
The first ot such formalities is presentment. 

Presentment is the presentation of the document to the 
drawee, maker or acceptor, in order to fix the liability upon 
the individual concerned. There are two kinds of presentment 
—presentment for acceptance and presentment for payment. 

(A) Ptesentment for acceptance of bills of exchange:—In 

respect of other instruments presentment for acceptance is 
not neeessarv. A bill of exchange payable aftei sight must 
be presented for acceptance to the drawee oi his duly authorise 
ed agent or his legal representsTtive or assignee (Ss. 61 and 75). 
Every bill of exchange doe^ not require such presentation— 
thus bills payable on demand, payable a certain number of 
days after date or a payable on a certain dote need not be pre¬ 
sented at all. \Nand Lai v. Firm Gulab Rai , 71 1.0. 610)* 

The presentment for acceptance is compulsory to fix the 
date of payment in case of bills payable after sight or payable 
a certain number of days after acceptance. 

Object :—If is however advisable in all cases to get the 
bill accepted, as by such acceptance the liability of the drawee 
is secured on the bill. Such an acceptance is for the benefit 
of both the drawer and of the holder—the drawer by receiving 
early notice of dishonour may get back any of his effects left 
with the drawee for meeting the bill—the holder secures the 
immediate liability of all the parties as refusal of acceptance 
amounts to refusal to pay and thus the bill becomes dishon¬ 
oured by non-payment. 
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This "rule r^uiring presentment for acceptance, in th* 
absence of any contract to the contrary is applicable to .the 
Jhtmdis as well. (SlmnrrmgaJm v. Chinnasami , 14 Mad* 470), 

Presentment, by whom and to whom ■ —-"The presentment 
for acceptance should be made by a person entitled to demand 
acceptance, it v&s\y be made by the holder personally or by an 
agent employed oy him to procure acceptance. (Guarranty 
Trvst Co . of New York v. Hunnay , U913J 2 3LB. 623). 

The presentment is to be made to the drawee or his duly 
authorised agent or to the legal representative if the drawee is 
dead. (S. 75)* 

Presentment by Pott :—When authorised by agreement or 
sanctioned by usage, presentment for acceptance may be made 
through post, but it must be made by a registered letter (S. 61). 

Time for presentment :—A bill is to be presented for 
acceptance in business hours on a business day (8. 65). The 
expression ‘business hours’ is not defined by any of Indian 
Statutes. Therefore the meaning is to be ascertained from the 
custom and usage of the locality. Business day not only ex¬ 
cludes public holidays but also any day in which by custom 
business is suspended. 

The bill must be presented without umeasonable delay. 
In considering what is unreasonable delay the facility of com¬ 
munications between the parties should be considered. (Mnlty 
Lai v. Choga Mvll, 11 Cal. 344). In determining the question 
•of reasonable time the interest of the drawer, the indorser a » 
well as the holder are to be worked to. The former two per¬ 
sons are interested in acceptance being made immediately 
because that puts a limit to the period of their liability. It 
is a question of tact to be determined having regard to the 
nature of the instrument, and the usual mode of dealing with 
them, and in calculating such time public holidays are to be 
excluded (8. 105). 

But delay in presentment for acceptance may be excused if 
it is due to causes beyond the control of the holder and not 
imputable to his default, misconduct, or negligence. And as 
soon as such cause of delay is removed presentment must be 
made within a reasonable time (S. 75A)* 

In default of such presentment no pari> to the instrument 
is liable thereon to the defaulting party (S. 61). 

Time for acceptance : —The drawee is entitled to have 48 
hours 1 time exclusive of public holidays for considering 
whether he will accept the bill or not (S. 63). 

But if more than 48 hours’ time is given all previous par¬ 
ties not consenting are discharged from their liability (S. 83). 
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Pfo.ce of presentment : —The place unless it is 'expressly 
mentioned in tlie bill, is immaterial. 

But if tbe drawee cannot be found after a reasonable 
search within reasonable time, or at the due date, as the 
may be, the bill becomes dishonoured (S. 61). 

Effect of non-acceptance : —When a bill is duly present*^ 
for acceptance and is not accepted within 48 hours allowed* 
the holder may treat it as dishonoured by non-acceptance* 
When the drawee is incompetent to contract or the accept* 
ance is qualified, the bill may be treated as dishonoured 
<S. 91). 

ACCEPTANCE 

Acceptance may be defined as the signification by the 
drawee of his assent to the order of the drawer. ( Cf . The 
English Bills of Exchange Act, S. 17 (1), 45 and 46 Vic. c. 
61). If the drawee chooses to accept he must do so on the 
instrument itself, by signing on it and delivering the instru¬ 
ment to the holder or by giving notice of such signing to the 
holder or some person on his behalf. 

Requisites of a valid acceptance: — (a) It must be written 
on the bill itself. The acceptance has also to be signed by 
the drawee or by his agent. The usual mode of accepting for 
the drawee is to write the word ‘accepted’ across the face of 
the bill and then to put his signature under it. Mere signa¬ 
ture is sufficient, even if no additional words are used. In 
case of hundis on proof of usage oral acceptance is valid. 
(Gurdas v. Khemchand , 13 Lah, 31). 

(b) Acceptance is not complete until the accepted bill is 
delivered over to the holder or notice' of such acceptance is 
given to the holder or to his agent. 

Revocation of acceptance: —At any time before delivery 
or notice to of acceptance to the holders the acceptance may 
be cancelled. But once the acceptance is communicated to 
the holder it cannot be revoked, even wuth the consent of the 
holder, because the drawer and the indorsers have acquired 
an interest in the acceptance. Death of the drawer does not 
operate as revocation to the bill and it may be accepted by 
the drawee, although he has knowledge of the death of the 
drawer, because death cannot vary the rights and liabilities 
of third parties. 

Who may accept :—The following persons may accept a 
bill of exchange, (a) The drawee, or all or some of several 
drawees when there are more than one drawee. An acceptance 
by one of several drawees will bind him alone by such accept¬ 
ance. But one of several drawees may bind others when he 
has special authority from them to do so. When the several 
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drawees are partners of a firm, acceptance by any one of them 
v will bind the firm when the acceptance is made in the name 
{$* 94). 

(6) A drawee in case oi need. He is a person who is 
„ nJSed in the bill to be resorted to for acceptance or for pay¬ 
ment upon the refusal by the drawee to accept it (8, 33). 

(c) An acceptor for honour (S. 33). 

0) The authorised agent of any of the abovenamed persons. 

,, Kinds of acceptance :—Acceptance is of two kinds— un¬ 
conditional and qualified. If the drdwee of the bill chooses 
to accept, the holder is entitled to require an absolute and Un¬ 
conditional acceptance. And unless it be so accepted he may 
treat the bill as dishonoured and protest accordingly. 

But he may take a qualified acceptance if he likes, and if 
he does so he takes risk and discharges all parties prior to 
l^ixnself unless he obtains their consent. By taking a qualified 
acceptance the holder varies the contract of the drawer and 
the indorsers, who contracted that on presentment of the bill 
to the drawee and in case of his refusal they themselves would 
pay the bill, 

Qualified acceptance :—The following are the various 
forms of qualified acceptance. 

(1) When acceptance is conditional, i.e. n when the accept** 
ance makes the payment of money dependent upon the hap¬ 
pening of an e\ent, such ari acceptance may be of the follow¬ 
ing forms: “payable when m funds’*, or “to pay when a 
cargo consigned to me is sold.” 

(2) Partial acceptance is one by which a part only of the 
sum ordered by the drawer in the bill is accepted. 

(3) When it is qualified as to locality, i.p., when the 
acceptance mentions that payment is to be made only at a 
particular place or to a place different from the place mention¬ 
ed m the instrument and there only. But when there is no 
place mentioned in the bill, if the acceptance makes the 
money payable at a particular place, it will be treated as 
general acceptance, but where it expressly states that the bill 
will be paid at the place noted in the bill and not otherwise 
or elsewhere it will be a qualified acceptance. 

(4) When it is qualified as to time, when the accept¬ 
ance makes the money due payable at a time different from 
that mentioned in the order, 

(5) Acceptance by some only of the drawees. If the bill 
is drawn on two or more persons not partners, acceptance ia 
not complete unless all of them sign their acceptance. If the 



318 THE X9&XAH MERCANTILE LAW 

drawees are partners acceptance by one will be treated as the 
acceptance of all. 

The general effect of such a qualified acceptance is that 
it may be avoided by the assent ot the previous interested 
parties. AH the previous parties whose consent has not been 
obtained to such acceptance are discharged (S. 8G). 

(B) Presentment for payment: —All negotiable instruments 
should be presented for payment at maturity, a promissory 
note to the maker, a bill of exchange to the acceptor, and a 
cheque to the drawee, by or on behalf of the drawer (S. 64). 

Presentment for payment may be made also to the duly 
authorised agents of the maker, acceptor and drawee, or in 
case of the death of the abmeniontinned persons to their legal 
represcntatiye, and in case of insolvency of the party to his 
assignee (S. To). 

Presentment for payment requires that the document itself 
must be exhibited to the person from whom payment is de¬ 
manded, and to be delivered forthwith to the part;* on being 
paid. Anybody making the payment “has a right to the 
possession of the instrument for his own security and as Ins 
voucher/’ 

Presentment by post :—Presentment may be made by post 
when such mode is agreed to by the parties or is in accordance 
with the usage. 

Time imr presentment :—In all case« presentment must be 
made during the usual hours of business of the maker or the 
acceptor, and in ease of cheques within the banking hours 
(S. 65). 

A promissory note or bill of exchange payable at a specified 
period after date or sight must he presented for payment at 
maturity (S. 66). A promissory note payable by instalments 
must be presented for payment on the third day after the 
date fixed for payment of each instalment, i.r., three days of 
grace are allowed (S. 67), 

Presentment of bills of exchange and promissory note pay¬ 
able on demand must be presented for payment" within a 
reasonable time after it is received by the holder. 

Negotiable instrument payable on demand : —Demand hills 
and notes are to be presented within a reasonable time after 
they are received by the holder <S. 74). But a promissory 
note payable on demand and not payable at a specified place 
need not be presented at all (S. 64 exception). 

, Prison ah le time : In determining reasonable time regard 
is to be had of the nature of the instrument and the Usual 
course of dealing with respect to similar instrument (S. 105). 
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Presentment of cheque : —A cheque must be presented at 
the bank upon which it v is drawn before the relation between, 
the drawer and bis banker is altered to the prejudice of the 
drawer, otherwise the banker will not be liable (S # . 72). A 
cheque must be presented within a reasonable time alter deli¬ 
very thereof to charge any other person except the drawer 
(S. 73). if that is not done and there is considerable delay, 
the cheque is regarded as a stale one. The reasonable time 
in order to fix the liability of the indorseis of a cheque is cal- 
culated from the time of the delivery of the cheque by such 
indorser, while iu case ol a bill of exchange reasonable time 
is calculated from the receipt of the bill by the holder. 

Place of presentment :—An instrument made, drawn or 
accepted payable at a specified place and not elsewhere must 
be presented at that place (Ss. 08 and 09). If no such place 
is mentioned the note or bill must be presented at the place of 
business, il any or at the usual residence of the maker, drawer 
or acceptor as the case may be. But if he has no known place 
of business, or fixed residence, presentment may be made 
wherever he can be found (S. 71). 

Effect of default :—Tn default of presentment the other 
parties (t.c., the drawers and indorser of the bills and cheques, 
and indorser of notes), on the instrument are discharged from 
their liabilities to the holder. Their liability being conditional 
upon the presentment of the instrument, their liability is dis¬ 
charged it the condition is not fulfilled. 

Delay in presentment excused : —When the delay in pre¬ 
sentment for acceptance or payment is caused by circumstances 
beyond the control of the holder* and not due to his default, 
misconduct or negligence, such delay will be excused (S. 75A). 

Moratorium : —The legislature of a country may pass laws 
in times of emergency postponing for a specified time the due 
dates of bills of exchange and other obligations. The delay 
for this specified time (i e , the period of grace allowed by 
such laws) is called Moratorium . When the maturity of any 
instrument falls within the period of moratorium, the delay 
for presentment caused by it will be excused upto the last day 
of such moratorium. 

Presentment for payment unnecessary :—In the following 
cases there need not be any presentment for payment as the 
instrument will be considered as dishonoured at the due date 
for presentment in such cases: — 

(a) When prevented :—When the maker, drawee or 
acceptor intentionally prevents the presentment, 
for example, presentment is excused when the 
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drawer refuse# to grant a duplicate of a lost 
✓ hundi. (Udho Ram v* Hsmraj , A.I.R. 1924 
Lah. 198). 

(b) When bwiness place clased .—IVhen the instrument 

is payable at the place of business of the maker, 
drawee ox' acceptor and such business is closed 
during the usual hours on a business day. In 
such a case the holder need txot present it at his 
usual residence though section 70 allows for alter¬ 
native presentment either at the place of busi¬ 
ness or at the usual residence. 

(c) When the party cannot be found. —When the instru¬ 

ment is payable at a particular place and the 
holder presents himself there but neither maker, 
drawer, acceptor nor any agent attends the place 
for payment during the usual hours of business. 

(d) When the person liable for payment cannot be 

found in case of an instrument which is not 
specifically made payable at any particular 
place. 

(e) When the right is waived .—When any party liable 

for payment agTees to waive his right of present 
meat. A party may so waive his right by in¬ 
dorsing in the following terms:—‘'Presentment 
and protest waived”, or “presentment waived”, 
or “notwithstanding non-presentment.” 

(/) Again presentment is waived if the party after 
knowing that the instrument had not been pre¬ 
sented though it became mature, makes a part 
payment or promises to pay the whole or part or 
otherwise waives his rights to take advantage of 
absence of presentment. Waiver may not only 
be express, but may also be implied, and may 
be done by the authorised agent also, 

( g) When no damages to the drawer :—Presentment 
may be excused so far as the drawer is concerned, 
if it proved that the drawer could not have 
suffered damage for the non-payment. (Gayculin 
v. Sriram , 39 AIL 364b For example, in the 
following cases it can be presumed that the 
drawer suffered no damage for non-presentment 
and as such the non-presentment is excused, e.ff*, 
where the drawer and the drawee are the same 
person, or when the holder knows and believes 
that payment will not be made for want of funds 
of the drawer in the hands of the drawee, or 
where the drawee is a fictitious person (S. 76). 
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(h) No presentment is necessary in case of a promissory 

note payable on demand and not payable at 
specified place (S, 64 Exceptions). 

(i) When drawer and the drawee same :—When the 

drawer and the drawee are the same person, the 
holder may treat it as a promissory note, in which 
presentment is not necessary. ( Lachman Prasad 
v. Ramchandra, 51 I.C. 850). 

O’) When drawee is fictitious , presentment is not 
necessary, because no demand can be made. 


DISHONOUR 

Dishonour of an instrument may take place either by non- 
acceptance or by non-payment. The holder must give notice 
of such dishonour to all other parties whom he intends to make 
liable under it for such dishonour, but in certain cases notice 
of dishonour need not be given. 

Dishonour by non-acceptance : —A bill of exchange is dis¬ 
honoured by the drawee or one of several drawees not being 
partners in the following instances: — 

{a) If the drawee fails to accept the bill within 48 
hours of presentment for acceptance, or refuses 
to accept, the bill becomes dishonoured at once. 

( b ) When the drawee seeks to qualify his acceptance 

the holder may treat the bill as dishonoured. 

(c) In cases where presentment is excused but the bill 

remains unaccepted, it is dishonoured. 

The following are cases when presentment for acceptance 
is not required : — 

( i) When the drawee is a fictitious person. 

( ii) When he cannot be found on reasonable search. 

(iii) When the drawee is incompetent to contract. 

(iv) When the drawee becomes bankrupt or dead (S. 91). 

A drawee in case of need may accept and pay the bill with¬ 
out previous protest. This is an exception to the general rule 
that there must be a previous protest before payment by the 
acceptor (S. 116). 

Dishonour by non-payment :—A bill of exchange is dis¬ 
honoured when after its acceptance it is presented for payment 
on maturity the acceptor fails to make such payment. A pro¬ 
missory note is dishonoured when its maker fails to make pay¬ 
ment on the due date. Similarly a cheque is dishonoured when 
the drawee or banker refuses to pay the amount (S. 92). An 
instrument also becomes dishonoured at the due date for pre- 

21 
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sentment when no actual presentment for payment in necessary 
under certain circumstances (see the circumstances previously 
mentioned as to when presentment is unnecessary, Sec, 76)* 

Drawee in case of need :—A bill, wherein a drawee in 
case of need is named, is said to be dishonoured, only when it 
has been dishonoured by such drawee. That is, the bill must 
be presented to such drawee for payment (S. 1X5). The effect 
of this section is to make the presentment to the drawee in 
case of need obligatory on the holder; and the drawer is 
absolved from liability on the bill if it is not so presented. 
(Bahadur Chand v. Ghulab Rai> 11 Lab. 3). 

Distinction between dishonour by non-acceptance and non - 
payment: —The consequences of both kinds of dishonour are 
the same, in both of ‘which an immediate right of action arises 
against the drawer and the indorsers. The only point of differ¬ 
ence between them is that on dishonour by non-acceptance no 
right of action accrues against the drawee as he is no party to 
the instrument, hut in the case of dishonour by non-payment 
the drawee is liable as he has become a party by accepting 
the document. 

Notice of dishonour: —In case of a negotiable instrument 
being dishonoured, the holder or the party remaining liable 
on the instrument must give notice of the fact promptly, to 
all other parties whom the holder seeks to make liable on the 
instrument (S. 93). 

It is safer for any party receiving such notice to give 
notice on his part to any prior party whom he intends to make 
liable, because the holder may have omitted to give notice to 
such party and in that case if he does not give such notice his 
remedy will be lost (S. 95). When an instrument is dishonour¬ 
ed, and it is presented through the agent of the holder and 
the agent gives notice of the dishonour to his principal who 
again gives notice to all prior parties, in such a case the agent 
is entitled to the same time for giving notice to his principal 
which the holder himself would have been entitled to, and his 
principal on his part will be entitled to a further like period 
for giving notice (S. 9G). 

Form and contents of notice: —Notice of dishonour may 
be given to a duly authorised agent of the person to whom it 
is intended to be given or in case of his death to his legal re¬ 
presentative, or in case of insolvency to his assignee (S. 94). 
When the party giving notice is ignorant of the death of the 
person to whom the notice is given, a notice addressed to the 
dead person will be sufficient (S. 97). 

The notice may be oral or written and may be in any form. 
But it must he given within a reasonable time at the place of 
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business or at the residence of the party for whom it is intend¬ 
ed. If it is sent by post, it is sufficient if it is properly 
addressed and put into the poet box. 

It must inform the party that the instrument has been 
dishonoured by non-acceptance or by non-payment and he will 
be liable thereon (S. 94) 

Default of notice :—If the notice of dishonour is not duly 
given, the drawer and the indorsers are discharged from the 
liability as we have seen that the liability of the drawer (S. 30) 
and that of the indorser (S. 35) arise only when notice of dis¬ 
honour has been given to them. 

Notice of dishonour is unnecessary :—A notice of dishonour 
is unnecessary in the following cases:—(1) When the party 
who is entitled to notice disposes or waives his right to get 
it, c.#., when the instrument contains the following statement 
“Notice of dishonour waived.“ (2) When the drawer himself 
had stopped or put impediment on payment to the holder. 
(3) When the party to be charged by notice does not suffer any 
damage, c.//.* where the drawer having a balance of Its. 500/- 
only at his bank draws a cheque for Ks. 800/- and it is dis¬ 
honoured, he is not entitled to any notice. (4) When the party 
to whom notice is to be given cannot be found after due search. 
(5) W hen the party giving notice is for any reason unable 
without any fault oi his own to give it. \fi) When the acceptor 
is the same person as the drawer, no notice to the drawer is 
necessary. This is so even when the acceptor is one of the 
drawers. (7) In case of a promissory note which is not nego¬ 
tiable. (8; When the party entitled to notice promises uncon¬ 
ditionally after knowing the facts to pay the amount (S. 9^) 

Reasonable time: —Notice of dishonour must be given 
within a reasonable time. 

In determining a reasonable time the nature of the instm-* 
xnent and the usual course of dealing with lespeot to similar 
instrument, must be taken into consideration, and in comput¬ 
ing such time public holidays shall be excluded (S. 105) 

If both the holder and the party to whom notice of dis* 
honour is given, carry on business or live in different places, 
notice despatched by the next post or on the day next after 
the day of dishonour is to be deemed within reasonable time 
But if they live or cnrrv on business in the same place it must 
be posted in sucb a time so as to reach its destination on the 
day next after the day of dishonour (S. 106). 

Any prior party intending to give notice of dishonour to 
his prior parties will have the same time as he would have bad 
if he had been the holder (S. 107), 
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Noting:—As soon as a note or bill is dishonoured, the 
holder has an immediate right against the drawer and the 
indorser. But to enforce that right due notice of dishonour is 
to be given (S. 30) Noting and protest provide convenient 
mode of authenticating the fact that a document has been dis¬ 
honoured. 

Besides giving notice of dishonour to prior parties the 
holder may cause the dishonour by non-acceptance or non¬ 
payment to be noted by a notary public upon the instrument 
or upon a paper attached thereto within a reasonable time of 
dishonour specifying (a) the fact of dishonour; ( b ) notary's 
initials; (c) the date of dishonour; ( d) the reasons ihareof; (e) 
reference to the notary’s register; (/) the notary's charges; 
(S. 99). % 

Advantages of Noting:—(1) Notary being a person well- 
acquainted with such transactions may direct the holder to 
pursue the proper course and may be a convenient witness of 
the presentment and dishonour in a suit. 

(2) Secondly, this practice being of general use, if it is 
not done, suspicions about some irregularity is roused. 

(3) Thirdly, presentment and dishonour may be traced 
from the register in the notary’s office. 

(4) In case of loss of the original, a copy can be obtained 
from the notary’s office. 

Notary public:—Notary public includes any person ap¬ 
pointed bv the Provincial Government to perform the func¬ 
tions of a Notary public under the Act. The Provincial Gov¬ 
ernment appoints Notaries Public under sections 138 and 139 
of the Negotiable Instruments Act and makes rules for the 
exercise of their functions, A Notary Public is to attest or 
authenticate documents or contracts as wanted by the public, 
to preserve them in better custody, and supply copies of the 
same when required. The principal duty of a Notary Public 
is to make a note of dishonour by non-acceptance or non-pay¬ 
ment of any bill of exchange, or non-payment of a promissory 
note, and to note a protest, and grant a certificate of such 
protest (R. 3). 

Appointment and functions of Notary public: —The Central 
Government may appoint any person by name or by virtue 
of his office to be a notary public and to exercise his functions 
as such within any local limit (a. 138); and may make rule* 
for their guidance and control and fix the fees payable to 
them (s. 139). 

Notary public is to keep books for recording declarations 
of payment for honour (S. 113). He shall register notings and 
protests. He shall “keep a substantial blank book in winch 
to enter copies of all the letters which he may write for pre- 
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son ting bills for acceptance or payment or for better security; 
of all bills, noted or protested or paid for honour together with 
all the indorsements thereon (including that made by them* 
selves to the effect that the bill has been noted or protested for 
non-acceptance or non-payment or want of better security); 
and of all protests made by himself and of all declarations 
made by payees for honour. He shall, further upon examina¬ 
tion of each entry in the book, put his signature thereto, and 
where demand of an acceptance or payment or better security 
was made by a clerk shall cause him to affix his signature also 
to the entry relating to the demand. This book shall be 
known as the Notarial Register. He shall allow inspection 
of his Register not more than twice a year by the District 
Judge or any officer appointed by the Provincial Government . 99 

Protest:—A protest is a certificate granted by a notary 
public after noting the cause of dishonour within a reasonable 
time (b. 100). Such certificate is to bear a ‘notarial* stamp 
(s. 100). 


Protest for better security : —A holder of a bill of exchange 
ma\ even before its maturity cause a notary public to demand 
better security, when the acceptor becomes insolvent or his 
credit has been publicly impeached. And upon refusal by the 
acceptor within a reasonable time to furnish better security, 
the notary public is to grant a certificate noting the fact of 
such refusal which is known as a protest for better security 
(s. 300). Though a protest for better security does not entitle 
the holder to turn to the drawer and the indorsers for pay¬ 
ment, yet upon such protest the bill may be accepted for 
honour after such protest. 

Contents of protest:—A protest must contain each of the 
following particulars:—It must contain (a) either the instru¬ 
ment itself or a literal transcript of the instrument; (b) the 
name of the person for whom and against whom the instru¬ 
ment was protested; (c) a statement that payment or apy 
auce ox better security as the case may be, has been d ■ c holder 
of such person by the notary public, with the V* ho drawn 
answer or a statement that he gave no answer ("■ 83), or 
not be found; (d) the place and time of di sum 

place and time of refusal to give better s«u- .. ,, . 

cripiion of the notary public; (f) in the instrument 

for honour or of a payment for honcfi*“ er * lt V01 d against any 
by whom, and that of the person*-* / wa ? ma ?Je i* 5 
in which, such acceptance or poM^JL Pities (S. 87). But 
(g. 101), I'l^ave become parties to the 

Notice of protoot -.—In »•. 

mdim-y by law, notice of 4 (V „ ; 

notice of dishonour. 


pulsory by law, notice of *M&nn & Co v » a rf ' : 
notice of dishonour. SugL i n \ t, f? ’ * * Co,, S2 Boat, 

manner and cireWan!^ ayment 
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even be given by the notary public (s. 102). This is so in case 
of certain foreign bills when the law of the place where it is 
drawn requires it (s 104). 

Protest may be waived in the same way as dishonour, 
either by expressly dispensing with it or by subsequent pro¬ 
mise to pay the amount of money due under the instrument, 
I)qte of protect :—When a protest is iequired to be mad# 
within a certain time, it will be sufficient when it has 
noted within that time. For a protest relates back to the ddb 
of noting (s. 104A). * 

Place of protest: —When a bill is drawn at one place h^ 
is made payable at some othei place and is dishonoured fey 
non-acceptance at the latter place, it may be protested iof* 
non-payment at the place specified for payment (s. 103), ^ 

Noting and protest are not compulsory, it depends upon 
the option of the holder, it is compulsory for foreign bill#: 
(S. 104). Cheques are excluded from this procedure as Sa. 9® 
and 100 do not mention the case of cheques. 

Discharge of parties from liabilities 

Discharge of liabilities takes place by payment of th# 
amount due on the instrument. Any party to the instrument 
may pay the amount due to the holder and take up the iustrl^ 
ment thus discharging the liabilities of one or more parties 
(S. 78), but the liabilities of others will stand so long thu 
document itself is not discharged. * 

(1) By paymevt :—The complete discharge of a negotiable v 
instrument takes place only when payment is made to ife& 
holder of the instrument by the maker, drawee or the acceptor 
at or after maturity (S. 81). In case of instruments payable 
to bearer, a discharge may take place even though ‘payment* 
% /iot made to the holder but to any person in possession (S, 
is x s m 

°f ^ ie bolder :—The parties to an instru- 
nrotest (S 3 ) ,isc barged from their liabilities by the laches 
** k in presentment for acceptance when it m 

Appointment presentment for payment (Ss. 61, 64). 
Government may i* 1 '' , . 

of his office to he a n^e of dishonour to the person who is 
as such within any locaFent, relieves him of the liability, 
for their guidance and coiner are not discharged either by 
them (s 139). of ^o^oe (S. 93). The drawer 

Notary public is to keep \of bis liability by mere non- 
of payment for honour (S. 113).mreaaonable length of time 
protests. He shall “keep a subs* ; when he actually suffer* 
to enter copies of all the letters wWso to the extent of such 
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(3) By cancellation : —If the holder cancels acceptor’s or 
indorser's name with the intention of discharging him, then 
the latter’s liability to the holder or any party claiming undeif 
such holder, will be discharged (s. 82 {a) ). And in such a 
case the discharge of an acceptor or an indorser will have the 
effect of discharging the liabilities of other parties who had 
a right of recourse against the party thus intentionally dis- 
40). 

* 4 It is to be noted that when a party is discharged by can- 
there must be that intention on llie part of the party 
*-det) cancelling, and such cancellation must distinctly 
on the body of the instrument itself. If the cancella* 
h done by mistake, it cannot operate as a discharge. An 
-^tension of time, by consent of parties, does not operate as 
4 cancellation {Cox & Co. v, Pestonji & Co., 50 Bom. 656). 

* Cancellation of the name of a party on the instrument 
discharges not only that party but also all subsequent parties 
]*%) have a right against the party whose name is cancelled. 
* (4) By release :—The holder may also discharge in any 

JjjHfl&eir manner than by way of cancellation. Such discharge 
take place by agreement to release, or in any other way 
!»y Which a release can be inferred. For example, an inatru- 
shent may be discharged if the parties so intend by the 
: execution of a new one, or by part satisfacton (s. 82 (b) ). A 
discharge by renunciation must be distinct and clear. 

A discharge can also be effected by any agreement be- 
l^eea the parties under Ss. 62, 63 of the Indian Contract! 
4^, either to substitute a new contract or to accept part 
i«*yment. 

(5) Discharge by operation of law : —A discharge may 
take place by the insolvency of debtor, or by lapse of 

S e fixed for enforcing the remedy, or by merger of the 
rument by the passing of a decree thereupon 
< (6) Discharge of parties takes place also when the holder 

of a bill of exchange allows more than 48 hours to be drawn 
for deliberation whether he would accept or not (S. 83), or 
takes qualified acceptance or one limited to part of the sum 
mentioned in the bill. (S. 86). 

(7) Any material alteration of a negotiable instrument 
while in the custody of the holder renders it void against any 
party who does not consent to it, unless it was made to carry 
out the common intention of the original parties (S. 87)* But 
the acceptor and indorser who have become parties to the 
instrument after the alteration are bound (S* 88). 

*4 Iterations regarded as material in the following cases : 
—( i ) alteration in date (Pestonji & Co. v. Cos & Co., 52 Bom. 
589 (F.O.)), (it) alteration in the time of payment, (tit) al¬ 
teration in the place of payment (Lakshfmtmmal v. frmw 
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simha Raghaba Iyengar, 38 Mad. 746), ( iv) alteration in the 
sum payable, (v) alteration in the rate of interest, (vi) al¬ 
teration in the medium of payment, (t fit) alteration by add¬ 
ing new parties (Gout Chandra v. Prasanna Kumar, 33 Cal. 

Exceptions :—In the following cases however an altera¬ 
tion though material does not vitiate the document. ( i) Al¬ 
teration made before the completion of the instrument, Le*, 
either before it is issued negotiated or delivered, (ii) Altera¬ 
tion made to correct a bona fide mistake, (iii) Alteration 
made with the consent of the parties, (iv) The holder in due 
course of an instrument which had originally been incom¬ 
plete but was completed subsequently, may make the original 
drawer or maker liable under it (s. 20); (v) similarly con¬ 
version of indorsement in blank into indorsement in full by a 
holder will not discharge the liabilities of parties thereunder 
(S. 49); (vi) crossing and re-crossing of cheques will not 
affect the liabilities of parties thereunder (S. 125). 

Any material alteration by way of qualified acceptance 
may have the effect of discharging the parties it it is made 
without their consent (S. 86). 

Acceptor or indorser after alteration is not discharged: 
—An acceptor or indorser of an instrument which had been 
previously altered cannot claim to be discharged on account 
of an> previous alteration in the instrument (S. 88). 

Discharge of bill :—If the acceptor becomes the holder 
Of a bill in his own right after maturity, the bill is discharg¬ 
ed. This is based on the principle that a principal debtor can 
not at one and the same time be the principal creditor. When 
the acceptor gets the bill after its matuntv while in course 
of its negotiation and becomes the holder in due course in his 
own personal right and not in any representative capacity or 
on behalf of some body, it may safely be presumed that he 
received proper consideration for it, hence in such circum¬ 
stances the bill may be said to have exhausted itself or been 
finally discharged (s. 90). 

Proportionate discharge of drawer :—The drawer suffers 
actual damage through delay in presenting a cheque by the 
holder to the banker within a reasonable time of its issue, the 
drawer will be difcharged to that extent. For example, A 
draws a cheque for Rs. 1000/-, and within a reasonable time 
of its issue he had funds at the bank to the extent of 
Re. 600/-. The cheque is not presented within that time and 
the bank fails. Here the drawer will be discharged of hia 
liability under the cheque to the extent of Rs. 600/- only. 
In such a case the holder may prove for Rs. 600/- in the in¬ 
solvency proceedings of the bank and can claim the balance 
from the drawer (s. 84). 



LAW RELATING TO NEGOTIABLE INSTRUMENTS 


329 


In determining reasonable time the following things 
must be considered:—(1) The nature of the instrument, (2) 
usage of trade, (3) usage of bankers and the particular facts 
of the case. 

Discharge of banker \ —The drawee (banker) is discharged 
if he makes payment in due course of a cheque payable to 
order which is purported to be indorsed by or on behalf of the 
payee. The banker is not liable, if he bona fide makes pay¬ 
ment according to the tenor of the instrument, even though 
there may be a commission of a forgery due to the negligence 
of the drawer in respect of the drawer’s signature or the 
amount or the indorsee’s signature when none of these for¬ 
geries is palpable from the document itself (s. 85). 

Discharge by bona fide payment of altered instrument : 
—The payment in due course by a person or banker liable to 

? >ay under an instrument, will discharge him from all liabi- 
ity thereon when any material alteration in any kind of in¬ 
strument or any crossing of a cheque was not apparent on 
the face of the instrument (a. 89). 

PAYMENT 

Payment to whom: —In order to discharge the parties 
(i.e,, the maker or the acceptor) of a negotiable instrument 
, from the liabilities, payment should be made to the holder 
of the instrument (S. 78). Payment may be made to the 
accredited agent of the holder as well. (Lloyd’s Bank v. 
Corke, r 19073 1 K. B. 794). Although according to the defi¬ 
nition of holder under S. 8, a thief or a finder of a negotiable 
instrument is not a holder, yet in case of a bearer instrument 
or an instrument indorsed in blank, in which the title passes 
by mere delivery a payment to a thief or a finder gives valid 
discharge (S. 82, cl. (c) ). t 

Payment by whom: —Payment must be made either by 
the maker or the acceptor ai the case may be, payment by 
any other person does not discharge the liability of the for¬ 
mer persons, of course under S. 41 of the Indian Contract 
Act a third person may pay off the debt due under a contract 
and such payment when accepted discharges the liability. 
But it must be made with the authority of the debtor. (In re 
Rowe, 119043 2 K. B. 483). If the amount is paid by the 
drawer or the indorser, the acceptor is liable to such drawer 
or indorser, except for the accommodation bills of the drawer 
or the indorser. (Jameson & Co. v. Scott * 36 Cal. 291). 

Payment in due course:—It means payment made ac¬ 
cording to the intention of the parties appealing from the 
in*ae of the instrument, to the person in possession thereof 
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under circumst»ances which do not excite any suspicion in the 
mind of a reasonable man (8. JO). But a payment'made in 
good faith to the bearer of a bearer instrument is a payment 
m due course even when the bearer is a thief and the pay¬ 
ment was made without any knowledge of such theft. (31 Cal. 
249 Bhagwan Das \. Greet) (s. 10). 

Payment oi Interest:—If the rate of interest is specified 
in the bill or note, it will be calculated at that rate untiU 
tender or realisation of the amount. If a suit is instituted for 
the recovery of the amount it is at the discretion of the Court 
to allow interest at any rate to be fixed by it, from the date 
of the institution of the suit until the date of the decree or 
the date of realisation after decree. (S. 79). But the Court 
may also exercise its discretion to award interest at any lesser 
rate inspite of a stipulation in the instrument for a higher 
rate in the following cases:—when the rate was fixed under 
undue influence (secs. 16, (3) and 19A Contract Act) or the 
stipulation for interest was penal in its nature (sec. 74, Con¬ 
tract Act), or the rate is excessive being the result of the 
exercise of unfair dealings between the parties (Usurious Loans 
Act of 1918). For example, the stipulation for payment of 
enhanced interest in default of payment of the principal or 
an interest on a certain date from the date of the bond is 
penal. ( Mackintosh v. Crow , 9 Cal. 689.). 

When the rate of interest is not specified in the instru¬ 
ment, interest will be calculated at the rate of six per cent, 
per annum from the date when the amount ought to have 
been paid, until tender or realisation, or until such date as 
directed by the Court. This is so even when there is a colla¬ 
teral agreement between the parties fixing the rate of in¬ 
terest. The indorser of an instrument dishonoured by non¬ 
payment is duly liable to pay interest from the date of re¬ 
ceipt of notice of such dishonour by him (S. 80). 

The Court has the discretion to grant interest for the 
period after the institution of the suit, and as a general rule 
it is to grant interest for that period at the contract rate, 
unless it is considered unjust to do so \Orde v. Skinner , 3 
All 91 (P.C.) ). 

Delivery of instrument or indemnity on payment:—The 

instrument must be shown and delivered to the party liable 
to pay, on payment of the amount and in case of loss of in¬ 
strument, he is entitled to an indemnity against any further 
claim upon same against him (S. 81). 

Acceptance and Payment for Honour 

When a hill of exchange is dishonoured by non-accept¬ 
ance by the original drawee and the fact of non-acceptance 
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is noted and protested, the law allows a stranger to come in 
to accept by writing on the bill (S* 108); in order to save the 
credit or honour of the drawer or some party to the bill, par¬ 
ticularly if such a party lives far away from the place of 
dishonour. 

But such an acceptance is of no effect unless the holder 
consents t-o it. 

Formalities for acceptance for honour: —Such an ac¬ 
ceptance to be valid, 

(1) should be written by the acceptor under his hand 

(2) should declare that he accepts the protested bill 
for the honour of the drawer or the indorser 
(S. 109). 

(3) Tt must refer to the whole amount of the bill 

It the acceptance does not mention for whose honour it 
is made, it is to be deemed to be made for the honour of the 
drawer (S. 110). 

Rights and duties of acceptor for honour:—An acceptor 
for honour is liable on the bill to the holder and to all the 
parties subsequent to the person for whose honour he accepts. 
The acceptor for honour is liable to pay only when certain 
conditions are fulfilled by the holder. 

(1) That the bill was presented for payment to the 

drawee at its maturity. 

(2) The drawee refused to pay or honour the bill. 

(3) The holder had the bill noted and protested. 

(4) The bill was again presented to the acceptor for 

honour, at its maturity. 

(ft) The bill should be presented to the acceptor for 
honour not later than the next day after the day 
of dishonour, but if the address given by suck 
acceptor is different from the place of payment it 
is sufficient if the bill is forwarded for present** 
ment on the day next after the day of maturity 
(8s. Ill, 112). * 

The acceptor for honour has the right of being compen¬ 
sated for all loss or damage sustained by Mm as a conse¬ 
quence of such acceptance, by all the parties prior to him 
< 8 . 111 ). 

Payment for honour :—The general principle of law is 
that no person can become a creditor to another by paying 
the debts of the latter voluntarily without the knowledge or 
consent of that party. But in case of a bill of exchange when 
it is refused payment and has been noted and protested, any 
person may pay up the sum due on it for saving the credit 
of another party. 
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Acceptance for honour cannot be made by persona liable 
on the bill, but payment for honour can be made even by 
drawee or an indorsee. Acceptance for honour is fco be made 
before the bill is overdue, while payment for honour is to be 
made after maturity, after default of the drawer or the ac¬ 
ceptor. In the case of acceptance holder’s consent is required, 
there is no such option in the case of payment of honour. 
Payment for honour should not be made unless the bill has 
been protested. 

Formalities for payment of honour :—The person making 
such payment is to appear before a notary personally or 
through an agent and make a declaration that he intends to 
pay the bill mentioning the name of the person for whose 
honour the payment is to be made. This statement is to be 
recorded by the notary (S. 113). 

Rights and duties of payer for honour:—He acquires the 
rights of the holder who has been paid off. So he can enforce 
his right against the party for whose honour he paid the 
amount and against all parties prior thereto. But if he in¬ 
tends to make any prior party liable he must give notice in 
the same manner as the holder would have been liable to 
give it. He is entitled to get the amount paid together with 
the interest thereon and all expenses properly incurred in 
making such payment (S. 114). 

Afier payment for honour, the hill loses its negotiability 
as the payer for honour cannot be said to be a drawer, payee 
or indorsee capable of negotiating the bill. 

Compensation in Case of Dishonour;—There is a slight 
distinction between the rules for determining the amount of 
compensation payable to the holder and the rules for deter¬ 
mination of the compensation payable to any indorser. 

Compensation to holder :—He is entitled to the (a) 
amount due on the instrument, together with the interest 
upon the principal, calculated according to the rules under 
sections 79 and 80; (b) proper expenses for presenting, not¬ 
ing, and protesting the same; (c) when the person liable to 
pay resides at a different place from that at which the in¬ 
strument was payable, the holder is to receive the sum at 
the current rate of exchange between the two places (S. 117 
(a) and (6) ). 

Compensation to indorser :—The indorser who being 
himself liable under the instrument has paid the amount due 
thereon, is entitled to recover, (a) the amount actually paid 
with interest at six per cent, per annum from the date of 
payment until tender or realisation thereof, and (b) all ex¬ 
penses caused by the dishonour and payment* When the in- 
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dorser and the person liable to pay the amount, reside at 
different places, the sum is to be calculated at the current 
rate of exchange between the two countries (S. 1 IT (c) (d) ). 

Re-draft :—The party entitled to compensation may 
draw a bill on the party liable to compensate him, payable at 
sight or on demand tor the amount clue to him according to 
a calculation under the aforesaid rules. This is known as a 
re-draft (S, 117 (e) ). Thus the holder or the indorser who 
has paid the amount may issue a re^drafr. 

This re-draft is to be accompanied by the instrument dis¬ 
honoured and the protest thereof, if any. And upon the dis¬ 
honour of this re-draft, the party making the same, will be 
entitled to the compensation from the party dishonouring it, 
calculated in the same manner as in the case of dishonour of 
the original bill (S. 117 (e) ). 

Statutory presumptions as to Negotiable Instruments: — 

(a) The first presumption is that all negotiable instruments 
were made drawn, accepted or indorsed for consideration. It 
is peculiar to negotiable instruments as it is not available in 
case of ordinary contract (see Consideration in contract). 
This presumption is not conclusive but is rebuttable by show¬ 
ing that there was no consideration for an instrument. Other 
presumptions are: (b) that an instrument was made or drawn 
on the date borne by it; (c) that an accepted bill was accept¬ 
ed within a reasonable time after its issue and before its matu 
rity; (d) that a transfer of an instrument was made before its 
maturity; (e) that the indorsements were made in the order in 
which they appear m the instrument; bm it may be shown 
when the indorsements are dated that the indorsements ac¬ 
tually took place in a different order; (f) that a lost instru¬ 
ment was duly stamped; and (g) that a holder of an instru¬ 
ment is a holder m due course. But this presumption in 
favour of a holder may be rebutted by showing that the in- 
vstrument was obtained from the lawful custody of a person 
by means of an offence or fraud or for unlawful considera¬ 
tion, act or omission, intentionally caused or permitted 
in due course (S. 118). (h) When protest i* proved it is pre¬ 
sumed that the instrument has been dishonoured (S. 119). 
But this does not arise by a mere proof of noting. 

Estoppel:—Estoppel is defined m section 115 of the Indian 
Evidence Act thus:— 4 'When one person has by his declara¬ 
tion, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act upon 
such belief, neither he nor his representative shall be allowed, 
in any suit or proceeding between himself and such person 
or his representative, to deny the truth of that thing/* 
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(i) Estoppel as to validity : —The maker oi a promissory 
note, the drawer of a bill or cheque, and the acceptor of a bill 
for the honour of the drawer shall not be allowed to question 
the validity of the instrument as originally made or drawn, 
in a suit brought by a holder in due course (S. 120). But 
this rule of estoppel does not apply to a minor (S. 26). 

It has been laid down in section 117 of the Indian Evid** 
ence Act that no acceptor of a bill of exchange shall be 
permitted to deny that the drawer had authority to draw such 
bill or to indorse it; and explanation I to that section says 
that the acceptor of a bill of exchange may deny that the bill 
was really drawn bv the person by whom it purports to have 
been drawn. 

(ii,t Ais a capacity of payee :—The maker of a note, and 
the acceptor of a bill of exchange payable to order are not 
entitled to question the existence of payee's capacity, at the 
date of the instrument, to indorse the same (S. 122). We 
have seen in the chapter on liability of parties that an accep¬ 
tor of a bill is liable under an instrument even when the in¬ 
dorsement thereon was forged when he knew at the time of 
his acceptance that it was so forged (S. 41). Similarly an 
acceptor of a bill drawn in n fictitious name and payable to 
drawer's order is liable to a holder in due course claiming 
under an indorsement purporting to be made bv the drawer 
(S. 42j. 

Thus the maker or the acceptor shall not be allowed to 
say that the payee was an infant or insane or a corporation 
without legal existence at the date of the instrument. But 
this rule will not be applicable when the person becomes 
insane or insolvent after the making of the note. 

(iii) A* to signature , etc. :—An indorser of negotiable 
instrument shall not be allowed to deny the signature or 
capacity to contract, of any prior party, in a suit by a subse¬ 
quent holder (K. 122). ' 

Foreign instruments :—A negotiable instrument may be 
drawn, accepted or indorsed in different places governed by 
different local laws. Tn such a case the question arises as to 
the mode of such drawing, the liability of the parties and the 
procedure of action in cases of suits brought on the negotiable 
instrument. 

When the parties themselves expressly stipulate that the 
rights and obligations should be governed by a particular 
law—there is no difficulty. But in the absence of such 
stipulations certain rules of international law are to be 
followed. 

Law as to form and procedure :—So far as the form of 
drawing, acceptance or indorsement is concerned the law of 
the place where the contract is made is applicable. 
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As regards the procedure for action and the remedies of 
the party suing, the law of the place where the act km is 
brought will apply. 

Liability of parties under a foreign instrument : —The 
liability of the maker or drawer of a foreign instrument will 
be governed by the Lea loci contractus, that is, the law of the 
place where the instrument was made or drawn. And the 
liability of the acceptor or indorser will be governed by the 
Lea loot solutionis, that is, the law of the place where the 
instrument is made payable (S. 134). 

In some cases the law of domicile (Lex domicile) of the 
contracting parties is to be taken into account for ascertain¬ 
ing their intention and for determining whether or not such 
intention can bo legally given effect to according to that law. 
The remedies for breach of any contract with reference to 
any negotiable instrument (the parties, right to sue, th6 
limitation for the suit, the form of the suit, the nature and 
effect of tiie remedy, etc.) are to be determined by a reference 
to the law of the place where the action is brought (Lea fori). 

Low regarding dishonour :—When a negotiable instru¬ 
ment is ma<Je or indorsed in one country and is made payable 
in a different country, the law regarding dishonour will be 
th«* law where it is made payable (S. ITi). 

Ek option to Lev loci Contractus :—Tf an instrument is 
drawn, accepted or indorsed out of British India, according 
to the law of British India, and subsequently accepted or 
indorsed in British India, it will not be invalid even when it 
is found that it was made or drawn under circumstances 
making it invalid under the law of the country where it was 
originally made or drawn (S. 136). 

In India proof of foreign law may be given in three ways 
—hv text books—by testimony of experts—by opinion of 
foreign Courts. 

Summary procedure in suits on Negotiable Instrument; — 

The Civil Procedure Code (V of 1908) Order XXXVII 
mentions certain rules for expediting suits on negotiable 
instruments. It is optional for the holder whether to take 
resort to such a summary procedure or to bring a suit in the 
ordinary manner. 

The advantage of a summary suit is that the defendant 
is (a) not as of right as in an ordinary suit, entitled to appear 
and defend the suit. He has to apply for leave of the Court 
to defend within 10 days from the service of summons to him 
(Limitation Act Sch. I, Art. 159). Such leave will be grant¬ 
ed only if the affidavit filed by the defendant discloses facte 
which would shift the onus of proving consideration on the 
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plaintiff, etc. If no leave is granted, the plaintiff is granted 
a decree, (b) Such a suit is to be brought within 6 months 
from the date on which the instrument becomes payable, 
while the period of limitation for ordinary suit is 3 years. 
{Limitation Act Sch. I, Art. 5). (c) Summary suits are to 
be brought in High Courts of Bombay and Madras, Small 
Causes Courts, chief Courts of Sind and Lower Burma. 



CHAPTER X 

COMMERCIAL SECURITIES 

MORTGAGE 

A mortgage is the conveyance of an interest in specific 
immoveable property, for securing the re-payment of money 
advanced, or th be advanced by way of loan, or an existing 
or future debt, or the performance of an engagement which 
may give rise to a pecuniary liability (8.^58 (a) Transfer of 
Property Act IV of 1882). The essential elements of a mort¬ 
gage arc :—(i) transfer of an interest in certain immoveable 
property by way of a security for the payment of loan, (ii) 
the money secured may have reference to an existing or 
future debt, or (iiP the performance of an engagement en¬ 
tailing a pecuniar) liability. 

The transferor of the property is called a mortgagor , and 
the transferee a mortgagee . The principal money and in- 
tetewt, the payment of which is secured for the time being, 
are called mortgage money , and the instrument (if any), by 
which the transfer is effected, is called a mortgage deed . 

Diminution from pledge ;—In a pledge the property given 
security is moveable property , and may be given for the 
performance of a mere promise which may not give rise to 
any pecuniary liability. In it possession of the property 
must be delivered to the lender, whereas ip a mortgage such 
delivery may not take place. The pledge in case of non¬ 
payment can only sell the property for the purpose of realis¬ 
ing the amount of his debt, but in a mortgage, the mortgagee 
may have the right to foreclose , that is, the right to become 
the absolute owner of the property, upon failure of the 
debtor to pav Hie amount of debt, within the specified time. 

Kinds of mortgages :— There are six kinds of mortgages 
re< ognised by law in India:—(1) simple mortgage, (2) mort¬ 
gage by conditional sale, (d) usufructuary mortgage, (4) 
English mortgage, (6) mortgage by deposit of title deeds, 
luuitable mortgage, and ((>) anomalous mortgage (S. 68). 

L Simple mortgage:— I T nder a simple mortgage the 
mortgagor retains possession of the property but binds him¬ 
self personally to pay the mortgage money" and agrees that, 
the mortgagee shall be entitled to cause the property to be 
sold for the payment of the mortgage money, in case of his 
failure to pay it according to the terms of nis contract, 

22 
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The principal elements of a simple mortgage are: —(1) 
mortgagor's personal liability for the mortgage money, (2) 
mortgagee's right to have the property sold through Court 
for the realisation of the unpaid mortgage money, (3) there 
being no delivery of possession of the mortgaged property to 
the mortgagee. 

A mortgagee under this form has right of foreclosure. 

2. Mortgage by conditional sale :—Under such a mort¬ 
gagee the mortgagor ostensibly sells the mortgaged propeity 
with a condition attached to it that payment of the mortgage 
money being mad$, the sale shall become void, and the buyer 
shall re-convey the property, or on condition that if default 
in such payment is made on a certain date, the sale shall 
become absolute. In such a mortgage there is no personal 
liability of the mortgagor, the remedy of the mortgagee being 
that he becomes absolutely entitled to the property on de¬ 
fault of payment on a certain date. By such a mortgage the 
mortgagee ostensibly becomes the owner of the property, but 
he shall have to re-transfer the property, if mortgage money 
is paid to him on the appointed daw In Bengal a mortgage 
by conditional sale is called Kat Kabala. Such a mortgagee 
has the right of foreclosure and the right^ to get possession. 

3. Usufructuary mortgage :—When a mortgagor either 
delivers possession or agrees to deliver possession to the mort¬ 
gagee of the mortgaged property, and authorises him to re¬ 
tain possession, till the mortgage debt is paid or satisfied, 
and to receive the rents and profits from the property or 
parts thereof , in lieu of interest, or principal and interest, 
or partly in lieu of interest, or partly in lieu of principal 
and interest, it is called an usufructuary mortgage In 
Bengal it is known as KJuii K he lash i. 

Its principal elements are the following: —(1) The mort¬ 
gagee is entitled to possession either immediately or after¬ 
wards, (2) and is entitled to retain possession until satisfac¬ 
tion of mortgage debt, (3) he is to take the rents and profit® 
of the property or portions thereof, in lieu of interest, or in 
lieu of principal and interest, or partly in lieu of interest, 
or partly in lieu of principal and intemt, (4) there is no 
personal liability of the mortgagor, but (5; he is not entitled 
to get the property back until he pays off the mortgage 
money or until the mortgage money is satisfied out of rents 
and profits, as agreed upon. 

The mortgagee has in this case a personal remedy for 
non-delivery or disturbance of possession or he can bring a 
suit for possession. 

4. English mortgage :—When a mortgagor binds himself 
to repay the mortgage money on a certain date, and at the 
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same time transfers the mortgaged property absolutely to 
the mortgagee, subject to a condition that it will be re¬ 
transferred to him upon payment of the mortgage money as 
agreed, it is known as an English mortgage. 

The principal elements of this type are these :—(1) Mort¬ 
gagor binds himself to repay the mortgage money on a certain 
date, (2) the property is absolutely transferred to the mort¬ 
gagee, fci) a condition is attached that the property is to be 
re-transferred to the mortgagor on payment of the mortgage 
money on the fixed day. 

The mortgagee has three kinds of rights—a personal 
remedy, the right to foreclose and the right to sell. 

Its distinction from mortgage by conditional mle :—In an 
English mortgage there is a covenant to repay the mortgage 
mone>, whereas in a mortgage by conditional sale this element 
is absent. Again in an English mortgage the property is 
absolutely tiansferred to the mortgagee, so the mortgagee has 
the right to get its immediate possession, while in a mortgage 
by conditional sale, the sale being ostensible the mortgagee 
is not necessarily empowered to get immediate possession, for 
the sale to him may be absolute only when the mortgagor fails 
to repav on the fixed date. 

o. Mortgage by deposit of title deeds: —When a person 
delivers to lus creditor documents of title to immoveable pro¬ 
perty with the intention of creating security thereon, in the 
towns ot Calcutta, Bombay, Karachi, Madras. Rangoon, 
Afoulmein, Bassein and Akvab, the transaction is called a mort¬ 
gage by deposit of title deeds. It is commonly known as 
Equitable mortgage, and its essential elements are: —(a) deli¬ 
very ot documents of title to immoveable property to the mort¬ 
gagee or bis agent, (b) an intention to reate a security on 
them, no writing being necessary, 'c) it must take place in any 
of the towns named above. 

The moitgagee has the right to fore'lose and oell (S. %)., 

fi. Anomalous mortgage: —An anomalous mortgage is n 
mortgage which is not purely a simple mortgage, a mortgage 
by conditional sale, an usufructuary mortgage, an English 
mortgage or a mortgage hv deposit of title deeds. It is a 
mortgage combining in itself the elements peculiar to one or 
more mortgages mentioned before. The rights and liabilities 
under such a mortgage depend upon the terms of the agree¬ 
ment and on local usage (S. 98). 

Registration of mortgages :—A mortgage is perfected by 
registration and it takes effect from the date of registration 
and not from the date when the consideration is paid. 
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A mortgage by deposit of title deeds need not be registered. 
But a simple mortgage must always be registered* irrespective 
of the amount secured by it (even wlien'it is less than Bs. 100). 
In ease of any of the other mortgages when the principal 
money (excluding interest) secured is Rs. 100 or more, it must 
be made by a registered instrument, signed by the mortgagor 
and attested by at least two witnesses; and when the principal 
amount is less than Its. 100 it may be effected by a registered 
instrument as aforesaid, or by delivery of possession (S. 59). 

A memorandum embodying the contract of the equitable 
mortgage by deposit of title deeds is to be registered. (. Bhadrab 
v. Anath De, 24 C.W.N. 599). But a mortgage by deposit of 
title deeds may be created under a verbal arrangement. 

In order to get the instrument registered it must be signed 
by the mortgagor and attested hy at least two witnesses. 

Attestation: —‘Attested* in relation to an instrument, 
means and shall be deemed always to have meant attested by 
two or more witnesses each of whom has seen the executant 
sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and by the 
direction of the executant, or has received from the executant 
a personal acknowledgment of his signature or mark, or of 
the signature of such other person, and each uf whom has 
signed the instrument in the presence ot the executant; but 
it shell not be necessary that more than one of such witness* 
shall have been present at the vsume time, and no particular 
form or attestation shall be necessary (S, 3). A scribe is not 
an attesting witness unless he actually attests. M binash v. 
fhisarathi , 50 Cal. 598). 

Legal position of mortgagor: — 

(a) Liabilities :—He will be made liable for the following, 
unless there is a special contract to the contrary: — 

(]) It is implied that he gives a warranty of title so far m 
his interest, which is mortgaged, is concerned, ff his title is 
proved to be defective the mortgagee may immediately sue 
for the mortgage money with damages. 

(2) He is to defend, or if the mortgagee is in possession of 
the property, enable him to defend the mortgagor's title, that 
is, he must indemnify the mortgagee for the expenses incurred 
for protecting the title . 

(8) He is liable to pay all public charges on the property 
mortgaged when the mortgagee is not in possession of it. 

(4) When the mortgaged property is a lease-hold, the mort¬ 
gagor is to pay its rents and observe the conditions of*thc lease 
upto the time of the mortgage, and after that time he must do 
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thk same during the subsistence of the mortgage, and for a 
breach thereof he will be liable to indemnify the mortgagee 
against all claims sustained therefrom. 

(o) He is bound to pay off the prior incumbrances , if any, 
and pay interest thereon regularly until they are fully dis¬ 
charged. The failure to do so y^ill entitle the mortgagee to pay 
off the same, and claim to be indemnified for the expenses thus 
incurred (s. (55). 

(6) He is liable for injury to , or destruction */, the mort¬ 
gaged property in his possession, when such injury or destruc¬ 
tion would diminish the value of the property, and thereby 
render the security insufficient or when the security is already 
insufficient. But he is not liable, for any permissible waste. 
The mortgagee may sue for the mortgage money when the 
security is rendered insuffient in this way (S. 06)- 

A security is insufficient unless the value of the mortgaged 
property exceeds by one-third or if consisting of buildings, 
exceeds by one-half, the amount for the time being due on the 
mortgage (Exp!, to s. 66). 

(6) Nights of mortgagor: —(J*f Right of redemption: — 
The most important right of a mortgagor is his right of re¬ 
demption. it consists in getting back the property free from 
the mortgage the mortgagee must deliver the mortgage 
deed together with all documents relating to the property, and 
if he is in possession of the property, deliver back such posses¬ 
sion to the mortgagor, and at the cost of the mortgagor re¬ 
transfer the mortgaged property to him, and to give him a 
registered acknowledgment in writing that the interest of the 
mortgagee had been extinguished. This right is an indefeas¬ 
ible one and cannot be taken away by law or eontiact. It isi 
also knowm as cquiU of redemption. 

This right ot redemption is available to the mortgagor only 
when it has not been extinguished by act of parties or by de* 
eree of Court. Mortgagor claiming the right of redemption 
must pay or tender at a proper time and place the mortgage 
money to the mortgagee (s. Ofh But a person interested in 
it share ot the mortgaged property, cannot claim redemption 
by partial payment, unless it is shown that the mortgagee has 
acquired, in whole or in part, the share of the mortgagor 

Cleg on equity of redemption - Yny restrictive condition 
vtending to defeat or destroy this right of redemption is known 
as dug on the equity of redemption. 

The law' does not allow any ylog on the equity of redemp¬ 
tion. But by mutual contend between the parties the exercise 
of the right of redemption may be postponed for a time during 
the subsistence of the mortgage. 
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lYho may redeem ,:—The following persons are entitled 
to redeem (S. !)1): ia) The mortgagor, {b) any person other 
than the mortgagee who is sought to he redeemed, having any 
interest in the mortgaged property, (o) any surety for the pay¬ 
ment of the mortgage debt, ( d ) any creditor of the mortgagor 
obtaining a decree for the sale-of the mortgaged property. 


( ii) Right to get the mortgage debt assigned :—A mort¬ 
gagor may claim that the mortgagee should assign his mort¬ 
gage debt and transfer the mortgaged property to a third 
person as directed bv the mortgagor. But this provision does 
not apply in the case of a mortgagee who is or has been in 
possession (s GOA). 


(tii) Right of inspection and production of document : — 
The mortgagor havS the right to inspect and make conies from 
the title deeds in the custody of the mortgagee, at his own 
expense, at reasonable times, as long as his right of redemp¬ 
tion continues (s. GOB;. 


(iv) Right of separate redemption :—A mortgagor will be 
entitled to redeem any one or more mortgages given separately 
to the same mortgagee, ns h%likes (s. 01). Thus the mortgagee 
will have no right of consolidation of different mortgages 
unless there be a specific agreement for the same. 


(v) Right to recover possession :—An usufructuary mort¬ 
gagor may recover possession of the property together with the 
deeds relating thereto, under the following circumstances: 


(1) When the entire mortgage money has been satisfied 
out of rents and profits of the property, (2) when part only 
of the mortgage money (either interest in part or principal in 
part or both in part) has been satisfied out of the rents and 
profits or parts thereof, and he pnyt> or tenders or deposits the 
balance of the mortgage money, (3) when no such satisfaction 
as aforesaid has been made, he pays or tenders or deposits the 
entire mortgage money. When a period has been fixed for 
the payment of the mortgage money, the mortgagor will not 
be allowed to exercise his right under (2) and (3) till the ex¬ 
piration of that period (s. 62). 


(m) Right to accession :—The mortgagor on redemption is 
entitled to the accession to the mortgaged property during the 
subsistence oi the mortgage. But when separate possession or 
enjoyment of such acquisition is possible without detriment to 
the mortgaged property, he is to*pay the expense incurred by' 
the mortgagee for the acquisition if he intends to take it. If 
such separate possession is not ^possible the mortgagor may take 
it after paying the cost of such acquisition, when the accession 
was necessary for the preservation of the property or was made 
with his consent; if not, he is not bound to pay anything. 
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in e;me o£ an usufructaary mortgage the profits from the 
accession are to be set-off against interest upon the 'expenses 
unless there is a contract to the contrary (s. 63). 

(vit) Right to improvementto mortgaged property :—A 
mortgagor*will be entitled to the improvements to the mort¬ 
gaged property made by the mortgagee in possession. But he 
will not be liable for the cost of the improvements which do 
not. come within any of the following circumstances, viz., (a) 
when it was necessary for preservation, or (b) for preventing 
the security from becoming insufficient, or (c) when it was 
done in compliance with lawful order of public servant or 
authority (s. 63A). 

(viii) Right to the renewal of mortgaged lease ;—A mort¬ 
gagor is entitled to the benefit of a renewal of mortgaged lease 
obtained by the mortgagee, without being liable to pay any¬ 
thing towards its costs or expenses (a. 64). 

{ir) Right to lease mortgaged property :—A mortgagor in 
possession of the mortgaged property may grant lease thereof, 
which will be binding on the mortgagee, if in granting the 
same the following conditions are complied with :—(a) he 
must be in lawful possession of the property, fb) the lease 
granted shall be such as would be made in the ordinary course 
of manugeinent and in accordance with local law, custom or 
usage; (c) it shall reservo the best rent without any premium 
or advance rent, (d) without any renewal clause, (e) it must 
take effect within six months of its creation and (f) in case of 
h lease of buildings its duration in no case is to exceed three 
years and it shall contain clauses for payment of rent and for 
re-entry upon non-payment of the same. All these conditions 
may be varied by the terms embodied in the mortgage deed 
*s. 65A). 

(a) Right to deposit in court :—When the mortgage money 
becomes due and the mortgagor’s right of redemption hag not 
become barred, he may deposit the amount due on the mort¬ 
gage in the Court in which he might have instituted the re¬ 
demption suit. The money is to be deposited to the credit of 
the real mortgagee. If the mortgagee withdraws the amount 
ho deposited, the mortgagor will be entitled to a return of all 
documents in mortgagee’s possession. If the property had 
been in mortgagee’s possession, the mortgagor is entitled to a 
re-transfer of the same' (S. 83). The running of interest on 
the principal money shall cease from the date of tender or 
deposit in Court . But if there is a special condition entitling 
the mortgagee to a reasonable notice before payment or tender, 
bis right to interest will not be lost unless and until such 
notice is properJy given (S* 84), 
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Ki?hts of a Mortgagee 

Tie mortgagee has a right to bring u suit for sale, for 
foreclosure or for the mortgage money aceordinp* to the nature 
of the mortgage held by him. But when a mortgagee holds 
more than one mortgage from the .same mortgagor, he must 
bring one suit for those mortgages for which he has a right to 
a decree of the same nature and which have become due bv 
the dafte of the suit (s. 67A). 

fl) Right to foreclosure: —The mortgagee has, when the 
mortgage money bec omes due and is unpaid and no decree for 
redemption is passed, the right to get a decree from the Court 
declaring that the mortgagor shall be absolutely debarred 
from redeeming the mortgaged property. It is available only 
to a mortgagee by conditional sale, or a mortgagee under an 
anomalous mortgage by the terms of which he is entitled to a 
foreclosure (s. 67). 

/2) Right to sell: —When the mod gage money become* 
due and is not paid and before a decree is passed for ledemp- 
tion the mortgagee may obtain a decree from Court to have 
the property sold. But this right is not available to an usu¬ 
fructuary mortgagee or a mortgagee by conditional sale 
(s* 67 (a) ). 

(3) Right to sue for mortgage money ;—A mortgagee has 
the right to sue for the mortgage money only in the following 
cases:—(a) where the mortgagor binds himself to repay the 
same, (b) where the security ib rendered insufficient owing to 
no fault of the mortgagor or the mortgagee, and the mortgagor 
has failed to give enough security within a reasonable time, 
(c) when the security is lost entirely or partially owing to the 
faklt of the mortgagor, (d) where the mortgagee is entitled to 
possession, and the mortgagor fails to give or secure undisturb¬ 
ed possession (s. 68). 

The Court may in its discretion stay such a suit until tlu* 
mortgagee exhausts all his available remedies against the mort¬ 
gaged property. 

(4) Right to sell without intervention of court: —A mort¬ 
gagee has a right to sell the mortgaged property, without the 
intervention of the Court:—(a) where the mortgage is an 
English mortgage and ueither the mortgagor nor ihe mortgagee 
is a Hindu, Mahomed an or Buddhist or belonging 
to any other sect as specified by the provincial 
Government, (b) where the Secretary of State is the 
mortgagee and the power of such sale is expressly 
given. by the deed (e) where the mortgaged pro¬ 
perty is situated wholly or in part in any of the towns wherein 
an equitable mortgage is allowed, and the power is expressly 
given by the deed. The right can b# exercised only when, 
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three mouths’ notice has been given for the/ payment of the 
principal money, or when interest of five hundred rupees, or 
more is in aitear and remains unpaid for three months (s. 69), 
If this right is improperly or irregularly exercised the mort¬ 
gagee is liable for damages. He is also liable for the balance 
of the sale proceeds after payment of costs, charges and the 
the amount of mortgage debt to the mortgagor. Is. G9 (3) (4)3. 

(o) Right to appoint a receiver of the mortgaged property : 
—When a mortgagee has the power to sell the mortgaged 
property without the intervention of the Court, he shall have 
the right, instead ot so selling* the property, to appoint a re¬ 
ceiver over the income of the mortgaged property, 

A mortgagee of a public* utility concern cannot foreclose oi 
sell, his only remedy is to have a receiver appointed over the 
property. 

When a person is named in the mortgage deed to be the 
receiver, he is to be appointed as such; if no such person i* 
named, the mortgagee may appoint any person with the con¬ 
sent ot the mortgagor. In the absence ot any agreement re¬ 
garding such appointment, the mortgagee is to apply to the 
Court for the appointment of such a receiver. (s.69A). 

A mortgagee shall for the purposes of his security be 
entitled to any accession* to the mortgaged property (S. 70). 
The mortgagee is for the purpose of his security entitled to tb* 
renewal of the lease by the mortgagor when the mortgaged 
property i* a lease (S. 71). 

Other right*: —When the mortgaged property is sold for 
revenue or arrears of rent owing to no fault of the mortgagee, 
he will be entitled to the surplus sale proceeds for payment 
of the mortgage money (X 72 (13) ). When the mortgaged pro¬ 
perty in ac quired by the Government, the mortgagee is entitled 
to claim payment of the mortgage money out of the amount 
allowed a,> compensation for such acquisition (S. 72 ( 2 ) ), * 

When a subsequent mortgagee pays off a prior mortgagee 
he shall be subiogated to the rights of the mortgagee whose 
mortgage he redeems. 

He is entitled to withdraw the amount deposited in Conn 
by the mortgagor in full satisfaction of his claim upon deposit¬ 
ing the mortgage deed and all other documents in his posse¬ 
sion. (s, 83), 

A mortgagee whether in possession or not may send money 
for the following purposes, and add the same to the principal 
sum:— (a) For the preservation of the mortgaged property 
from destruction, forfeiture or sale; and for Supporting the 
mortgagor’s title thereto, unless the mortgagor has failed to 
take steps when called upon by him; for the maintenance of 
his title against the mortgagor; for the renewal of the mort¬ 
gage lease when the mortgaged property is a renewable lease- 



THE INDIAN MERCANTILE LAW 


hold; aUd lor insuring the property against loss or damage by 
firg to an amount eciual to two-thirds of the amount that may 
be required to reinstate the property insured, if it ia not 
already insured by the mortgagor, (s. 72). 

Right of mesne mortgagee: —A mesne mortgagee has the 
Sfiine rights against mortgagees posterior to himself aa he has 
against the mortgagor (s. 94). 

Liabilities of mortgagee in possession :—A mortgagee in 
possession of the mortgaged property (1) must properly 
manage the property and collect rents and profits thereof, and 
pay government revenue or other rents in respect of the same; 
(2) must make necessary repairs of the property, but must not 
commit any act which is destructive or permanently injurious 
to the property; (3) if the property is insured and then lost, he 
■must re-instate the property , or disc harge the mortgage money 
by the insured sum; (4) he must keep clear and. accurate 
accounts of income and expenditure, and after deducting the 
expenses, apply the balance towards the satisfaction of interest 
or principal; (5) he must account for his receipts from the 
mortgaged property from the date of the tender or deposit of 
the mortgage monev, and he shall not be entitled to debit any 
expenses incurred by him after that date. And be shall be 
accountable for any loss due to his failure to perform tiny of 
the said duties (s. 9G). 

But the duties regarding collection of rents, making of 
repairs, keeping of accounts, disbursement of receipts may be 
varied bv contract between the parties, in case of an usufruc- 
tuary mortgage (s. 77). 

Postponement of prior mortgages :—The rights of the 
prior mortgagee shall be postponed to a subsequent mortgagee, 
when the latter was induced through the fraud, misrepresenta¬ 
tion, or gross neglect of the prior mortgagee to advance 
money on the same mortgaged property (a. 78). 

Liability to re-transfer :—Upon deposit of the mortgage 
money in Court by a mortgagor, the mortgagee in possession 
of the mortgaged property shall be called upon to re-transfer 
the same to the mortgagor or his nominee (S. 83). 

Marshalling:—It is the right of a subsequent mortgagee 
to claim that the debt'of a prior mortgagee shall be satisfied 
out of the property not mortgaged to him (subsequent mort* 
gagee) under the following circumstances:— (1) When the 
same person mortgages two or more properties to a prior mort¬ 
gagee, and then creates a subsequent mortgage in respect of 
one or more of those properties in favour of another person; 
(2) but the interest of the prior mortgagee or any other person 
who has for consideration acquired an. interest in any of the 
properties shall not be allowed to be prejudiced by the exercise 
*>f this right (S. 81). 
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Contribution :—When a mortgaged property belongs to 
more than one person in distinct and separate rights, the bur¬ 
den of the mortgage debt is to be distributed rateably Upon 
the different shares or parts of that property. 

When out of two properties of the same owner, one is mort¬ 
gaged for one debt and then both are mortgaged for another 
debt, and the former debt is paid out of the former property* 
then both the properties will be liable to contribute rateably 
for the second debt after deducting the amount of the former 
debt from the value of the first property (S. 82). 

But these provisions will not apply to a property which is 
subject to the right of marshalling by subsequent mortgagee. 

Contribution and marshalling distinguished'. —Both mar- 
shiilling and contribution are rulews for apportioning the burden 
of different mortgage debts. In case of marshalling, we have 
mal mortgagees from one and the wsame mortgagor, while in 
case of contribution the mortgaged properties belong to several 
owners or are different properties of the same owuier. The rule 
of marshalling is meant for the benefit of a subsequent mort¬ 
gagee , whereas contribution is meant for the benefit of a mort¬ 
gagor of different properties or mortgagors of one and the 
same property . Marshalling is the satisfaction of the mort¬ 
gage debt in the first instance from some of the mortgaged 
properties, whereas contribution is the satisfaction of the mort¬ 
gage debt simultaneously from all the properties bv a rateable* 
distribution of the burden upon them. 

Subrogation :—It is the right of a creditor to be substituted, 
in place of the mortgagee redeemed by him, so far as the rights 
of redemption, foreclosure, or sale of that property, are con¬ 
cerned. The mortgage in respect of which the right is claimed 
must be redeemed in full. Thus an intermediate mortgagee 
may step into the shoes of his prior mortgagee by fully re¬ 
deeming his claim. This right accrues from the date wdhen 
he discharges the prior mortgage ( Shibdas v. Manial 44 All. 
H7). So he will have the right to redeem a prior mortgage 
as well as right to claim foreclosure or sale so far as a subse¬ 
quent mortgagee is concerned. This is generally known as 
redeeming up and foreclosing down (S. 92). A co-mortgagor 
redeeming the mortgaged property shall in enforcing his 
right of subrogation, add to the mortgage money expenses of 
redemption* and recover them from co-mortgagors proportion¬ 
ately to their interest in the property (R. 95). 

Who can claim it :— (a) Any person interested in the mort¬ 
gaged property, ( b } any surety for the mortgage debt, ic) any 
creditor obtaining a decree for the sale of the mortgaged pro¬ 
perty, (d) any co-mortgagor, ( e ) any body advancing money to 
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the mortgagor whereby the mortgage has been redeemed, pro* 
Tided the mortgagor agrees by a registered instrument that 
such person may claim the right of subrogation (K, 92)* 

Tacking:—mortgagee shall acquire any priority m 
respect of his original security by pacing off a prior mortgage. 
We have seen that any subsequent mortgage may pay off a 
prior mortgagee, but by virtue of such payment he shall not 
be entitled to tack his original security to the prior security 
thus redeemed. This doctrine of tacking follows from the 
equitable maxim of English law “Where there is equal equity # 
the law shall prevail ” In India we have no such distinction 
between legal and equitable estate and as siuh there is no 
tacking. 

But there is one reception in favour of the mortgagee in 
respect of subsequent advances made by him when a maximum 
is expressed in the mortgage deed. Such subsequent advances 
will huie priority over a subsequent mortgagee with notice ot 
the prior mortgage, even when these advances weie made after 
the creation of that subsequent mortgage (S 93). 

Charge:—It is a security for the payment of money, not 
amounting to a mortgage. The provisions applicable to a 
simple mortgage shall so far as may be apply to a charge. Thus 
the holder of a charge is entitled to satisfy his claim by the 
sale of the property through Court, but has no right of fore¬ 
closure. 

Mortgage and charge distinguished—A mortgage ia a 
transfer, by act of parties, of an interest in a specific immov¬ 
able property, for the purpose of securing ot debt, while 
charge may arise by operation of law or by act of parties when 
payment of moneys by one-person to another is secured Upon 
an immoveable property without the transfer of anv interest 
in that property (S. 100). It may be created by act of parties 
by the execution of a will, or a property may be charged for 
the maintenance or education of any person. A (‘barge may 
be created by operation of law in the following instances; — 
fa) A right to recene maintenance umlei section 39, ven¬ 
dor’s lien for unpaid purchase money IS 55, (4* tip 1, (e) 
purchaser’s lien for the amount paid as purchase money IS. 55 
(6) (b)1, (d) mortgagee’s charge on surplus of revenue sale 
<S. 73). A charge may be created without a writing, but if 
in writing, it must be registered. {Rengal Banking Corpora¬ 
tion v. Mackrrti( h , 10 Cal. 315). 

A charge shall not be enforced against any property m the 
hands of a person to whom it has been transferred for consi¬ 
deration and without notice of the charge except as any law 
otherwise provides (s. 100). But the plea of purchase for Value 
and without notice is not available against a mortgage. 
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Merger:—If the mortgagee acquires the right of the mort¬ 
gagor or a charge holder acquires the right of the owner in the 
property, it cannot be said that his right as mortgagee or m 
charge holder is merged in his right of ownership. Any 
isubseqilent mortgagee or charge holder shall nqt be entitled to 
foreclose or sell the property without redeeming the prior 
mortgage, or charge, or otherwise than subject thereto. Any 
*ubscquem mortgagee or charge holder cannot claim that the 
previous mortgage or charge has been extinguished or merged 
by the mortgagee or charge holder becoming the owner, for it 
is presumed that every creditor intends to keep his , incuin- 
bruiues, as well as those paid by him, alive as against any 
subsequent incumbrancer (S. lOIj. 

Notice and tender:—When the person on or to whom any 
notice or teiulei is to he served in connection with a mortgage 
or charge, does not reside in the district in which the mort¬ 
gaged property is situate, such notice or tender is to be made 
on or to Jn^ <lul> authorised agent. But -when the person or 
his agent as aforesaid cannot be found, the person who is re¬ 
quired to serve the notice must apply to the Court in which 
the redemption Miit of the mortgaged property might have 
been brought, lor direction for the/service of notice. As to 
the sen jee of notice of deposit, the application is to be made 
to the Court in which the deposit has been made. So fax as 
tender is concerned, if the person or his agent to whom a tender 
i 4 to be made cannot be found or his whereabout is not known, 
the poison desiring to make the tender may deposit the amount 
in any Court in which a suit might have been brought for 
mlemption ot the propelty ($. 102), 

When either party to a notice, tender or deposit, is a person 
incompetent to contract, his legal curator will be the person 
legalk competent to act on his behalf. If there be no such 
< urutoi * an application is to be made to any Court in which a 
Miit might he brought for the redemption of the moitgaged 
property, to appoint a guardian tuJ htem for the purpose of 
serving or receiving notice, making or accepting a tender or 
deposit (S. 103V 

Procedure in mortgage suits:—The procedure to be follow¬ 
ed m suits for foreclosure, sale or redemption of mortgaged 
property is laid down in Order XXXIV of the Code of Civil 
procedure (V of 1908). 

Partin :—All persons having an interest either in the 
mortgage security or in the equity of redemption (li. 1). 

Preliminary decree :—In mortgage suits the Court passes 
first a preliminary decree when the plaintiffs ease is proved to 
the satisfaction of the Court. In a foreclosure suit the Court 
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may pass a decree—(a) ordering that accounts are to be taken 
of what was due to the plaintiff at the date of such decree 

for— 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 
(m) other costs, charges and expenses properly incurred 
by hixn up to that date in respect of his mortgage 
security, together with interest thereon; ox 

ftd directing the plaintiff to deliver up all documents relat¬ 
ing to the mortgaged property and to retransfer the property 
if the defendant pays into Court the amount found due (It, 2). 

In a suit for sole: —The court shall paas a decree to the 
same effect as in the case of a suit for foreclosure and may 
further direct that in default of the defendant to comply with 
the provisions the mortgaged property is liaole to be sold, 
fR. 4). 

In a redemption suit :—The court shall pass a preliminary 
decree—(a) ordering accounts are to be taken of what vs\n* due 
to the defendant at the date of such decree for-- 

(/' principal and interest on the mortgage, 

(u) the costs of suit, it any, awarded to him, and 
(Hi) other costs, charges and expenses properly inqui¬ 
red by him up to that date, in respect of Ids mort¬ 
gage-security, together with interest thereon; or 

(b) declaring the amount so due at that date; and 

(c) directing— 

that if the plaintiff pays the amount declared due, the defen¬ 
dant shall deliver up the documents lelating to the mortgagor 
and re-transfer the property to the plaintiff. (R. 7). 

Final Decree — In foreclosure suit :—If the mortgagor pays 
the amount due under the preliminary decree within the time, 
he may apply for the passing of a final decree entitling him 
to get a re-transfer of the property and possession thereof 
together with all documents in possession of the mortgagee. 

When the mortgagor fails to pay the amount as mentioned 
above, the plaintiff (moilgagce) may apply for the passing of 
a final decree debarring the mortgagor and all persons claim¬ 
ing through or under him from all right to redeem the mort¬ 
gaged property. On the passing of such a decree debarring 
the mortgagor from claiming any right of redemption, he 
shall become free from all liabilities in respect of the mort¬ 
gage or the mortgage suit (R. 3), 

In suit for sale: —When the defendant pays the amount 
under the preliminary decree, he .may apply to the Court 
passing a final decree declaring his right to get the property 
and its possession and documents, 
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II he fails to put in the aforesaid amount a final decree is 
to be passed at the instance of the mortgagee directing the sale 
of the property or any part thereof, (R. 5). 

In redemption suit: —If the plaintiff (mortgagor) pats mto 
the Court the amount due under the preliminary device, he 
may apply to the Court for passing a final decree declaring his 
right to get back the property together with its possession and 
the relevant documents. He is to pay compensation to the 
purchaser when the sale is set aside upon payment made by 
him. The compensation should be a sum equal to five per cent 
of the amount of the, purchase money. 

Rut when no payment as aforesaid is made, the Court is 
to pass a final decree, at the instance of the mortgagee, extin¬ 
guishing the right of redemption. In case of any mortgage 
other than a mortgage by conditional sale or an anomalous* 
mortgage, and not being an usufructuary mortgage, the Court 
shall under the above cirtumstances pass a final decree for the 
sale of the mortgaged property or a sufficient part thereof. 

BAILMENT 

A bailment is the delivery of goods by a person known aa 
the bailor to another known as the bailee for some temporary 
purpose*, and under the terms of an agreement between them 
the goods are to be returned when the purpose is accomplished. 
In order to constitute a valid bailment as such there must be 
an express or valid acceptance of the goods by the bailee. 

If a person who is already in possession of the goods of 
another, contracts to hold them as bailee, th^ contract will be 
treated as a bailment (S. 148), The Indian Contract Act. 

The law of bailment in British India is governed by Ch. IX, 
Indian Contract Act (IX of 1872) (Ss. 148—181). 

Forvw of bailment x-—(a) For exclusively bailor's benefit:- 

(1) Deposit or delivery of goods to'the bailee, for the 

use of the bailor without any reward. 

(2) Delivery for carriage without any reward. 

( b ) For exclusively bailee's benefit :—Delivery of goods to 
the bailee to be used by him gratis. 

(c) Then partly for the benefit of the bailor and partly for 
the benefit of the bailee . 

(1) Delivery of goods for hire. 

(2) Goods are pledged as security for money borrowed, 

(Pledge). 

(3) Delivery of goods for carriage for reward. (Carrier®). 
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Bailor's rights: —The bailor is entitled to compensation for 
any damage caused to the goods by the misuse of them by the 
bailee (S. 154). The bailor is entitled to compensation for 
damage arising from the mixture of the bailed goods with non- 
bailed one by the bailee without his consent (S. 156). But 
when in such a case the bailed and non-bailed goods cannot be 
separated, the bailor is entitled to compensation for the loss of 
his goods (S. 157). The bailor can compel the return of the 
goods bailed it the bailee does any act inconsistent with the 
condition of bailment (h 158\ The bailor is entitled to the 
return of the goods when the purpose yf bailment is accom¬ 
plished (S. 160); but in a gratuitous bailment he may require 
its return to him before the agreed time (S. 159). He is entitled 
to any increase oi profit arising from the goods bailed (S. 163)* 

Bailor’s duties:— (a) Delivery:—The goods are to be deli¬ 
vered to the bailee by putting ihe same in the possession of the 
bailee or nis authorised agent. Delivery may be either actual 
or construotive, according as the physical possession of the 
thing is actually transferred oi not (S. 149). Thus the delivery 
of possession of goods in u godown may be given by the deli¬ 
very of the keys of the godown. 

lb) Disclosure of defects :—Bailor must disclose the faults 
ui the goods bailed to the bailee when the latter is not aware 
of such faults or defects, whether the bailment is gratuitous 
or for a reward. The bailor would be liable for the loss or 
damage sustained by the bailee for the non-disclosure of those 
defects. But when the bailment is for hire, the bailor’s res¬ 
ponsibility is wider, that is, he is responsible for the damage 
♦unstained by the bailee for the faults in the goods whether he 
was aware or not of Mich faults (S. 150). 

(c) Payment of expenses :—Even when theie is no atipula 
lion tor any remuneration, the bailor must repay to the bailee 
the necessary expenses incurred by him in respect of the keep¬ 
ing, or carriage of the goods, or in respect of work done to the 
‘Mine <S. 158) 

*d f Indemnification against loss :—The bailor Is respon¬ 
sible im anv loss sustained by the bailee tor any delect of title, 
nr authority ot the bailor, in respect of the bailment fS. 164). 

Joint bailan :—When several joint owners bailed goods, 
tny one of them can get back the same, in the absence of any 
tgreemem to the contrary (S. 105). 

Bailor’s title:—The bailee is not responsible to tbe right-* 
tul owner ot the goods, when he returns the same to the bailor 
in good faith (8. 106). But the real owner (third person) is to 
apply to the Court for stopping the delivery of the goods to the 
bailor and for the decision of his title to the goods (8, 167). 
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Bailor's right:—The bailee is entitled to retain the goods 
bailed until the remuneration for liis services of labour or shill 
in respect of the goods bailed is paid to him (S. 170). This is 
known as bailee's particular hen (see below). 

Bailee's duties:—He is to take reasonable care of the goods 
hailed as an ordinary prudent man (S. 151). But the 
bailee mav be made responsible for any loss, destruction or 
deterioration ot the thing bailed, inspite of his taking reason¬ 
able rare, when there is any special contract to that effect 
<H. 162). The bailee is liable to make compensation for dam¬ 
age to the goods by making any improper use of the same. 
When the bailee mixes the goods bailed with his own goods 
without bailor's consent he must hear the expenses of separa¬ 
tion, and pay am damage to the bailor arising from the mix¬ 
ture (S. 150). When in such a ease the separation is impos¬ 
sible, he must compensate the bailor for the loss of his goods 
(K. J57). 11 e is to return the poods bailed on the expiration 

of the time or accomplishment of purpose of bailment (S, 160). 
It he fails to return the goods at the proper time, lie is liable 
for any loss, destruction or deterioration of the goods bailed, 
from that time (K. Mil). 

Termination of bailment:—A bailment terminates in the 
following ways:—uO When the purpose for which goods were 
bailed h^s been accomplished; (b) when the time tor which 
they weie bailed has expired; (c) in case of a gratuitous bail¬ 
ment, it terminates at any time at the option of the bailor; 
and (//) in such a ca^e it terminates on the deatli of the bailor 
or of the bailee. 

Suit < btj bailee or Inn/or against mong-dner: —When a 
third person vnongtully deprives the bailee of the use or 
possession of the goods bailed or docs any injury to them, a 
suit may be In ought against him either by the bailor or by 
the bailee. The relief or compensation obtained in such a suit 
shall be distributed between the bailor and tlie bailee accord¬ 
ing to their respective interests (Ss. 180, 181). 

Right? of a finder of goods:—A finder of goods cannot sue 
the owner for compensation for trouble suffered and expense 
ineuired, in the preservation of the goods and in finding out 
the owner. But he can sue for any specific reward offered by 
the owner for the return of lost goods. But in either case he 
has a right to retain ,‘he goods till his aforesaid expenses for 
the teward is paid to him (S. 168). This is technically known 
as finder's lien U]K>n the goods for his lawful expenses. He is 
entitled to sell those goods if they are of u perishable nature, 
or when his lawful charges amount to two-thirds of its value, 
after making reasonable enquiry for finding out the owner 
(8. 169)* Though he does not acquire the right of ownership 

23 
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over the tiling, yet he can retain it against all tout the right¬ 
ful owner and as such can maintain an action in trover. 
(Armory v\ Delamiree, 1 Sin. L.C. 39C). 

Railway as bailee:—The Indian Railways are regarded its 
a bailee, and not as a common carrier under sections 151, 152 
and lt>l of the Contract Act, in so far as their liability for the 
loss, destruction or deterioration of animals or goods delivered 
to the administration for carriage by Rail, is concerned. Thus 
a Railway Company is bound to take reasonable care like an 
ordinary prudent man, of the goods entrusted to it for carriage. 
The bailor (consignor) is entitled to receive compensation for 
any loss, destruction or deterioration of the goods entrusted to 
(he Railway Company for carriage. But the said responsibi¬ 
lity of the company can be limited by an agreement in writing 
signed by, or on behalf of the person delivering the goods to 
the Railway administration. The form of such agreement is 
to be approved by the Governor-General in Counc il (S, 72 of 
the Indian Railway Act). This form of agreement is com¬ 
monly known its the risk note. (See Rail ways under the Law 
of Carnage). 


LIEN 

Lien may be ol various kinds: (1) Possessory; (2) Mari¬ 
time; (3) Kquitable. 

Possessory Hen:—Such a lien means the right of a person 
who has as it rule possession oi goods of another over which the 
lien is claimed, to retain possession until the debt due to him 
is discharged. Lawful possession bv,the claimant to the lien 
in the ordinary course oi business entitles him to it. 

Once the lien is lost it cannot be revived except in a few 
special cases: — 

(h an insurance broker effecting a policy loses hie lien 
tijjpn it when he allows it to go out of his posses¬ 
sion but gets back his lien as soon as he regains 
the policy. 

(2) an unpaid seller may retake possession of goods by 
exercising the right of stoppage in transit and set 
up his lien. 

Possessory lien is of two classes:—Particular and General. 

Particular lien: —Bailee's-lien to retain the goods bailed 
in respect of services rendered to the particular property 
detained, is culled a particular lien, as it has reference only 
to that very particular property which was bailed (S. 174), 
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A particular lien may arise (1) out of express agreement* 
(2) by implication. The most common examples are those of 
carriers, who can retain the goods delivered to him for carriage 
until his charges are paid, of labourers or craftsmen who are 
not bound to give up goods upon which they have spent their 
labour, unless they are rewarded for the same. 

(General lien :—But the general lien is the right of deten¬ 
tion of some goods in respect of a general balance of account 
and not only for debts incurred in connection with them, and 
which is not always referable to the goods bailed. It is the 
right of bankers, factors, wharfingers, attorneys and policy 
brokers to retain any goods bailed to them for a general balance 
of account due from the bailor. The aforesaid classes of per¬ 
sons ha\e the right of detaining the property of the bailor 
when the latter is indebted to them in connection with their 
business. For example, a banker can retain jewellery deposit¬ 
ed with hint as a security tor a loan, until the same loan is paid 
up along with any other debt due to the bank (S. 17L). 

This lien also arises out of long existing custom, or from 
contract. 

Loss of possessory hen :—Such a lien is lost (It by parting 
with the possession of goods over which the lien exists, but 
a deposit of goods with bailee for safe custody or an involun¬ 
tary loss of goods does not mean abandonment of possession; 
or (2) by agreeing to give credit for the amount due; or (3) b> 
accepting some other security tor the debt owing to him. 

Maritime lien:—Maritime lien does not depend upon pos¬ 
session of goods. It is a peculiar right which attaches to a 
thing in connection with .• marine odventure. This lien is 
enforceable by arrest and ->ale if necessary (unless security is 
given) 

This lien arises out of salvage, of bottomry bonds, seamen’s 
wages and out of such matters as collisions, etc. Maritime 
lien travels with the thing into whosoever*# hands the thing 
may come. 

Equitable lien :—Such a lien is a right to have a specific 
portion of propelty allocated for the payment of specific 
liabilities. An example of su< h a lien is to he found in the 
right of a partner on dissolution of a firm to have its assets 
applied to meet the firm's liabilities. 

PLEDGE 

Pledge, often called pawn, is the bailment of goods as a 
security for payment of a debt or the performance of a promise 
(8, 172). In a pledge, there must be an actual or constructive 
delivery of possession of the goods or of documents of title to 
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goods by a person known as pledger or pawner to another, 
called the pawnee and the pledgee (S. 172). 

Distinction between a pledge and a mortgage :—In u 
pledge there must be a transfer of possession (actual or cons¬ 
tructive) ol the goods pledged. But in mortgage of immoveable 
property delivery of possession is not essential. In a mortgage* 
the mortgagor has the right to redeem the mortgage, and the 
mortgagee, in certain cases has the right to foreclose. While 
a pledgee has no right to foreclose, but has r» special right in 
the goods delhered, namely, the right to sell the goods it the 
pawner makes default to repay the money within the stipulated 
time. 

ISo formalities are required to complete the security effect¬ 
ed by a pledge; it need not he in writing. 

Who may pledge — 

A mercantile agent la person having the authority to 
buy or sell goods in ftie customary course of business as such 
an agent (S. 2 (9), Sale of Goods Act)! in possession of goods 
or the documents of title hills of lading, dock-warrant, 

warehouse keeper’s certificate, railway receipt, etc. (S. 2 
8ale of Goods Act) to goods, with the consent of the owner, 
may pledge them provided the pawnee acts in good faith and 
has no notice that the pawner has no authority to pledge the 
same (S. 178). 

(2) There may be a valid pledge of goods by a person wno 
obtains possession of the same under a contiact voidable on the 
ground of co-ercion, fraud, misrepresentation or undue in¬ 
fluence, provided that the pledge is made before the ?aid void¬ 
able contract is rescinded, and the pawnee acts in good faith 
without notice of the defect of title of the pawner (8. 178A). 
In the case of such a pledge the pawnee acquires a pood title 
tn the goods as he is a bona fide tiansferec for value of those 
goods. 

(i3) When the pawner has only a limited interest in the 
goods pledged, the pledge is valid to the extent oi that interest 
\ti. 179). 

lights of the Pledgee 

{a) Right of retention :—The pledgee’ has the right to 
letaiu posM's-don of the goods pledged until the payment c£ 
the debt with interest and of the necessary expenses incurred 
for the possession and pi enervation of the goods pledged 

<H. 173). 

But the pledgee is not to retain possession of the goods in 
the absence of any contract, for any debt other than the debt 
fm which the goods ate pledged. Tn the absence of any 
agreement a prmuaptiou arises about the existence of such a 
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contract in regard to subsequent advances made by the pledgee 
,'S. 174). 

( h) Right to receive extraordinary expertses :—He is en¬ 
titled to receive extraordinary expenses incurred lor the pre¬ 
servation of the goods pledged ($. 17o). 

(c) Right to rell :—The pawnee may bring a suit against 
the pawner for the debt, if 1 lie latter makes default in paying 
off the same within the stipulated time, or lie may himself sell 
the goods pledged without going to court, after giving a reason¬ 
able notice to the pawner. If the proceeds of the sale be in¬ 
sufficient to meet his debt, the pawnee can sue tor the balance, 
but if the sale proceeds exceed the amouut of debt, the surplus 
is to be paid to the pawner's. 176). 

Lostt of rights :—The pledgee loses his rights if he parts 
with the possession of the goods pledged. Hut if the pledgee 
regains possession of goods for some special purpose with the 
pledgor’s permission, the latter’s right is not lost. But if the 
pledgor gets possession fraudulently or otherwise and transfers 
them to a third person bona fide and for value, the pledgor 
has no right against such a transferer. 

Pawner's right to redeem:— Even when the pawner makes 
deiault in the payment of the debt within the stipulated time, 
lie may redeem the goods pledged at any subsequent time, 
before the goods are actually sold at the instance of the 
pawnee, after paving the expenses caused by his default 
is. 177). 



CHAPTER XI 

LAW OF BANKING 


History: —There is no separate and single rode of law 
regulating Banking in India. The banking activities are 

( governed by the law of contract, the; law of torts and other 
ranches of civil and criminal law. But certain provisions of 
the Negotiable Instruments Act are of vital interest to the 
bimkers, as such instruments play an important role in bank¬ 
ing transactions. The only importaui piece of legislation 
specially meant for bankers in India was until recently the 
Bankers Book Evidence Act, 1891, undet which a banker is 
permitted to produce in Courts certified copies of accounts or 
entries in his books instead of their accounts and books in 
original (S. 5). 

The question of enacting special code for banking com¬ 
panies was recommended In various committees, specially bv 
the Hilton Young Commission (192b) and the Banking Enquiry 
Committee. The Reserve Bank of India Act (193*4) embodies 
certain of these recommendations which are applicable only 
to comparatively larger banks known as Scheduled Banks. But 
small banks were left untouched. With 1 lie passing of the 
Indian Companies Amendment Am of IMfi, for the first lime 
certain special provisions have been added to the Companies 
Act for regulating the bankingwganwation. But it must be 
remembered that these provisions are applicable only h> the 
banks incorporated under the Indian Companies Act. Banks 
owned by partners are not so liable. 

What is a Banking Company : -—A banking company is a 
company the principal business of which is to accept deposits 
on current account or otherwise withdrawable by cheque, draft 
or order. And along with this principal business it mar carry 
on one or more of the following business:—the borrowing or 
raising of money, lending or advancing on security, drawing, 
accepting^ discounting bills of exchange, acting as an agent 
to the.Governments or local authorities, promoting and manag¬ 
ing issue of public and private loans, promoting or financing 
any industry etc. (8. 277F, Indian Companies' Act VTI of 
1913). 

Limitation of activities of banking companies :—No com¬ 
pany using the name bank, formed after the commencement 
of the Indian Companies, Amendment Act 193(j, shall be re¬ 
gistered unless the memorandum limits the object of the com¬ 
pany to carrying on the business of accepting deposits of money 
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on current account or otherwise subject to withdrawal by 
cheque, draft or otherwise along with some or all the fortes 
of business mentioned in S. 277F (S. 277(1). 

Mar imam number of partner* in a banking business ; — 
In a ease of banking business no partnership is legal which 
consists of more than 10 persons (S. 4 (1), Indian Companies 
Act). 

Prohibition of managing agency: —No banking company 
shall be managed b\ a managing agent other than a tanking 
company for the management of the company. A leading 
compare may only be the managing agent of another banking 
compam. (S. 27711, 277F (2) ). 

Capital requirement and commencement of business:—Unless 
shares have been allotted to an amount sufficient to yield a 
minimum capital of at least Ite, 50 thousand, business cannot 
be commenced h} any banking company incoxporated after the 
passing of the Indian Companies Amendment Act of 193U 
fS. 277 F 

Reserve Fund and cash Reserve: —Every banking company 
shall after the coinmenct ment of the Indian Companies Act 
(Amendment) of 193b, have to maintain a Reserve Fund, out 
of the declared profits of each a ear and before any dividend 
is obtained. The amount should at least be 20 per cent of 
such profits, until and unless the Resene Fund becomes equal 
to the paid up capital (S. 277K (1) ). 

Such Reserve Fund is to be invested in Government secun- 
ties mentioned in the Indian Trust Act of 1882 or to be kept 
with a Scheduled bank (S. 277K (2) ). 

Every bank has to maintain by way of cash reserve in 
liquid money a sum equivalent to at least 14 per cent of its 
time liabilities and 5 per cent of its demand liabilities. And 
every bank must file with the Registrar, Joint Stock-Companies 
panics before the 10th day of every month a statement of the 
amount held as cash reserve with particulars of time and 
demand liabilities of each such day (S. 2771, (1) ). 

Demand liabilities are liabilities which must be met on 
demand and time liabilities means liabilities which are not to 
be met on demand <S. 277L (2) ). 

These provisions regarding Reserve Fund and Cash Re¬ 
serves do not apply to a Scheduled Bank (S. 277L (3) ). 

Restriction on nature of subsidiary companies: —A bank¬ 
ing company cannot form or hold shares in any subsidiary 
company except that itself is a banking company (S. 277M). 

Charge upon unpaid capital :—The rights of the creditors 
ore protected by reserving unpaid capital intact and prohibit 
ing my charges thereon (S. 277J), 
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Temporary moratorium : — A very useful power in the 
nature of grunting temporary stay of all actions against bank 
is given to the Courts, provided the hank which is temporarily 
unable to meet its obligations, while seeking such a redress 
satisfies the Court by a report of the Registrar, Joint Stock 
Companies that the circumstances justify such an action 
{&. 277N). ^ 

Submission of Statements;—A limited banking company has 
to submit half yearly statements—on the first Monday in 
February and in the first Monday on August (‘very year in 
forms mentioned in the Act [8. 1 3U (1)1. 

Publicity of Statements . —Such a statement togothei with 
the last audited balance sheet must be kept displayed in a 
conspicuous place in the registered otfue and in even branch 
office or place of business, and should he available to every 
member, creditor of the company IS. 130 (2) & (3G. The idea 
is to enable the persons transacting business with the banks »u 
form an opinion as to their assets and liabilities. 

Authentication of bala/ue sheet: —The profit and loss, 
income and expenditure accounts and the balance sheet of a 
banking company have to be signed b\ the Manager or the 
Managing Agent and at least by 3 directors and it the number 
is not more than 3, bv all. In case of failure to do so, reason* 
are to be given tor non-com pi ia n< e (S. 133). 

Investigation of affairs :—The Provincial Governments 
may appoint one or more competent inspectors to investigate 
into the affairs of a banking company on the application of 
members holding not less titan one-fifth of the shines issued 
(S. 138 (i) ). Besides these ^poeial provision* the banking 
companies incorporated under the Indian Companies Art, are 
to be regulated by the other provisions of the Indian Com¬ 
panies Act such as—submission of balance sheet—directorate, 
etc. 

Scheduled Bank:—Any bank included in the second 
schedule of the Reserve Bank of India Act is known as 
scheduled bank (S. 2 (e) Reserve Bank of India Act). 

The power of including any bank in the Second Schedule 
is given by the Reserve Bank Act to the Central Government 
(S. 42 ((>) ) if it has a paid up capital and reserve of the aggre¬ 
gate value of not less than o lakhs and is an incorporated body. 

Cash reserve of Schedule/! Hank: —Scheduled Banks are 
fo keep with the Reserve Bank of India, it balance the amount 
of which shall not at the close of any business day be less than 
5 p.e. of the demand liabilities and 2 p.c. of the time liabilities 
(liabilities here do not include the paid up capital or reserve, or 
credit balance in the profit and loss account, or any loan taken 
from the Reserve Bank) IS. 42 (1)1. 
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Weekly Returns :—Every Scheduled bank shall hare to 
send a weekly return, at the (‘lose of business on each Friday, 
to the Central Government and to the Heerve Bank a return 
signed by two responsible officers showing*: —the amount of its 
demand liabilities, the total amount of coins and currency 
notes, the amount of .advances and of bills discounted in India, 
and the balance at the Reserve Bank. If it is not practicable 
for a scheduled bank for its geographical position to submit, 
weekly returns, monthly return may be allowed (S. 42 (2) >, 

Penally: — In case of failure to keep at the Reserve Bank 
the minimum of cash reserves, a Scheduled Bank shall be 
liable to pa> to the bank interest at a rate of 3 p.e. above the 
bank rate. It such a failure is lepeated again the rates of 
penal interest shall be increased to a p.<\ above the bank rate 
in respect of e\erv day on which the balance falls short of the 
minimum (8. 42 (3) & (3A) ). 

In case of failure to submit returns to the Central Govern¬ 
ment the bank is liable to pay a penalty of Rs. 100/- for each 
day dming which the failure continues (K. 42 (4) ), 

If the penalties are not paid by a defaulting scheduled 
bank on demand, it may be directed to pay the same on the 
application of the Central Government hv a Civil Court 
(S, 42 O) ). 

Bankers and Customers* —The relationship between bankers 
and their customers is really one of debtor and creditor. But 
the bankers are also agents of their customers because of the 
fact that by the banking practice bankers take up an obliga¬ 
tion or repaying the debt owing to them when called upon to 
do so bv the cheque, draft or order of the customer, (t ohy v. 
Jhll (1848), 2 1LL.C. 28), 

The bankers are in no way trustees for their customers In 
respect of the money deposited, for then they would have to 
account for all profits made by them in the use of the deposits. 
<Official 1 sstynce of Madras v. Smith , 39 Mad. 1081), 

Payment of Cheques:— -There is an implied contract 
lx*tween the banker and the customer that the former will 
honour the cheques of the latter as long there is a balance in 
customer’s favour, and also to the extent of overdiaft agreed 
upon. (8. 81, Negotiable Instruments Act). A banker who 
fniU to honour his customer's cheques, unless there is on the 
face of the cheque any reasonable occasion for suspicion, is 
liable for damage*. (London Joint Stock Hank* ]Jd . v. 
Macmillan and Arther (1918), (A.C. 777). But the banker is 
liable only to the customer and not in the holder, who in cast* 
of dishonour has to take action against the drawer—only in 
case of wrongful refusal can a holder have a right against the 
banker* 
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statutory Protection :—'Where a cheque payable to order 
purports to be indorsed by or on behalf of the payee, the 
drawee (i.e., the banker) is discharged payment in due course/’ 
(Negotiable Instruments Act) (S. 85). Payment in due course 
means—payment on maturity to the person entitled to give 
proper discharge, and in good faith and without any negli¬ 
gence (S. 10). The paying banker when the payment is made 
on crossed cheques in due course and in good faith is pro¬ 
tected from any liability (S. 128). If.I. Act. 

Refusal of Payment of Cheques: —But the bank is bound 
to refuse payment: — 

(a) On receipt ol customer's instruction not to' honour 
cheque known technically as countermand of 
payment. 

(h) On receipt of a notice of customer's death. 

(id On customer's insolvency. 

(d) On customer’s insanity. 

(r) On receipt of an order of a Court of Law. 

(/) When a cheque appears to be materially altered and 
does not bear the customer’s initials. 

(g) When the banker finds after comparing tlie signa¬ 
ture on the cheque with the specimen, that they 
differ. 

(//) When it. is irregular, t.e., not properly signed or 
indorsed or unstamped. 

Customer ;—A person is to be regarded as a customer when 
his money has been accepted by the bank on the footing that 
it undertakes to honour his cheques up to the amount standing 
to his eiedit, irrespective of whether his connection is of long 
or short duration. Commissioners of Taxation v. English , 
Scottish and Australian Hank Ltd . (1920), A.O. 683. 

One bank nun be a customer of another, when the collec¬ 
tion of payments or receipt of cheques for the former are done 
by the latter. (Imports Co v. Westminister Hank (1927), 2 
K.B. 297). 

It is now a well recognised practice of the bankers not to 
open a new account without knowledge of or full inquiry into 
the circumstances and character of the customer, and the 
omission to take necessary precautions may amount to negli¬ 
gence in the subsequent collection of a cheque. The onus of 
proving absence of negligence is on the banker, 

Negligence :—The rule as to negligence is that 

(1) the bank should exercise the same care and fore¬ 
thought as a reasonable man would do in making 
or receiving payment; 
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(2) the bank must employ a reasonably competent staff 
to rarry out its duty. (Lloyds Bank v. Chartered 
Bank of Indio, Australia and China (1929), 

1 K.B. 40). 

Illustration of Neyhgcnce :— 

(a) Collection without adequate enquiry for a customer of 
a cheque payable to the customer’s employers or to a body to 
whom the customer stands in a fiduciary relationship. 

(h) Collection of a cheque marked “account payee” for 
some one other than the payee. 

(r) Collection of an instrument regularly drawn or en¬ 
dorsed (Lloyds Bank v. Savory & Co, (1933), A.C. 201). 

Collecting banker :—Collecting bankers are protected iu 
icceiving payments in good faith of crossed cheques when they 
are acting as agents on behalf of customers, in case titles to 
tlie cheques pro\e detective. They are not liable to the* tiue 
owner of the cheque (S. 131). N.I. Act. 

The pass book :—The main function of the Pass Book is to 
maintain a conclusive and unquestionable record of the trans¬ 
actions taking place between a banker and his customers. 

The bank has the right to have the entiy subsequently 
coirected, but not to dishonour cheques drawn on the faith of 
it so long as it remained uncorrected. (Holland v. Manchester 
and Liverpool Bank , 23 T.L.K. 38<>). A false entry in the $ 
Pass Book fraudulently made by any bank official cannot b^ 
relied on by a customer who has not acted thereon so as to 
alter his position, (British and North European Bank \ 
Lahtern , U9271 2 K.B. 92) and su< h an entry can be rectified 
within a reasonable time. Conversely no amount of aoquie 
scence on the part of the customer can justify a bank from 
withholding payment of money really received from the cus¬ 
tomer but omitted in the credit items of the pass book. 

Whether the pass book is to be regarded as a settled 
account, and whether it is the duty of the customer to ex¬ 
amine and compare the entries and to notify to the bank the 
errors appearing therein all depends upon the custom of the 
banker concerned. And unless such custom or tradition is 
there little reliance can be put on the pass book as precluding 
a customer of disputing the entries. 

THE RESERVE BANK OF INDIA ACT, 1934 

(Act II of 1934) 

The Reserve Bank of India Act has been passed to establish 
a Central Bank in India with a view to regulate the issue of 
notes and keeping of reserves, so that monetary stability and 
unification of currency and credit in India may be secured. 
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(Preamble, S. 3 (1) ). The objects are (i) to take bver the 
management of the currency from the Central Government; 
(it) to carry on the business of a Centra] Bank. 

Organisation 

The bank shall be a corporation with the name of the 
Reserve Bank of India, having perpetual succession and com¬ 
mon seal, and shall sue and be sued by that name (S. 3 (2) ). 

Share Capital: —Tt will be a share holder’s bank. The 
share ‘capital of the bank shall be Rs. 5 crores divided into 
shares of one hundrd rupees each. 

The nominal value of the shares originally assigned to five 
separate registers shall be as follows: — 

Bombay and Calcutta Rs. 140 lakhs each, 

Delhi—Rs. 115 lakhs, Madras Rs. 70 lakhs, 

Rangoon—Rs. 30 lakhs 

Shares are transferable from one register to another. 

Who may be shareholder*: —To be registered as a share¬ 
holder and to be entitled to receive dividend a person must 
be (1) ordinarily a resident oi have a place of business in 
India. 

and (2j Either domiciled in India being a subject of His 
Majesty or of a native state or a British subject residing in 
India having his domicile either in the United Kingdom or 
in a dominion. 

(3) A scheduled banking company registered under the 
India Companies Act or a Co-operative society under Co¬ 
operative Societies Act, or any company incorporated under 
an Act of Parliament or of any dominion (S. 4(3) ). 

(4) No one shall be a shareholder in respect of any shares 
in excess of a total value of twenty thousand rupees (4 (4A) ), 

Increase and Red vet ion of Share Capital: —The share 
capital of the bank may be increased or reduced on the recom¬ 
mendation of the Central Board with the previous sanction of 
the Central Government and with the approval of the central 
legislature, by the bank in a general meeting (S. 5). 

Office , branches and agencies: —The bank is to open five 
offices in Bombay, Calcutta, Madras, Delhi, Rangoon and a 
branch office in London, and it may with the previous sanction 
of the central Government establish branches or agencies else* 
where (S. 6). 


Management 

All the powers of superintendence and direction of the 
affairs and business of the bank shall be entrusted to a central 
Board of directors. This hoard is to exercise all the functions 
except such as are expressly directed or required under the 
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provisions Act to be clone by the bunk in a general meeting 

(S. 7), 

Ventral Board: —Tbe Central Board shall consist of the 
following directors; — 

(a) A governor and 2 deputy governor appointed by 

the Central Government. 

(b) 4 directors to be nominated by the Central Govern¬ 

ment. 

(v) 8 directors to be elected on behalf of the share¬ 
holders on the various registers, by tbe members 
elected b}' the local boards in the following 
manner, 

Bombay 2, Madras 1, 

Calcutta 2 f Rangoon 1, 

Delhi 2, 

(d) One government official to be nominated by the 
f' Central Government. 

The four directors nominated by the central government 
and the eight directors elected by the local boards are to hold 
office for five years, but the official nominated to act as direc¬ 
tor is to remain in office during the pleasure of the Central 
Go\ eminent (S. 8). 

Governor and Deputy Governor of the Haul :;—A Governor 
and two Deputy Governor* are to be appointed by the Central 
Government on the recommendation of the central board 
IS. 8 (IrtU. They are to be whole time officers of the Bank; 
then salaries are to be determined bv the Central Board and 
approved by the Central Go\eminent (K. 8 (2) ). 

These officers aie to hold office for terms not exceeding 
five years as the Central Go\ eminent may fix at the, time of 
appointment. In ease of casual vacancies and absences occur¬ 
ring in the Governorship or Deputy Governorship of the Bank, 
due to infirmity or otherwise, the Central Government may 
appoint, any person to officiate even if he he an officer of the 
Bank. (S. 12 (l) ). 

Disqualification of Directors :—The following persons can¬ 
not be directors of the Reserve Bank of India. 

{a) salaried government officials and officials of native 
state. Government officials means persons in the 
military or civil service of Government of India 
<S. 184, the Government of India Act) and in¬ 
cludes officials of both central and provincial 
Governments (General Clauses Act S. 3 (21) ), 

(h) adjudged insolvents. 

(e) lunatics and persons of unsound mind. 

{d) officers or employees of any bank. 

(e) directors of any bank except of co-operative bank. 
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No two partners of the same firm or two directors of the 
same private company or one of whom is the general agent 
of the other or holds a power of procuration from the other or 
from a mercantile firm of which the other is a partner may be 
directors. 

The clauses (a), ((f) and (e) do not apply to Governor, 
Deputy Governor or to the official nominated as*director under 
8. 8 (8. 10). 

Removal from or vacation of office :•—The central govern¬ 
ment may remove any nominated or elected director from 
office, and in case of the four nominated directors and the 8 
elected directors, this power is exerciseable only on a resolu¬ 
tion paused by the central board by a majority of 9 directors 
IS. 11 (1) 3. 

(1) A director nominated or elec ted shall cease to hold 
office if at any time atter (> months from the date of his nomi¬ 
nation or election, he fails to become a registered milder of 
unencumbered shares of tbe Bank of the nominal value of not 
less than Its. 5,000 or if he ceases to hold shares of 4hat value. 
This share qualification can be acquired only from govern¬ 
ment under S. 4 (8). Any share acquired in this way from 
Government can be resold only to Government and that too at 
par, and the Government shall be entitled to repurchase it 
par such shaies held by any director on his ceasing from any 
cause to hold office as Dilector (K. 4 (11) ). 

(2i Absence front 3 consecutive meetings of central board 
without leave from the central Government lias the effect oi 
terminating office of the director (K. 11 (2) ), 

(8) The eential Government shall remove from office any 
director if he becomes subject to any of the disqualifications 
under 8. 10 (1) & (2). And no such director is re-eligible for 
nomination or election until the expirv of the term (S. 1J (8) 
& (4) ). 

(4) The appointment, nomination or election as director 
of any member of the central ox piovincial legislature is voio 
<S. 11 (5) ). 

(5) A director may resign his office to the central govern¬ 
ment, and on the acceptance of the resignation the office 
becomes vacant (S. 11 (6) ).- 

Casual vacancies and absences of directors of the Central 
Hoard: —If an elected director is unable to attend any parti¬ 
cular meeting of the central board for any reason the elected 
members of the local board of the area which he represents 
may elect one from amongst them to act for him for the pur¬ 
poses of that meeting IS. 12 (2) 1. 

Any casual vacancy in the office of a director shall be filled 
up in tbe case of a nominated director by nomination, in the 
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ease of an elected director by election and such directors can 
remain in office at the maximum only for unexpired portion 
of the term ES. 12 (4) 3. The vacancy in the office of the 
elected member of the central board is to be filled up in the 
following manner—first un election to fill his vacancy in the 
local board; and then an election by the newly constituted 
local board to fill the vacancy of the central board IS. 9 (4) 

—(7) 3. 

Meetings of the Central Board:— The central board shall 
meet at least 6 times a year and at least once in each quarter. 
The meetings are to be convened by the Governor, Any 3 
directors may ask the Governor to convene a meeting of the 
board at any time. The meetings are to be presided over by 
the Governor or in his absence by the Deputy Governor 
authorised by the Governor. In tlie event of equality of votes 
the president has a casting vote (S. 13). 

General meetings :—General meetings of the shareholders 
of the Reserve Bank can be convened only by the central 
Board and shareholders have no right to require the board to 
convene such meetings. The annual general meeting is to be 
held at a place where there is an office ot the Reserve Bank 
within 6 weeks from the date on which the annual accounts 
of llie bank are closed; a general meeting may be convened at 
any other time also. Two consecutive annual general meet¬ 
ings cannot be held at the same place' 

In the annual geneial meeting the shareholders are entitled 
to discuss the annual accounts, the report of the central board 
on the working of the bank ami the auditor’s report. Every 
shareholder has the right to attend a general meeting, but 
only those whose names have been on the register for a period 
of not less than 6 months ending with the date of the meeting 
and who hold five or more shares will have one vote (8. 14). 

Local Boards :—For each of the five areas there will be a 
local board consisting of fixe members elected from amongst 
the shareholders on the register of that area, and of not more 
than 3 members nominated by the central board from amongst 
<1)6 shareholders on the register of that area. In exercising 
such power of nomination the board shall aim at securing 
territorial or economic interests not already represented, parti- 
(uiarly the representation of agricultural interests and the 
interests of co-operative banks. As regards disqualification in 
voting the same provisions as are applicable to the directors 
apply here. The elected members are to elect one or two per¬ 
sons from amongst them to act in the central Board. 

A local board is to advise the central board on such matters 
aw may generally and specifically be referred to it and shall 
perform duties delegated to it by the central board (8, 9), 
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FUNCTIONS OF THE BANK 

Ordinary:—Being' n Central Bank it is not to engage in 
any and every kind of business, nor compete with other banks 
for profit. 

(1) It is to be the banker to the Government as it is to 
accept deposits and to r olled money for the Central or Provin¬ 
cial Government. 

(2) It is empowered to buy, sell and re-discount bills of 
exchange and promissory notes maturing within ninety days 
arising out oi bona fide trade or commercial transaction 
drawn on and payable in India, bearing two signatures one of 
which must be that of a scheduled bank. 

(8) Purchase, sale and re-discount bills, promissory notes 
bearing two signatures one of which must be a sr heduled bunk 
or a co-operative bank drawn or issued for financing seasonal 
agricultural operations or the marketing oi crops, maturing 
within 9 months. 

(4) Purchase and sale and re-discount bills and notes, etc., 
issued or drawn for the purpose of bolding or trading in 
securities of Central and Provincial Government or of other 
kinds recommended by the Central Board. 

(•>) The purchase from and sale to scheduled banks of 
sterling amounting to not less than one lakh of rupees. 

( fi) Purchase, sale and discount of notes, bills, treasure 
bills, drawn in or on any place in the United Kingdom and 
maturing within 20 days, with a scheduled bank. 

(7) Keeping of balances with banks in the United King¬ 
dom . 

(8) The making of loans and advances to scheduled banks, 
native states, provincial co-operative banks, repayable on the 
expiry of fixed periods not exceeding 90 days—against stool s, 
funds and securities approved by the Indian Trust Act, ‘gold 
and silver’, such bills and notes as the bank is permitted to 
buy or sell, promissory notes oi a scheduled or a co-operative 
bank supported by a title to goods which have been pledged 
to any such bank granted tor bona fide trao$ or for financing 
agricultural operations. 

Making advances to the central and provincial govern¬ 
ments, repayable not later than 3 months. 

( { <h The issue of demand drafts or bank post bills--bills 
payable to order at varying from 7 to 00 days sight for remit¬ 
ting odd sums of money'—payable at its own offices or agencies 

(10) Purchasing and selling British Government securities 
maturing within 10 years. 

(11) The purchase and sale of the securities of the central 
and provincial governments o* of any loral authority L“a 



LAW OF BAXKD<0 


36d 


municipal committee, district board, body of port commis¬ 
sioners or other authority legally entitled to or entrusted by 
the Government with the control or management of a muni¬ 
cipal or local fund.” General Clauses Act, S. 3 (28)] or any 
security guaranteed as to the principal and interest by these 
authorities, (a) But the total value of such securities to be 
held by the bank shall not exceed the aggregate amount of 
the share capital, the Reserve Fund and three-fifths of the 
liabilities of the Banking department in respect of deposits, 

( b) and the value of securities maturing after one year shall 
not exceed the aggregate amount of share capital, and the 
Resene Fund and two-fifths of the liabilities of the Banking 
department, (r) and the value of such securities maturing afte^r 
10 rears shall not exceed the aggregate amount of the share 
capital, the Resene Fund and one-fifth of the liabilities of 
the Banking department. 

(12) The custody of monies, securities and other articles 
of \ due and collection of interest dividends, etc. of any such 
h ecu ri tits. 

<131 Tlie sale and realization of all property for the satis- 
fac turn of its < hums. 

(14) Acting as an agent of the central and provincial 
government and local authorities and native states—in pur- 
(ha^e and sale of gold and silver, of securities and collection 
of interests, etc., on them, in remittance; m the management 
of public debt. 

(1 ~>) A<tmg as an agent of the central bank of any other 
country' 

{!(>) Borrowing of money for a period of not exceeding 
one month for the purposes of business—this borrowing is to 
be done from the scheduled banks, or from any foreign central 
bank. But such borrowing at any time is not to exceed the 
amount of share capital (8. 17). 

Central Banking Functions:— (1) Note issue —Besides the 
above function-* the Reserve Bank will have power to issue 
notes (8. 7 (lb) ). 

It will have the sole right to issue bank notes in British 
India. The central government is to cease to issue notea 
( 8 . 22 ). 

This note-issuing power is to be conducted by the bank 
by a separate department known as the issue department. 

No person in British India other than the Reserve Bank 
shall have the right to draw, accept or issue hills or notes 
payable to bearer on demand (S. 31). Contravention of this 
provision is a criminal offence punishable with a fine, on the 
complaint of the Reserve Bank (S. 32). 

24 



370 


THE INDIAN MERCANTILE LAW 


f#»ue department: —This department is not to issue bank 
notes to the Banking department or to any other person except 
in exchange for other bank ntftes or lor such com, bullion or 
securities fS. 23 (2)]. 

Denominations and form of notes: —The Indian Paper 
Currency Act* are all repealed (8. 00). Bank is to issue notes 
of the value of five, ten, fifty, one hundred, five hundred, one 
thousand, and ten thousand rupees unless otherwise directed 
by the Central Government on the recommendation of the 
Cential Board (S. 24). The designs and materials must be 
approved by the Central Government (S. 23). 

Legal tender character of notes :—Every bank note shall 
be legal tender at any place in British India and shall be 
guaranteed b\ the Centra! Government (S. 2C>). Legal tender 
means ‘that currency which has been made suitable by law 
tor the purposes of a tender in the payment of debts/’ 

De^erres for notes : — The market value of the assets should 
always be equal to the face value of the notes in circulation. 
The reserve is to consist of: — 

Gold coin, gold bullion, sterling securities, rupee com, 
and rupee securities: 

(\) Of the total amount of the assets not. less than 2,3 
(40 per cent.) shall be of gold coin, bullion or sterling securi- 
ties, of which the amount of gold portion shall not be less 
than Rs. 40 crores. Gold coins and bullions are to be % alued 
8.47312 grain of fine gold per rupee. 

(2) The remainder shall bo held in rupee coin, Central 
Government rupee set unties and such bills of exchange or 
promissory notes as the Bank is entitled to deal with, provided 
the amount of the Government securities shall not at any time 
exceed one-fourth of the total assets or Rs. 30 crores which¬ 
ever is greater. With previous s< notion from the Central 
Government this amount may be raised bv a sum of Its. 10 
crores (S. 33). 

Suspension of assets requirement' :— If the gold and 
sterling poition of the reserves is reduced below the minimum 
of 40 per cent, of the total assets, the bank may, with the 
previous sanction of the Central Government for period not 
exceeding 30 days at the first instance which may be extended 
from time to time by periods not exceeding 15 days may hold 
as assets of gold uul sterling of less aggregate on payment of 
a giaduated tax payable at the bank rate. This rate shall 
never be less than 6 per cent, per annum tfs. 37). 

(2) Banker to the Government :—The Bank has a duty to 
act as the Banker of the Government for the Secretary of 
State, Central and Provincial Governments. It has to under- 
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take to accept monies and custody and management o£ their 
funds (ft. 20). The Government both provincial and central 
ahull make agreements and keep all their monies with tile 
Bank (ft. 21). 

(3) Power of directing discount :—In order to regulate for, 
t.e., expanding, stabilizing or contracting the currency and 
t redit in the interest of trade, industry and agriculture the 
Banl is empowered to purchase, sell and discount any of the 
bills of exchange, pronob 1 —or sterling in amounts of not less 
than 1 lakh ol rupees, or make loans or advances repayable 
on demand or on expiry of periods not exceeding 90 days 
(ft. 18 ). 

Restrictions on its business:—(l) It is not to engage in 
trade or industry tior to have any direct interest in anv such 
und ex taking. 

t2) It is not allowed to buy its own shares or grant loans 
on the security of such shares. 

(3) It is not to advance money on immoveable property or 
to acquire such property. 

(4) To make loans and advances. 

<">) To allow interest on deposits. 

Md To draw bills of hex wise than on demand (S. 19). 

other obligation *:—The bank is under an obligation to 
supply different form of currencies one in exchange for an¬ 
other* TS. 39 (11)]. 

The Central Government is to supply the bank with rupee 
coins if the assets of the issue department is les than Rs. 50 
crores or 1 /fi of the total assets,—after the close of any finan¬ 
cial vear fft. 30 (2)]. 

The Central Government shall not undertake to receive 
or circulate any rupee coin (S. 38). 

Obligation to bug and sell sterling :—In order to maintain 
the stability of the exchange value oi the rupee, the hank is 
bound to sell or Inn sterling at a fixed rate at its offices. But 
Hie amount of sterling must be less than £ 10,000. 

Other provisions as to Reserves :—The reserve fund is 
always to be kepi at least equal to the total amount of the share 
capital. If it is less than that not less than Rs. 50 lakhs out 
of the sux plus profits have to be added to it fft. 47 tpro\iso) |. 
The Bank is free from income tax and super tax provision 
(ft. 48). 

Returns :— The Bank is to submit a weekly return to the 
Central Government and a copy of the annual accounts within 
2 months from the date on which the accounts are closed 
(S. 57). 
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Liquidation :—The provisions of the Companies Act are 
not to apply in case of liquidation. And liquidation is not to 
take effect unless the Central Government so orders. And in 
stich a contingency the Reserve Fund and surplus assets will 
be divided between the Central Government and the share¬ 
holders in the proportion of 75 per cent, and 25 per oent. 
<S. 57). 

Agricultural Credit Department :—The Bank has to create 
a special department, to study all questions of agricultural 
credit and to co-ordinate the operations of the Bank in con¬ 
nection with agricultural credit (S. 54). 

THE IMPERIAL BANK ACT (XLVII OF 1920) 

The Imperial Bank was established by dissolving the three 
presidency banks and amalgamating them into one. Its 
importance is now gone utter the establishment of the Reserve 
Bank of India, and it is now an ordinary bank based on 
statute 

Share Capital: —The share capital of the Bank is to be 
one hundred and twelve millions and five hundred thousand 
rupees, divided into shares oi Rs. 500 each. It will be a 
limited liability concern (S. 3). 

Business: —^.1; The bank may do Government busmen 
under any agreement with tin* Reserve Bank oi India, as an 
agent of the latter (S. 10). 

(2) The bank may perform all the banking- functions 
excepting certain matters (S. 8, Schedule I). 

(8t It shall not make loans or advances for periods of 
more than 6 months or on the security of the shares oi 
the bank. 

Central Board: —The general superintendence of the 
affaire shall be entrusted to a Central Board consisting of pre¬ 
sidents and vice-presidents of local boards, one person elected 
from each local board, a managing director appointed by the 
Central Board, a deputy managing director, not exceeding 
two persons nominated by the Central Government, Secreta¬ 
ries of the Local Boards (Ss. 24, 28). 

Local Board :—There shall be local boards at Calcutta, 
Madras, and Bombay; these boards axe to manage local busi¬ 
ness. The number of members shall not be less than 3 (S. 29). 



CHAPTER XII 

LAW OF PATENTS AND DESIGNS 

(The Indian Patent and Designs Act II of 1911') 

Patents :—These are exclusive and sole rights granted by 
the Crown to use, exercise and sell the inventions by their 
authors so as to secure to (hem the profits thereof for a certain 
time. The mime patent is derived from the fact that such 
grants made by ‘letters patent’ (literae patentes—open letters), 
A manufacture produced by the art or skill of the author, in 
order to secure the patent right must be novel or new, useful 
and convenient —ii must not be contrary to law and public 
policy. 

Applications for rtgistration :—The true and first inventor 
*)ay apply for a patent in a prescribed form giving proper 
specification oi the invention to the Controller of Patents, 
Designs and Trade Marks. Then the same is examined and 
publicly advertised, and any opposition to the grant is con¬ 
sidered. Then if it is found suitable, a patent is granted. 
There are special agents known as patent agents upon whom 
an inventor should rely for obtaining a patent grant, because 
they are the persons who know the proper procedure for the 
purpose. There is a register of patents in the office of the 
patent, containing particulars about the patent and the mode 
and conditions of grant of the right (Ss. 3, 4, 5, 6). 

Tn case of infringement of patent right, the patentee may 
sue for injunction and damage. The patentee may assign his 
rights to another farm or he may grant a license for manu¬ 
facturing or using or selling the invention. 

When an abuse of monopoly rights is established by 
showing that the patent is not working on a commercial scale 
or that the demand for ii is not being met to an adequate 
extent and on reasonable terms or that the trade is prejudiced 
by the refusal to grant license, orders may be passed lor the 
grant of license or revocation of grant of patent etc. 

Designs: —The proprietor of a design may apply for its 
registration and obtain a certificate of such registration. The 
effect of such registration means a copyright for it. 

A design means configuration, pattern or ornament applied 
to an article by any industrial process namely manual, 
mechanical or chemical, which are judged by the eye. 
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Opposition to grant a patent: —Within 3 months from the 
date of advertisement of the acceptance of the application any 
person may on payment of a prescribed fee oppose the grant 
of the patent on the following grounds: — 

(a) that the applicant obtained the invention from him 

or from a person of whom he is the legal reprtv 
sentative, 

(b) that the invention lias been published and claimed 

in any specification filed in British India which 
is of prior date. 

(V) that the nature of the invention is not sufficiently 
or fairly described, 

(d) that the invention is publicly used in an\ part ot 
British India (X. 9). 

On receipt of such notice the Controller is to inform the 
applicant, and on hearing after 3 months decide the case. 
The decision ot course is subject to appeal to the Central Gov¬ 
ernment (S. 9). 

Grant of patent: — A patent is granted on payment of the 
prescribed fee, and the patent is sealed with the seal ot patent 
office, within 18 months from the date of the application 

burnt inn of Patent right :—The term of every patent 'shall 
be limited to 14 years IS. 14 (1)1. 

A patent shall lapse if the patentee iaiK io pnv the pres 
cribed fees in time IS. 11 (2)1. 

The term may be extended on an application at tin* Patent 
Office at least t> months before the expiry to the ( Ultra! Gov¬ 
ernment for extension of time TS. Id \] »1. 

Restoration of lapsed patent: —The patentee in case of 
lapse of patent may apply mentioning the < iu uni-stances toi 
restoration by pav incut ol presuilad fee IS Ifi (1)1. 

Register of patent s:—A regime! is kept at Patent Office 
wherein are entered all particulars as to patents—the names, 
addresses, the grants, assignments ot patents (S. 20 ih ». 

Compulsorg licenses and revocation :—Any person intt 
rested may apply to the Central Government together with u 
prescribed fee alleging that flic reasonable requirements ot 
the public with respect to a patented invention have not been 
satisfied and praying for the grant of compulsory license m 
for revocation of the patent IS. 22 (1)3. 

Revocation of patent: —Revocation may be obtained on 
petition to a High Court (R. 2f>). 

The Central Government may hear the petition or may 
make a reference to a High Court. 
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Abuse of patent rights :—If tke patented fails to woiac Lie 
patent on a commercial scale—or to grant licenses on reason¬ 
able term to any existing trade; or if any trade is prejudi¬ 
cially affected by the conditions attached to the patent or if 
the establishment of a new trade is detrimentally affected 
<S. 23). 

Rights of patentee and infringement :—The patentee is 
entitled during the time the patent is in force, the sole rights 
and profits arising from the patented invention. In case of 
infringement there is a remedy by an action for an injunction 
to restrain the infringer and also for damages, or claims an 
account of profits (S. 31). 

Registration of Designs :—Designs may be registered on 
the application of any person claiming to be proprietor of any 
new or original design not previously published m British 
India (8. 43). 

The Controller is to grant a certificate IS, 4o (1)1. 

Register of Designs :—A register amtaining the descrip¬ 
tion oi designs'—is to be kept at the Patent Office (8. 4<i>. 

Effect of registration: —On registration the proprietor gets 
j copyright in the design for 5 years from the date, which 
may be extended tor a second and third periods of 5 years 
IS. (7 (2), (3) . 

Piracy of ngi<tcred design :—During the existence of 
t opvlight in any design, no person will be allowed to sell or 
1 o apply such design to am article except with a license or 
with the written consent of the proprietor (8. 53), 

Rtmcdy: —Tin* proprietor may sue for the ieeo\ery of 
damages tor any « mitia\ cut ion, or for injunction against the 
xepetition IS, 13 (2)L 



CHAPTER XIII 

TRADE MARKS 

TRADE MARKS ACT (V OF 1940) 

Before this Act the protec tion to Trade Marks as given bv 
the Common Law was inadequate, and as given by the Statute 
Law (?.<\, the Penal Code, Merchandise Marks Act and the 
Sea Customs Act) was utterly inefficient. And registration ot 
the declaration of ownership under the Indian Registration 
Act gave no legal right to Die owner. So the necessity of an 
Act like this was very keenly felt. The provisions of this Act 
shall be in addition to the provisions of any other existing 
law. 

Trade Mark Meaning:—A Trade Mark means a mark in 
relation to goods for indicating a connection in the course of 
trade between the goods and the person as proprietor or user 
of the mark. A mark includes a device, brand, heading 
label, ticket, name, signature, word, lei ter or numeral or any 
combination thereof. 

Registration:—A Trade Mark may be registered only in 
respect of particular goods or classes oi goods. It shall not 
be registered unless it contains at least one of the essential 
particulars:—name represented in a particular manner, or 
signature or invented words, or any other distinctive or 
adopted mark. It may he limited to one or more colours, or 
it may be registered without limitation of colour. 

The following cannot be registered as Trade Mark:—any 
scandalous design, anything likely to deceive or cause confu¬ 
sion or hurting religious'susceptibilities, anything contrary to 
law or morality, names of chemical elements, geographical 
name, surname, name of sect, caste or tribe, identical or 
similar marks already on legist or; Royal Arms and State 
emblems cannot be used without due authority for the same. 

Any person claiming to be the proprietor of a Trade Mark 
may apply for its registration. The application has to be 
advertised in the prescribed manner, and any one may file his 
objection to the registration. The Registrar is to serve a 
notice of the opposition to the applicant and the applicant 
to file a counterstatement. The Registrar on hearing the 
parties and considering the evidence, may register the said 
Trade Mark, and on such registration, a certificate of regis¬ 
tration is granted to the applicant. Jointly owned Trade 



TRADE MARKS 


377 


Marks may also be registered. Any person oilier than the 
proprietor of a Trade Mark may be registered as a registered 
user in respect of any of the goods in respect of which it is 
registered. 

Ah regards a Trade Mark which has been in use prior to 
the 25th February, 1937, upto the date of registiation, the 
Registrar may accept evidence of acquired distinctiveness as 
entitling the Mark to registration. In the case ot a Trade 
Maik containing any part tor which separate registiatum has 
not been applied or any matter common to the trade, regis¬ 
tration may be allowed subject to disclaimer as to the exclu¬ 
sive use by the proprietor. 

Effect of Registration: —Uegistiatinn gives the exclusive 
right of user. It is irrima facte evidence of validity of the 
original registration and subsequent assignments, etc.; and a 
registration is conclusive a> to validity jitei seven year*. 

But a registration shall not interfere with the vested 
rights of a person acquired hy continuous use or with the 
bona firft use of oim’s own name, place of business or descrip¬ 
tion of the charm ter or quality ot goods. 

I he regulation of a Trade Mail* remains effective for 
seven \euis; but it may be renewed for fifteen years more on 
application and payment ot pres< ribed fees. It a proprietor 
of a registered Trade Mark does not use the Mark horni fide 
for five > ears or more, it mav be nmo\ed horn the register. 

Ordinalily, no claim for infringement lies in the case of 
unregistered Trade Marks. But such right of action is not 
lost m respect of a Trade Mark which had been in continuous 
use since before the 23th February, 1937, and its registration 
had been refused. 

But an unregistered proprietor is not precluded by the 
Trade .Marks Act from bringing an action against any person 
for pnsfting-ofl of goods. 

Deposit of Trade Marks: —The deposit is to be made fry 
any one claiming to be the proprietor of a Trade Mark in the 
Office of the (’ontroller of Patents and Designs who shall be 
called the Registrar of Trade Marks for the purpose of the Act. 

Classes of Trade Marks ; — 

(1) Associated Trade marl* includes u (a) Trade Mark 
registrable in the name of the same proprietor in respect of the 
same goods or resembling the same goods so as to cause con¬ 
fusion or deception if used h\ a person other than the pro¬ 
prietor. (h) When the proprietor of a Trade Mark claiming 
the exclusive use of any part of it wants to register the whoB 
and the part as separate Trade MarK they may be registered 
as Associated Trade Marks, (c) When a proprietor of several 
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Trade Marks wants registration in respect of the same goods 
or same description of goods which resemble each other in 
material particulars, hut differs m respect of number, price, 
quality or names of places or in other noil-distinctive character 
or in colour tiny are called associated Trade Marks (S. 12). 
id) A Trade Mark registered as a defensive Trade Mark and 
that Trade Mark as otherwise registered in the name of the 
same proprietor shall notwithstanding that the respective re¬ 
gistration are in respect of different goods, shall be registered 
as Associated Trade Marks (S. 38 (3) ). 

(2) Trade Mark registered as a series: —The item of Trade 
Mark mentioned in (r) under the previous heading may be 
registered as a series in one registration 11 (2) ). 

pl) Certification Trade Mark: —It means a Mark in rela¬ 
tion to any goods used for distinguishing goods certified by auv 
person in respect of origin, material, mode of manufacture, 
quality, accuracy or other characteristics from good-* not m> 
certified (S. 2 (b) ). A Mark shall not he registrable as a Cer¬ 
tification Trade Mark in the name of a poison who < arries on 
a trade of the kind certified (S. •*>!'). 

(4) f)cfensirc Trade Mark: —AY hen a Trade Mark consist¬ 
ing of any invented word has become so well-known respecting 
any goods that the use thereof in relation to olhet goods would 
be likely to be taken as indicating a connection in the corn sc 
of trad*' between those goods and a person entitled to Use tlu* 
Trade Mark in relation to the first mentioned goods, then not¬ 
withstanding that the proprietor of the lust mentioned goods 
docs wd use the Trade Mark to those oliur goods the said 
Trade Mark may be registered in his nano* in respect of those 
other goods as a Defensive Trade Mark tS. 38). 

<d) Te.rtile Trade Mark: —Special provisions lm\e been 
uncle for the legistration ol textile goods. There are certain 
restrictions in respect oi registration oi textile goods being 
piece goods—tor instance, {a) no Mark consisting of a line 
heading shall be registrable as a Trade Mark, J>) the registia- 
iion shall not give any exclusive right to the use of line 
heading, etc. 

Registration of identical or similar Trade marks; — 

In ease of honest concurrent use, legist rat ion by more than 
one proprietor of Trade Marks which arc identical or ncailv 
resembling each other may be permitted or registration of the 
same may be refused until their rights ha<*e been determined 
by a competent Court. (S. 10). 

Registration mhjert to disclaimer :— W hen a Trade Mark 
contains any part not separately registered in the name of the 
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properietor or any matter common to the trade or otherwise of 
a nott-distinctive character, the same may be registered if the 
proprietor disclaims any right to the exclusive use of the 
same. (S. 13). 

Vested rights :—A proprietor of a registered Trade Mat** 
shall pot be entitled to interfere with or restrain the use by 
any person of a Trade Mark identical with or resembling it, it 
the latter had been continuously using it prior to the registra¬ 
tion by the registered proprietor. (R. 25). 

Fn si a see: —His right to use a Trade Mark even when it 
is not registered is saved by Sec. 25. He may also obtain con¬ 
current registration of identical Trade if ark under Sec. 10 ( 2 k 
A proceeding for infringement of an unregistered Trade Mark 
may be instituted if the Mark has been continuously in use 
since betore the 25th February, 1037, and an application for 
its registration made within five years from the commence* 
ment oi the Act, has been refused. His right to bring suit for 
passingoff oi goods is not affected tS. 20). He may aho apply 
for the cancellation or variation of the previous registration 
under Secs. 37. 10. 

Assignment and tn/nsmission of Trade MarT: —The regis¬ 
tered proprietor mav assign or transmit the Trade Mark and 
give oftci Uial receipts for any consideration for such assign¬ 
ment He mav do so whether in connection with the goodwill 
of a business or not, and in respect either of all of the good" 
in respect of which it is registered or of some onl\ of those 
yood 

An assignment of an unregistered Trade Mark without the 
goodwill of a business is permissible only if, (u) at the time or 
assignment or transmission oi the unregistered Trade 1 Marl: it® 
is used in tin 1 same business as a registered Trade Mark, and 
{Ik the registered Trade Mark is assigned or transmitted b.. 
the same time and to (he same person as the unregistered 
'Trade Mark, and ie) the unregistered Trade Mark relates to. 
goods in respect oi which the registered Trade Mark is assign¬ 
ed or transmitted (S. 30). 

A (Vilification Trade Mark is assignable or transmissible 
only with the consent of the Government. And an Associated 
Trade Mark shall he assignable and transmissible only as 
whole, and not separately (R. 34). An assignment of a regis¬ 
tered Trade Mark shall not lake effect unless the assignee 
applies to tin* Registrar within six months from the date of 
assignment for 1 direction for advertisement (R. 33). 

An assignment or transmission of a Trade Mark shall be 
registered on application to the Registrar and on proof of title 
to his satisfaction (S. 35). 
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Infringement: —No action lies for infringement of an un¬ 
registered Trade Mark unless sueli Trade Mark has been 
continuously in use since before the 25ih February, 1937 arid 
unless an application for its registration made within five years 
of the commencement of the r irade Marks Act, 1940, has been 
refused (S. 20). This provision does not affect one’s right for 
action for passing-off. # 

A registered proprietor will have the exclusive right to the 
use of u Trade Mark in respect of the goods and this right 
shall be deemed to be infringed by any person who (not being 
the proprietor of the Trade Mark or a registered user thereof 
using* by way of the permitted use) uses a Mark identical with 
it or nearly resembling it as to be likely to deceive or cause 
(onfusiou, in the course of trade, in relation to any goods in 
respect of which it is registered, and in such manner as to 
render the use of the Maik likely to be taken either (a) as 
being used as a Trade Mark, or (b) to import a reference to 
some person having the right either as a proprietor as register- 
ed user to use the Trade Mark or to goods with which such a 
person as aforesaid is connected in the course of trade 
(Ss. 21. 57). 

This right given by the registration is subject als( to any 
conditions or limitations entered on the register. This right*s 
not infringed if the proprietoi or registered user ha** at any 
tittle expressly or impliedly consented to the use of the Trade 
Mark by any person (8s. 22, *>8). There would be no infringe¬ 
ment in the following cases also: — (a) Vested rights (S. 25); 
(l i harm flip use by any person of his own name or the name 
of place of business, description of tbe diameter or quality 
of his goods (Ss. 26, 27). 

* A registered user of it Trade Mark may i all upon the pro¬ 
prietor thereof to take proceedings to prevent infringement 
thereof and if the proprietor refuse^ or neglects to do so 
within three months after being so called upon, tbe registered 
user may institute proceedings for infringement in his own 
name (8. 40). 

Any suit for the infringement of a Trade Mark or otherwise 
relating to any right in a Trade Mark should be instituted in 
a District Court (8. 731 
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LAW OF COPYRIGHT 

I he Indian Copyright Act (III of 1914). 

The law of copyright as is found in India is nothing* but 
the English law on the subject incorporated bodily into the 
Indian Act in schedule form. Of course certain minor modi¬ 
fications June been introduced to suit administrative conveni¬ 
ence (S. 3), 

Meaning and Scope of Copyright: —Copyright denotes the 
sole right to produce or reproduce the work or any substan¬ 
tial paifc theieof in any material form whatsoever, to deliver 
lectures on the work in public, and m case of unpublished 
work to publish it. It includes the sole right to produce, 
reproduce, perloim or publish any translation of the work; in 
the case oi a dramatic work, the right to convert it into a 
novel or other non-dramatic work, or dramatization of novels. 
It also includes m the case of literary, dramatic or musical 
work, lo make any record, perforated roll, cinema films or 
other contrivance by means of which the work may be 
mechanically performed or delivered. It also includes the sole 
right to authorize all of the above acts (First Schedule. 
S. 1 (2) ). 

Performance to a number of members in a club entertain- 
• ment is a performance in public. ( Harm a, Ltd . and Clwpell 
& Co. v. Martards Club , Ltd., [1927] 1 Ch. 520). 

Publication in relation to any work means the issue of 
copies of the work to the public, but does not include the issue 
of photographs, engravings of w’orks of architecture or sculp¬ 
ture, nor public performance of dramatic or musical work, 
delivery of public, lecture, the exhibition in public of artistic 
work (First Schedule S. 1 (3) ). 

A copy is that which is so strikingly similar to that of the 
original would suggest the original to the mind of the 
spectator. (Mahendta v. Emperor , 33 C.W.N. 172). 

Ownership of Copyright— 

(< 7 ) The first ownership of copyright is deemed ordinarily 
to be vested in the author of a work. 

(6) As regards photographs the owner of the original 
negative is regarded as the first owner. 
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(c) But if a plate or original engraving photograph or 
portrait is ordered by some other person and was made for 
valuable consideration, the person giving such order is regard¬ 
ed as the owner, in the absence of any contrary agreement. 

(d) An author of a work, written in course of employment 

‘of another Aijll not be regarded as the first owner, but the 
ownership is to \est in the employer {First Schedule, S. 5 (a) 
and {(>) ). ^ 

Original : —Originality in arranging, abridging, selecting 
etc., gives right to copyright e.g.> selection of poems 
* Macmillan v. Suredi (It. Deb , 17 Cal. Mol). Bui the work 
abridged mud be condensed and not copied; novelty or in¬ 
genuity is not essential. {Mai milian & Co. f Ltd. v. A . & J. 
Cooper , 48 Bom. 308*. Mere colourable alterations amount¬ 
ing to artful disguise do not make a work original. (Mohmi 
Mohan v. Sifanath , 34 C.W.N. 540). 

Duration of Copyright: —The general rule is that the copy¬ 
right of a work subsists for the life of the author and a period 
of 50 years after his death. But at any time after the expiry 
of 25 years, or in the case of a work in which copyright 
subsisted at the passing of the Act, 30 years from the death of 
the author of a published work, copyright will not be regard¬ 
ed as infringed if due notice of the intention to reproduce it 
for sale is given in writing and if royalties for the benefit of 
the owner of the copyright have been duly paid for aB copies 
of the work sold. (First Schedule, S. 3). 

The Central Government is to make rules as to the manner 
of the sendee of notice and payment of royalties (First Sch.l. 

But in case of translation of work first published in India 
the ^ole right to produce, reproduce or publish a translation 
of the ivork shall subsist only ior a period of 10 veai'N (S, 4). 

Joint authors .—In the case of a work of joint authorship 
?.e., a work produced bv the collaboration of 2 or more 
authors in which c ontributions of each cannot be distinguished 
from the other, copyright subsists during the life of the 
author who first dies and for a term of 50 years after his 
death, or during the life of the author who dies last which* 
tver is longer (First Schedule, S. 1G). 

Po'tluunnui; work :—'Copyright of unpublished works— 
literary, dramatic, musical, or artistic shall subsist till publi* 
cation or performance and for a term of 50 year-, thereafter 
First Schedule, S. 17). 

Go vernm en t pv h 1 / rat ion* : —JThe copyright of government 
publications shall belong to Ilis Majesty and shall subsist for 
a period of 50 years from the date of fifkt publication of the 
work (First Schedule, S. 18), 
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Assignment of Copyright:—Tlie owner of, the copyright in 
any work may assign his right wholly or in part, either 
geneially or subject to limitations, but no such assignment 
is valid unless it is in writing and is signed by the o^ner ot 
the copyright or by his duly authorized agent! But no such 
assignment (except made* In will) shall be operative beyond 
the expiration of 25 years after the death of the author, and 
the reversionary interest will devolve on his legal persona 5 
representations (First Schedule, S. 5). 

Subject-matter of Copyright: —The original produ<*tions of 
following kinds of woik are the subject-matter ot copyright. 

fl) Literary work includes any book, newspaper, magazine, 
petiodical work, map, chart, plan and table, lecture, address 
and sermon. A code of made-up words suitable for cabling 
purposes, although meaningless have been held to be original 
literary work. {And* nan & (V, Lid,, v Lieher ('ode C<>. 
tl'MD'S K.B. 469h 

(2) Dramatic work includes any piece of recitation, clioreo- 
giaphic work, dumb show, the scenic arrangement, or acting 
torm of which is fixed in writing or otherwise or any cinema 
production where the arrangement or acting form or the com¬ 
bination of incident-* xepresented give the work an oiigiual 
i hunmicr. 

(3* ArtisUi work includes painting, di twiug, sculpture, 
artistic craftsmanship architectural works of art, engravings 
and photography (First Schedule, 35 (1) ) 

(4) Musical wo rk- means am < omhination of melody and 
harmony oi either of them which has been reduced to writing 

< S. 5 b 

Infringement of Copyright: -Copvrighl in a work shall he 
deemed to bo infringed wherever any person does anything in 
relation to the work, without the consent of the owner (S. 2, 
First Schedule). Copyright ot a work shall be regarded as 
infringed when a ptrson sells or lets tor hire, or offers for sale 
or hire, distributes for trade purposes, exhibits in public for 
trade, imports foi sale or hire any work which, to his know¬ 
ledge', infringes copyright. Allowing or permitting the per¬ 
formance in public of a work for private profit without the 
consent of the owner of the copyright unless done bona fide is 
an in fringement (K. 2, First Schedule). What is and what is 
not infringement remains a matter of opinion. Very oft»n 
the only proof of infringement of copyright can be found in 
the repetition of errors occurring in the original. 

The following acts are not regarded as infringements: — 

(i) Any fair dealing with any work for purposes of private 
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study and research, criticism, review or newspaper summary* 
(Kartar Singh Giani v. Lad he Singh fl&34], 16, Lah. 103). 

(ii) Any use by the author of an artistic work, who is not 
the owner of the copyright in a work, if he does not imitate or 
repeat the main design of that work. 

{Hi) Any publication of artistic works permanently situted 
in public places or buildings or of any architectural work. 

(iv) The publication in a collection mainly composed of 
non-copyright matters bonafidc for the use of schools, provided 
no two passages are taken from the same author and the 
source is acknowledged. ( Educational Depot v. Ralindm Nath 
Tagore (1933), 55 All. 564) 

(v) The publication in a newspaper of a report of a lectuie 
delivered in public, unless d is prohibited by explicit notice 
aitivod at a conspicuous place where the lecture is being 
delivered. 

(vi) The reading or recitation in public from any publish¬ 
ed work (S. 2, First Schedule). 

Remedies: —Two kinds of remedies are open to the owner 
of copyright in ease of infringement. Civil remedies entitle 
him to damages, injunction and to claim an account and pay¬ 
ment of profits, and the delivery up to him all infringing 
copies, which include any colourable imitation and importa* 
tions tSs. 6 and 7, First Schedule). Bona fide ignorance of 
the existence of copyright does not entitle the owner to any 
remedy except injunction (S. 8, First Schedule). 

Jurisdiction and limitation :—Any such action is to hr, 
brought within three years (S. 10, Fir?t Schedule). Civil 
proceedings regarding copyright shall be instituted and tried 
by High Court or by a District Judge (S. 13). 

Importation of copies :—Copies made out of British India 
of any work in which copyright subsists which if made in 
British Tndia would infringe copyright, and about which the 
owner gives notice in writing personallly or by bis agent to the 
chief customs officer that lie is desirous of seeing prohibition 
of such imports, will not be allowed to be imported and shall 
be deemed prohibited imports. The Governor-General is to 
make regulation regarding such detention and confiscation of 
copies (S. 6). 

Criminal :—Offences relating to copyright axe triable only 
by a magistrate of the first class or by a Court not inferior 
to that of a presidency magistrate (S. 11). 

Penalties for sale, distribution, exhibition or importation 
etc., of infringing copies shall be punishable with a fine which 
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may extend to Rs, 20 for every copy, but, not exceeding 
B», 500 for the same transaction (S. 7). 

Possession of plates for purposes of making infringing 
copies, with full knowledge for private profit shall be punish¬ 
able with a fine not exceeding Us. 500/- (S. 8). 

On second conviction, punishment extends to a simple 
imprisonment of one month or to a fine of Rs. 1,000/-(S. 9). 

The Court may order for the destruction and delivery up 
of all infringing copies (S. 10). 

International Copyright ;—Berlin Convention (1886) rela¬ 
ting to regulation of international copyright was subsequently 
revived by Berlin Convention of 1908. The recommendations 
are given effect to under the schedule, by which His Majesty 
may, by order in council, direct that the provision of this Act, 
shall apply to foreign publications (S. 29, First Schedule). 
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CHAPTER XV 

PASSING OFF 


Definition :—“A man is not to sell bis own goods under 
tbe pretence that they are tin* goods of another man; he can¬ 
not be permitted to practise deception, nor to use the means 
which contribute to that end. He cannot therefme be allowed 
to use names, marks, letters or other signs by which he may 
induce purchasers to believe that the goods which he is selling 
are the manufactures of another person.” Lord Lnngdale, 
M.R. 

The law of passing off action is based on the principle that 
while law will permit fair and honest competition in trade 
at> it is beneficial to the public, it will not tolerate unfair 
competition calculated to destroy houest business and to de¬ 
moralize the commercial public. Two rivals in the industrial 
field ma> compete with each other by manuiactmmg the 
same Hue* of goods, bur one will not be allowed to mislead the 
public by fraudulently using such distinctive labels, marks or 
descriptions os are used by his rival on has goods to indicate 
to the public that those are manufactured by him. ‘‘Singer A 
To. lone no monopoly <d the invention am! no e\<lusne light 
to make or sell the machine Anvone may make it, anyone 
maj -veil it. Hut their must he no deception, no '■oiling under 
i tlse (oloui’s, no untair and dolusi\e assumption ot a tiade 
mink ni ot a name appropriated and known as a tiade maik.” 
{Sittc/f r Mtntitfot t tnunj Co. \. K / mhall and Vinton ( 187< >), It) 
Scot, la Rep. ITT). 

The Indian (hunts recognised before the passing of the 
Trade Maths Act, 11140 the light of properly in trade marks 
and have followed the English law of passing off in granting 
relief in case of misrepresentation caused hv the use of marks, 
nanus or get-up and oilier cases of tampering with such 
rigid -. 


Kinds of passing off action. 

Resides infringement of liadc marks and descriptions 
there are the following kinds of passing off: — 

(1) One class of goods may be passed off as another, 
although different trade maiks distinguish different grades of 
the article manufactured by the same person. It is fraud on 
the public, at the same time injury to the tiade of the manu¬ 
facturer caused by unjust, destruction of confidence in tin* 
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quality of the goods. {Spalding & Cp. v. Oamage Ltd*, 31 
TX.lt. 328 (ff.L.)). 

This includes the selling of second hand goods of the 
plaintiff for his new goods. f 

(2) floods manufactured by one person is substituted and 
passed oft' for those manufactured by another. (Kodak, Ltd. 
v. London Stereoscopic and Photographic Co., Ltd., 19 TX.R, 
21*7). 

(3) Colourable imitation is a kind of misrepresentation in 
which the differences between the genuine and imitated goods 
are only apparent. But if the features are common to the 
trade, it is not a colourable imitation. 

(4) A combination of labels or designs is arranged in, a 
distinctive manner by a manufacturer to distinguish his goods, 
it such a get-up acquires by user an exclusive reference to the 
plaintiff’s goods rival imitators are liable to be restrained. 

(f>) The public may be tnisled by advertisements into be¬ 
lieving that the goods offered for sale are those of the plain¬ 
tiff when they are not. 

Mi) Trading names of business which have acquired repu¬ 
tation is a valuable asset and as such any wrongful assump¬ 
tion or colourable imitation of such a name comes under pass¬ 
ing off action. 

Essentials of cause of action:— (Id la a parsing off action 
the plaintiff need not show <my fraudulent intention or know¬ 
ledge of the guilt on the part of the defendant. It is sufficient 
it the plaintiff prmes his title to the mark and the infringe* 
noun thereof, {livddawtuf & Co. v. Hinihani Hemp Spinning 
C/o. \) HAW. dOdy 

*2) In stub an action it is not necessary for the plaintiff 
to prove that anv cj^o of actual deception has taken place or 
that lie had suffered any special damage. It is enough if the 
Court C .salt-died that the defendant sell his goods in such a 
m inner as may bad the purchasers to believe in probability 
ih ti. they arc lun my plaintiff's goods. (Smidt v. Reddaw a g 
At Co., Lid. . 32 Cal. 401 ; Abdul Sahim v. Uamidullah , 15 I.C. 
Min. 

But tbe piohahle purchaser should be regarded in India as 
im .unions, ignorant and unwary because of appalling 
illiteracy. 

r 4) In a passing oh at turn no pecuniary loss or injury is 
lt> be proved by the plaintiff, any reasonable apprehension of 
injury or damage by way ot loss of custom or ot reputation 
constitutes sufficient < nuse of action. {HarrmVs Ltd. v. R. 
// arrod , Ltd., 41 R/P C. 74b ' 

(4) The owner of a fr t ade mark" is entitled to’ protection 
even against an innocent infringer, who cTi|1 know that the 
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plaintiff is tie owner of tie mark at the time of tie infringe¬ 
ment, ( Turton & Sons . Ltd. v. Turton [1889], 42 Ch. 128), 

But where both the marks had been in use for several 
years side by side, actual deception is to be proved by the 
plaintiff. (Rodgers v. Rodgers , f 1874], 31 L.T.N.S. 285). 

Probability of deception is presumed in cases of fraud. 
(Royal Insurance Co., Ltd . v. Midland Insurance Co., Ltd., 
20 B.P.C. 95). 

(5) Where there is a close similarity between two murks* 
and that is not properly explained, fraud will be generally 
presumed, and the onus is on the defendant to show that the 
mark was adopted with a bonafide intention. (Nerni Chand %\ 
Wallace , 11 C.W.N. 537). 

The thing said to he passed off must resemble the thin** 
for which it is passed off. (Francis Day & Hunter v. 
Twentieth Century Fox Film Corpn . [1940] A.C. 112). (A 
motion picture did not represent a thing). 

But presumption of fraudulent intention cannot be made 
where the mark complained of is common to trade. In 
Adamjee Iiajce Dawood & Co. Ltd . v. Swedish Match Co., 
[1928] A.I.R. Rang. 210, where Ae two labels were similar 
in respect to the use of the word ‘Star’ and the figure of a 
star, the Court refused relief on the ground that this was 
common to the trade. 

Fraudulent intention by itself is not actionable, it must be 
proved that the defendant/s goods were calculated to mislead 
the purchasers. In certain circumstances even literally inn 
statements may constitute misrepresentation, if the result of 
the user of the mark is to enable the defendant to pass off his 
goods as the goods of the plaintiff. ( Brinsmead &, >ons Lid . 
v. Brinsmead , 30 R.P.C. 493). 

(6) The basis for passing off action is that the plaintiff 
has been deprived of the profits that would have otherwise 
come to him and hence it must be shown that the defendant, 
had actually used the false marks for trading purposes. 
(London General Omnibus Co. v. LavcU, 18 R.P.C. 74). 

(7) Mere imitation is not sufficient to justify interference 
by Court, reasonable probability of deception calculated to 
injure the plaintiff is to be proved. (Plotzker v. Lucas, 24 
R.P.C. 551). 

(8) Damage or likelihood of damage to property is the gist 
of all such actions and unless the plaintiff can prove that bif* 
credit or business has suffered or is liable to suffer damage in 
future no action will lie. ( British Legion v. British Legion 
Club , Ltd., 48 R.P.C. 555). 
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(9) In every passing off action, the plaintiff has to show 
his right of prior user in the mark. It is not necessary that 
the mark alleged to be infringed should be indicative of thp 
ownership or origin of the goods. It is sufficient if the mark 
in question has been identified by the public with goods of 
a particular manufacture and that by the means of that mark 
the purchasers are able to distinguish those goods from others 
of a like character. ( Edge & Sons , Ltd . v. Nicolh & Sons , 
Ltd, , 28 R.P.C. 582). The plaintiffs in this case had been 
selling washing blues and other tints for several years, in a 
wrapper with a stick protruding but without any label or name 
on the wrapper. The defendants used the same get-up with 
their name printed prominently on the wrapper. Still injunc¬ 
tion was granted against the defendants. 

(10) The right of property to a particular trade mark is 
confined to goods of similar descriptions to which the marks 
are attached, but it cannot entitle the owner to prohibit its use 
by others in connection with goods of different character 
altogether. In Anglo-Indian Drug and Chemical Co. v. 
Swasttk Oil Mills Ltd., (1935), A.I.R. Bom. 101, the plaintiffs 
who had been selling hair oils and perfumery under the mark 
777, were refused injunct ion against the defendants who sold 
bar soaps with Swastik mark on the one side and *777* on the 
other. 

It is however not necessary that the infringement of trade 
mark should be in respect of the goods of the same kind, the 
right extends to cognate classes of goods, provided that the 
similarity is such as to lead the unwary customers to mistake 
ihe defendant’s goods for those of the plaintiff, (Thomas Bear 
& Sons (India) v. Pray ay K (train [1935], A.I.R. All. 7). 

(11) If the mark is distinctive first and continuous user will 
entitle one to exclusive ownership. If it is non-distinctive 
exclusive ownership will not be recognized. 

The following marks cannot be claimed for exclusive use 
and must be open to trade. 

(a) A trade mark which is descriptive of an article or 
its composition or mode of manufacture, such as 
chlorodyne, linoleum, which have become name 
of certain articles. 

(h) Mere laudatory words such as ‘superior’, ‘super- 
fine’. 

(c) A name or mark which denotes only a particular 

type or pattern. 

(d) A symbol which by trade usage is descriptive of 

quality. If it conveys a different meaning to the 
public from what it has to the trade the Court 
will accept the meaning recognised by the gene¬ 
ral public?. In Gramophone Company’s appUca - 
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\ tiont, 27, R.P.C, 689, it was held that the 

gramophone came to denote to the public a tolk- 
» ing machine of a particular type although to the 
trade it connected the source of manufacture, 

{*?) Geographical names cannot be claimed as exclusive* 
monopoly in the use of trade marks or trade des¬ 
criptions. But if by an extensive user it acquires 
r secondary significance in connection with the 
goods of a particular manufacturer it becomes a 
monopoly. There are certain geographical names 
which have become merely descriptive of the 
goods such as Gexman silver, Eau de Cologne, 
Portland cement. These are common to the had# 
and cannot be claimed bj any particular 
manufacture. But there are certain names 
which have come to denote goods of a particular 
manufacture. 

(f) Name of patented articles on the expiration of the 

patent right. But if the' name acquire a secon¬ 
dary meaning being exclusively used in connec¬ 
tion with the goods of the manufacture of tin* 
old patentee, he will be entitled to the right of 
exclusive use of the name. 

(g) If the name is indicative of a process, rather than 

of the manufacturer, exclusive user cannot »e 
claimed. 

But descriptive words may acquire a secondary meaning 
when they are used by the public to indicate good?* of a parti- 
cuiai manufacture, and then the Court will restrain others 
from using that mark. In Faultier & CoLtd. v. 0 and G 
Rushton, Ltd., 20 it P.e. 177, the plaintiffs were first to manu¬ 
facture jams in pans made of siher-pluted vessels, and lieu e 
their puns came to be sold as “Krlverpan jams”. These words 
were distinctive of the goods of the plaintiff and hence the 
defendants t were restrained fiom using them. 

But secondary meaning cannot be acquired if there is no 
competition. (Par.som lit os. & Co. v. Gillespie & Co , 1 ) 
R.P.C. 37). , 

If plaintiff’s name is habitually used along with the trade 
name of his goods it does not acquire distinctive meaning. 
(Hcrlick’a Malted Mill' Co. Sumrncr&ktll f 31 R.P.C. 63». 

Rfmedips ;—Three classes of reliefs are grunted in pacing 
off actions. 

t (1) Inf unction: —The right of the Court to grant injunc¬ 
tions are governed in India by the Indian Specific Relief Act 
(Ss. 32—56). The characteristic of this relief is that it de¬ 
pends on the discretion of the Court. It is generally granted 
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when there is the fear of probable injury to the plaintiff’s 
business in the future, when there is the chance of the wrong 
being continued or repeated. 

Injunction will not be granted if the damage is trivial and 
remote and there is, no likelihood of its recurrence, when the 
plaintiff has acquiesced in the breach, or delayed in bringing 
the action, or where more efficacious remedy is available 
(Yoshinn Both aka Ka Sit a, Ltd. v. Dwnrhadm Falechantl 
f 1932], R.l.R. 335). 

(2) Deli eery up of marled goods :—The plaintiff is also 
entitled to a delivery up of possession of all the goods, labels, 
etc., calculated to deceive, for erasure of the mark, and if 
erasuie is impossible, for their destruction. 

(3) Damage <t or Accountof Profit :—The plaintiff is 
entitled to elect one of these reliefs which are alternative ones. 
Substantial damages (an be recovered for an infringement, 
onl> when special damages are proved; but if simply an in* 
frmgement ot the right is proved nominal damages will he 
awarded. {Soar Mahomed Sait Co. v. Abdul Kareem & Co. 
fl983}, 57 Mad. GUO). 



CHAPTER XYI 

LAW OF INSOLVENCY 

The Prewlency-Towns Insolvency Act , No. Ill of 1909, and 
the Provincial Insolvency Act , No. V of 1920 . 

History:—Insolvency law in India has been created by 
the statute. The basis of the law is of course the Roman legal 
principle of cessio bonorum or the surrender by the debtor of 
all goods for the benefit of his creditors in return for escape 
from legal process. 

“The chief aim of every system of Bankruptcy Law should 
be to combine and regulate two great objects:—l^irst, the dis¬ 
tribution of the effects of the debtor in the most expeditious, 
the most equal, and the most economical mode; and secondly, 
the liberation of his person from the demands of his creditors 
when he has made a full surrender of his property 19 (Henley’s 
Bankruptcy Law, 3rd edition, p. 1). 

There are two Indian Acts regarding insolvency—(1) The 
Presidency-towns Insolvency for the city areas ot Calcutta, 
Madras, Bombay, Rangoon and Karachi; and (2) The Provin¬ 
cial Insolvency Act for the other areas ouflving the cities. 
The provisions of the two Acts are almost the same except 
on the following points:—(a) The constitution of the Courts, 
{h) the procedure for the presentation of petition upto the day 
of the adjudication order (c) the vesting of the debtor’s pro¬ 
perty, (d) Ihe doctrine of relation back, (e) the procedure for 
investigating debtor’s conduct. 

Who may be adjudged insolvent:—Anv debtor who has 
committed an act of insolvency , may be adjudged an insolvent 
by the insolvency court. 

Minor :—We have seen that a minor is incompetent to 
contract, and does not incur any personal liability to pay for 
the necessaries supplied to him, though the price of the thing 
supplied may be recovered from his property. Therefore, it 
follows, that a minor cannot be adjudged insolvent for the debt 
contracted by him, either for carrying on business or for 
necessaries {Jogmohan Narayan v. GirisK Bobu, 42 All. 515). 

A minor cannot become a partner, but he may be admitted 
to the benefits of the partnership by other partners. It follows 
that a firm consisting of a minor and adult partners cannot be 
adjudged insolvent but the adjudication" order may be made 
against the adult partners only. In such a case all the property 
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of the firm including the minor’s share shall vest in the official 
assignee or receiver upon the passing of adjudication order 
(Sanyasi Mondal v. Krishna Banerjee, 49 I.A. 108). 

L*matic:—A lunatic may be adjudged insolvent when he 
commits an act of insolvency while he is sane. A lunatic may 
be adjudged insolvent when the Court gives permission to the 
committee to consent to an adjudication of the lunatic as insol* 
vent, or to present an insolvency petition under the Insolvency 
Act, when it is beneficial to the lunatic. / 

Married woman:—A Hindu or a Mahomedan married 
woman may enter into contracts affecting her separate pro¬ 
perty. Her separate property may be made liable for debts 
contracted bv her; and hence a married woman whether she is 
a Hindu, jfahomedan or of any oilier religion, possessing 
separate j>roperty, may be adjudged insolvent for debts con¬ 
tracted bv her. 

Partner :—A partner of a firm may be proceeded against 
in the insolvency court. The creditor may do so without in¬ 
cluding the other partners (S. 95 Pr. T. In. Act). An adjudi¬ 
cation order against the firm can only be made when each of 
the partners has committed some pet of insolvency. But when 
the firm is adjudicated insolvent by the firm name it becomes 
-operative as if it were made against all the persons who were 
partners at the date of the order. ( GoJculda# v. Parry & Co , 
48 Mad. 795). 

Toder the Pro. In. Act, rules ba\e been made by the 
High Courts providing similar provisions for cases of insol¬ 
vent y under that Act. 

Companies'. —No insolvency petition shall be presented 
against any corporation or against any association or company 
registered under any enactment for the time being in force. 
{Sec. A, Pro. In. Act and Sec. 107 , Pr. T . Act). Provisions 
June been made for the winding up of a company under the 
Companies Act, 1913. 

Hindu joint family .—A joint Hindu family as such can¬ 
not be adjudicated insolvent, but two or more members of such 
a family who have incurred a joint personal liability may 
present a joint petition in insolvency or may be proceeded 
against on a petition by the creditor. Minora must be exclud¬ 
ed in any insolvency proceeding started at the instance either 
of debtor or creditor. (Makabir Prasad v. Ram Rahnl (1937b 
13 Pat. 724b When the other members of the fapiiy are not 
personally liable for the debt, they cannot be adjudged insol¬ 
vent in respect of the debt contracted by the managing mem¬ 
ber of the family. T he sons cannpt be a dju dged insolvents 
f or the debt contracteQ^ Oat her tor the busines s, €^en 
when the creditor had obtained the decree against the sons for 
the same, because the sons are not per sonally li abl e for t he 


8&4 


THE INDIAN MERCANTILE LAW 


debt though the assets of the business in their hands are liable 
to satisfy the debt. (Nagasubru mania v. Krishna much aria v, 
50 Mud. 981b 

Foreign*r : — If a foreigner commits an act of insolvency 
during his personal residence in British India he may be ad¬ 
judged insolvent, though he may be absent from British 
India at the time of the presentation of petition against him. 

Explanation to section Q of the Pro. Ins. Act, in defining 
acts of insolvency, says that the acts of an agent mav be the 
arts of the principal so far as acts of insolvency are concern¬ 
ed. And as such foreigner cannot be adjudicated an insolvent 
by Indian Courts on account of an act of insolvency commit¬ 
ted by his agent, unless he authorised the agent to act in that 
way, or unless the agent was in such a position that his prin¬ 
cipal must stand or fall by his acts. {K a st unhand, v. Gan pat 
Singh, 22 I.A. 162). 

Section 11 of Pr . T. In. Act lays down that the Court 
shall have no jurisdiction to make an order of adjudication, 

I unless the debtor had ordinarily resided or had a dwelling* 
I house or had carried on business either in person or through 
agent, within the local limits of the ordinary original civil 
jurisdiction of the Court, within a year be fore tin* date oi the 
presentation of the insohenvy petition. ~ 

Acts of insolvency;— Insolvency Court lias jurisdiction to 
adjudge a person insolvent only when he is u debtor , and Inis 
committed an act of insolvency. The Insolvency Law is 
meant for protecting both the debtor and the creditor, when 
the former is placed under circumstances which make it im¬ 
possible for the satisfaction of bis debts. Both the Insolvency 
Acts lay down a number of acts, the commission of any of 
which by a debtor will amount to an act of insolvency. 

(a) Transfer for benefit of all creditors :—It is an act of 
insolvency if in British India or elsewhere a debtor makes a 
transfer of all or substantially all his property to a third per¬ 
son for flie benefit of his creditor generally. It is not 
necessary in this case that there should be an intent to defeat 
or delay the creditors. 

(b) Transfer for defeating or deluging :—If he makes a 
transfer of his property or any part thereof in British India 
or elsewhere* with intent to defeat or delay his creditors, il is 
an act of insolvency. A sale of mortgage of the debtor’s pro¬ 
perty may amount to an a< t of insolvency, even if it be for 
consideration or in former of a creditor, when the debtor in¬ 
tended to defeat or delay bis creditors' by such sale or mort¬ 
gage* TKi# intention is to be gathered frbm the circumstoneesr 
of each particular case. "The person who challenges the bona 
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fide nature of th$ transaction, is to prove that it was not so. 
Biit it* tile case of a gift of the property by the debtor, it in 
itself becomes an act of insolvency as there is no question of 
consideration in it* 

(C> Transfer tu fraudulent prefereiict :—If in British India 
or elsewhere, he mates any trdfcsfPr of his property, or of any 
part thereof, wfyiyb would under this or any other* enactment 
for ilia time being in force be void as a fraudulent preference 
if he were adjudged an insolvent it will be an act of insolvency* 

(d) Going abroad :—A debtor commits an act ot insolvency 
it he depart^ or remains out of British India or from his 
dwelling house or usual place of business or otherwise absents 
himself or secludes himself, so as to deprive bis creditors of 
the means of communicating with him. with the intent to de¬ 
feat or delay his creditors. The intention of the debtor to defeat 
or delay bis creditors is to be gathered from the facts and 
circumstances of each case, and ii is almost always a matter 
of inference. For example, if a debtor shuts up his shop dur¬ 
ing business hours or departs from his dwelling house without 
leaving any instructions as to his whereabouts, or without 
mating any arrangement for the carrying on of his business, 
it m iv be presumed that lie left it for the purpose of avoiding 
his creditors. {Re. Warden (19(tl), ] K.B. 309). 

(v) Sale in execution :—If his property is sold in execution 
of a decree for the payment of money, it will amount to an act 
of insolvency. A debtor will be considered to have committed 
an net of insolvency under the provisions of the Presidency 
Towns Insolvency Act when any of his property has been 
attached for a period of Hot less than 21 days in execution of 
the decree of am Court for the payment of money. There are 
two important elements under this clause, namely, that the 
property sold or attached must belong to him. It will not do 
if it belongs to the firm of which he is a partner. {Ranwankar 
v. Krishna, 51 M.L.J, 320). The decree in execution of which 
the property is sold or attached must be a decree for the pay¬ 
ment ot money. 

An act of insoheney may be due to the voluntary act of 
the debtor himself. 

(f) Petition by debtor :—He commits an act of insolvency 
if be petitions to be adjudged an insolvent. It Remains an »»ct 
of insolvency even though the petition is dismissed. (Jamaldin 
v. Bmemnhar, t()9 I.Q. 578). 

(g) Suspension of payment :-r~He commits an act of insol¬ 
vency if be gives notice to any of hia creditors that he has 
suspended* or that be,is about to suspend payment pf bis debts. 
Tins notice may either written or,verbal. Mere suspension" 
of payment is not sufficient, there" must be a notice of it* 
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(Vmmnji v, Mulji , 50 Bom. 624). The refusal to pay a dis¬ 
puted amount does not amount to a suspension of payment. 
{Narayandas v. Chemmtal, 49 All. 321). 

(h) Imprisonment for money decree :—He commits an act 
of insolvency if he is imprisoned in execution of the decree of 
any Court for the payment of money. 

Insolvency petition for an order of adjudication: —An insol- 
vencv proceedings can only be connected by the presentation 
of a petition to the Court, either by a creditor or by a debtor. 
There are certain conditions or restrictions imposed by the 
Acts in connection with the presentation of such a petition. 

Jurisdiction of Court:—Under Pr. T. In. Act, the Court 
has no jurisdiction to make an order of adjudication unless, 
{a) the debtor is imprisoned in any prison to which debtors are 
ordinarily committed by the Court in the exercise of its ordi¬ 
nary original jurisdiction; or (b) the debtor within a year 
before the date of the presentation of the insolvency petition, 
has ordinarily resided or had a dwelling house or has carried 
on business either in person or through agent within the 
limits of the ordinary original civil jurisdiction of the Court; 
or (c) the debtor personally works for gains within those 
limits; or ( d) in the case of a petition by or against a firm of 
debtors the linn has carried on business within a year before 
the date ot the presentation of the insolvency petition within 
those limits (S 11). 

High Courts of Calcutta, Madras. Bombay, and Rangoon 
and the Chief Court of Sind are the Courts having insolvency 
jurisdiction. {S. 3 P. T . Insolvency Act). 

Under the Pro. In. Act every insolvency petition shall be 
presented to a Court having jurisdiction linger this Act in any 
local area in which the debtor ordinarily resides or carries on 
business, or personally works for gain, or if he has been 
anested or imprisoned where he is in custody (S. II). 

The district Courts have jurisdiction but the provincial 
governments can invest any subordinate Court with such 
jurisdiction (S. 3, Pr. Insolvency Act). 

Creditor’s petition :—Even if a debtor has committed an 
act of insolvency, the creditor is hot entitled to present an 
insolvency petition against him unless, (a) the debt owing by 
the debtor to the creditor or if two or more creditors join in 
the petition, the aggregate amount of debts owing to such 
creditors , amounts to Rs. $00j~, (b) the debt is a liquidated 
sum payable either immediately or at some certain ^ future 
time, and (c) the act of insolvency on which the petition is 
based has occurred within three months before the presents- 
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tionu ffih 12 v Presidency Town Insolvency Act and S. 9, Pro¬ 
vincial Insolvency Act). 

A liquidated sum is a sum which has been already ascer¬ 
tained, and must not be one which is to be determined after¬ 
wards by assessment by Court, and as such, a liability to pay 
damages for tort or breach of contract cannot be an example of 
liquidated debt until and unless the amount payable for the 
same is definitely fixed by a Court of law or by agreement of 
the parties. (He. Miller (1901), 1 Q,B. 51). 

Contents of petition: —The creditor's petition must state 
the facts entitling him to present the petition and the facts 
giving jurisdiction to the Court to entertain the petition, and 
must be verified by an affidavit. 

Every petition by a creditor shall state (a) the place where 
the debtor ordinarily resides or carries on business or person¬ 
ally works for gains or, if he has been arrested or imprisoned, 
tlie place where he is in custody, (b) The act of insolvency 
committed by such debtor, together with the date of its com¬ 
mission and, (c) the amount and particulars of the* pecuniary 
claim against such debtor (S. IS, Pro. In. Act). 

Facts' to be proved at the hearing: —The creditor must 
jmrve (a) the debt of the petitioning creditor and. (b) the act 
of insolvency committed by the debtor (S. 13, P.T. In. Act). 

Tender section 24 ot the Pro. In. Act, the creditor must 
show that (a) he is entitled to present the petition, (h) that 
notice lias been served on the debtor about the admission of 
his petition, and (c) that the debtor has committed an act of 
insolvency as alleged. 

Debtor's petition* —A debtor shall not be entitled to pre- 
tent an insolvency petition unless (a) his debts amount to 
Its. 500/-; or (b) be has been arrested or imprisoned in execu¬ 
tion of decree for the payment of money, or (c) an order of 
attachment in execution of such a decree has been made, and 
is subsisting against his property (S. 14, P. T. In. Act, S. 10 
Pr. In. Act). 

Contents of debtor's petition: —It must allege that he is 
unable to pay his debts (S. 15, P. T. In. Act), 

Under section 31 (1) of Pro. In. Act, every petition by a 
debtor must contain the following particulars :—{a) his in¬ 
ability to pay debts, ( b ) his place of ordinary residence or or 
business, (c) the Court by which he has been arrested or im¬ 
prisoned or his property has been attached, (d) the names and 
addresses of all his creditors together with the amount due to 
them* (e) the amount and particular of his property with a 
declaration of his willingness to surrender his property to 
Court, (/) the Result of any previous petition. 
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Powers of the Court. 

Interim Receiver: —The Court may appoint an interim‘re¬ 
ceiver of the property of the debtor and direct him to take 
possesion of his property at any time after the presentation 
of the insolvency petition and before the order of adjudication. 

Section 20 of the Pro. In. Act lu>« down that when the 
debtor is the petitioner the'Court shall ordinarily appoint an 
interim Receiver of his property. The object of the appoint¬ 
ment is to preserve the assets of the debtor for the benefit of 
the general body of creditors. (M a dim v. Kshitish , 42 Cal. 
289b 

Attachment of debtor'* property : —-The Court may make 
an order for the attachment of the property in the possession 
or under the control of the debtor by its actual seizure. This 
may he done at the time of passing the order admitting the 
petition, or at any subsequent time before adjudication^ But 
property which is exempted from atUufoment under section (>0 
oi the Code of Civil Procedure, inz. % necessary wearing ap¬ 
parel, houses of an agriculturist, stipend gratuities 1 , allowances, 
compulsory deposits in provident fund, right to future main- 
nuance and salary of .my public ofheer not exceeding Ks. 20/- 
{>ct month et< shall not be capable of attachment by the in¬ 
solvency Court. But books of account 1 hough exempted by 
mm turn 00 V. P. C., ma> be attached by the Insolvency Court 
{S. 21, Pro. In. Act). 

Cons ohdation of petitions ;—Where two or more insol- 
MVit'} petitions arc presented against tlie same debtor, or where 
M parate petitions aie presented against joint debtors, the 
Com \ may (nnsolidate the pi<x codings or any of them on such 
lenns as tlm Court thinks fit <S. OX, Pr. T. In. Act; S. 1">, Pio. 
In. A<1). Tlie (hurt may also consolidate proceedings under 
the Presidency Towns Act, where separate petitions are filed 
hv joint debtois. 

W here an order of adjudii ation has been made on an insol- 
'' enr a petition against or by one partner in a firm, any other 
msohem v petition against or by another partner m the same 
finn shall be pnsented in or transferred to the Court ill which 
tli fjrA mentioned petition is in course of prosecution ; and 
vurli Court may give such directions for consolidating the pro- 
< reding- umlei the petition as if thinks ju&f (S, 97, Presidency 
Town Insolvency Ail). 

Effect of order of Adjudication:—When an order of adjudi¬ 
cation is passed oik the petition of insolvency, it has the fol¬ 
lowing effects(ib the voting of tfie property of the insol¬ 
vent iu t^.e Official Assignee under the JPr. T. In, Act, or in 
ihe Receiver under the Pro. fn, Ael; (ft) bar tp or restriction 
against institution id’ suits or proceedings by any creditor; (p) 
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restriction of insolvents power fo enter into tranaactionsniii 
respect of his property(//) disqualification of insolvent; {^) 
Courts power to stay proceedings; (/) the rights of secured 
creditor to deal with the security, are not affected; (g) restric¬ 
tion on rights of creditors to the benefit of any execution 
against the insolvent’s property after the insohency petition 
or order ot adjudication (H. ol, Pr. Fn. Act; S. 53, Pr. T, In* 
Art); (h) avoidance of certain voluntary transfers made with¬ 
in two years of their making (S. o?>, Pr. T. In. Act; ft. 53, 
Pr. In. Act); </) avoidance of fraudulent preference (H. 5(b 
Pr. T. In. Act; S. 54, Pro. In. Act)'.’ 

Vesting of property in Official Assignee On the making 
of an order of adjudication, the property of the insolvent 
wherever situate shall vest in the official assignee, and shall 
be<ome divisible among his creditors (S< 17, Pr. 1. In. Act). 
The Court may appoint a special manager having regard to 
the nature of the debtor’s estate or business or to the interests 
ot the creditors generalh, to assist the Official Assignee (S. 
IP. Pr. T. In. Act). 

I a, ting of property ,n Ilcccivcr :—On the making of an 
order of adjudication the property of the insoUent shall vest 
m the Court or in a llecei\er who may be appointed at the 
time of the order or afterwards (S. 28 (2), Pro. In. Act). Such 
a Ueeehei may be appointed by the Court unde* Sec. 5fi or 
may be appointed by lo< al government under Set. 57, when 
the persons so appointed shall be railed ‘Official Receiver'. 
The piopcih <d tlie insolvent acquired by him or devolved 
on him after the date of udjudi< at ion shall vest in the Receiver 
whatever the date ot the Re<eivoi\ actual appointment may 
be (Kahtrhand v. Jagannath, 54 I.A. 190). 

When a Hindu father is adjudged Insohent, the interest 
ol his son in the f.nnil\ piopertv does not ^est in the reeiever. 
\ 7h div'crnaih v. Official Receiver (1937), Hi Pat. GO (F.B.)]. 

Oar nyaunl suit :— Ou the making of an order of adjudi¬ 
cation ihe uediioiV right to bring anv Miit or othei legal pro¬ 
ceeding will be lestrieted, and he shall not be entitled to excr- 
(i,>e this light without the leave of the Court on such terms 
a* the Court may impose. This restriction shall apply only 
wlieii the suit relate* to a debt which is provable iv insolvency 
and is (ommerned (hiring the pendency of the insolvency pro - 
vcmhnfp (S. 17, Pr. T. In. \<t; ft. 28 (2), Pro. In. Act). The 
bMve of the Court imi*t be obtained before ihe institution of 
the suit referred to above. And no leave can be granted after 
the institution of the suit ovcp though it was brought without 
the knowledge 7 of the adjudication older (Vannuhil v, Ihrg* 
in. nuh 8 Huh me ”>93 V 

This i’Cstyiclien does'no# apply IP a secured creditor (ft. 28 
<f>)» Pro, In. Act), nor does it Wpply to a suit against the 08is 
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dal Assignee or the Receiver, the same being not a suit 
against the insolvent. ‘The suit or other legal proceeding 5 
refers to civil proceeding and as such, the insolvent can 
be prosecuted for any offence committed by him, without the 
leave of the insolvency Court. No leave is necessary to bring 
a suit against the insolvent for unliquidated damages in tort, 
as the same cannot be said to be a debt provable in insolvency. 

The leave must be obtained for instituting an execution 
proceeding against the insolvent as the expression ‘other legal 
proceeding’ covers execution also. (Sarat Chandra v. Barlow 
& Co., 56 CaL 712 (F.B.) ). No distress for rent due before 
the passing of the adjudication order shall be made upon the 
p>ods or effects of the insolvent, unless the order be annulled, 
but the landlord or the party to whom the rent may be due, 
shall be entitled to prove in respect of such rent (S. 50, Pr. 
T. In. Act). 

(c) Transactions by insolvent: —Any transaction entered 
into by the insolvent shall not be binding on the creditors or 
the Official Assignee or the Receiver. If anybody purchases 
any property from the insolvent after the adjudication order 
even without notice of such order, he will be bound to deliver 
back the property to the receiver and shall have no claim to 
the return of the purchase price. Similarly when a person 
pays any money to the insolvent after the adjudication order 
in connection with a contract with him, he shall be liable to 
pay it over again to the Official Assignee or Receiver. 

(d) Disqualification of insolvent: —If a debtor is adjudged 
insolvent, he shall be disqualified from, (a) being appointed or 
acting as a Magistrate; (b) being elected to any office of any 
local authority where the appointment to such office is by elec¬ 
tion, or holding or exercising any such office to which no 
salary is attached; and (r) being elected, or sitting or voting, 
as a member of any local authority. 

The disqualification shall be removed if (a) the order of 
adjudication is annulled by the Court, when it is shown that 
the debtor ought not to have been adjudged insolvent or where 
the debt has been fully paid, etc. (S. 53, Pro. In. Act and 
S. 21 (1), Pr. T. In. Act). ( b) Or if the insolvent obtains 
from the Court an order of discharge, whether absolute or 
conditional, with a certificate that his insolvency was caused 
by misfortune without anv misconduct on his part (S. 73, Pro. 
In. Act; S. 103A, Pr. T. In. Act). 

Under Section 119 of the Pr . T. In. Act , if an insolvent is 
a trustee within the Indian Trustee Act, a new trustee tmy be 
appointed in bis place by the Court. 

(e) Stay of proceedings :—The Court has power to stay 
suits and other proceedings pending against the insolvent. 
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The Insolvency Court has power under thePr . 7. In. Act 
\S. 28)> at any time after the making of an Arder of &djndi« 
nation to stay any suit or other proceedings pending against 
the insolvent before any ^udge or judges of that Court, or in 
any other Court subject to the superintendence of that Court, 
The Court under Pr. T. In. Act (S. J8A) % also Las power to 
stay insolvency proceedings pending in subordinate Courts, 

Any civil Court in which a suit or other proceeding is 
pending against the insolvent may, either stay the proceeding, 
or allow it to be continued on such terms ad the Court thinks 
just, if it is proved that an order of adjudication has been 
made against him (S. 18 (3), Pr. T. In. Act; R. 29, Pro. In. 
Act). 

• if) Position of secured creditor :—On the making of an 
ordef of adjudication, the insolvent's property vests in the 
Official Assignee or Receiver, and that the creditor's right 
and remedies against the insolvent’s property shall not be 
capable of being exercised in any other way except in the 
course of the insolvency proceeding. But the rights of a se¬ 
cured creditor to realise or otherwise deal with his security 
chall remain unaffected by the order. 

A secured creditor means a person holding a mortgage, 
charge or lien on the property of the debtor of any part 
thereof, as a security for a debt due to him from the debtor, 
t decree-holder who has obtained an order for the appoint¬ 
ment of a receiver of the judgment debtor’s property does not 
become a secured creditor. (Re Pearce , (1919) 1 K.B. 354). A 
landlord also is not a secured creditor for the rents in arrear. 
(ThcrrruM v. Patent Leonitc Co (1881), 17 Ch. D. 251). A 
'secured creditor is therefore entitled, inspite of the passing 
of the order of adjudication, to bring a suit for realising a 
security without the leave of the inolvency Court (Bat Ka^ki 
v . Chuni Lai , 33 Bom. L.B. 1199), or to execute his decree 
and to get the property sold without such leave. The pur¬ 
chaser at such a sale shall acquire a good title to the property 
against the Official Assignee or Receiver (S. 53 (2), Pr. T. 
fn. Act; S. 51 (2), Pro. In. Act). The Official Assignee or 
Receiver must be made a party to such a suit or proceeding. 

Position of execution creditors: —The execution creditor 
shall get the benefit of the execution of a decree against the 
property of the debtor in respect of only the assets realised in 
the course of the execution by sale or otherwise, provided the 
same had been realised before the date of the order of adjudi¬ 
cation, and before he had notice of the presentation of any 
insolvency petition by or against the debtor (under the Pr. T. 
In. Act, S. 53), or before the date of the admission of the 
petition (S. 51, Pro. In. Act). But if if is not realised in time, 

m 
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the property will pass to the Official Assignee or Receiver for 
the benefit of the general body of creditors* 

The executing Court must on application by the Official 
Assignee or Receiver or the judgment debtor, direct the pro¬ 
perty against which execution has been ordered but no sale 
lias taken plac e, if it is m possession of the Court, to be deli¬ 
vered to the Official Assignee or Receiver, when the Couit 
receives a notice that an order of adjudication has been made 
against tho debtor (S. 54, Pr. T. In. Act; and S. 52, Pro, In* 
Acth 

But the right of a secured creditor in respect of the pro¬ 
perty against which the decree is executed shall not be affected 
by the provisions mentioned above. And a pcison who m 
good faith purchases the property of a debtor under a sale hi 
execution shall in all cases acquire a good title to it against 
the Official Assignee or Receiver (S. 53 (2) (3) Pr. T, In. Ad, 
S. 51 (2) (3) Pro. In. Act). 

(g) Avoidance of voluntary transfer :—A transfer of pro¬ 
perty, not being a transfer made before and in consideration 
of marriage, nor made in favour of a purchaser or incum¬ 
brancer in good faith and for valuable consideration, shall, if 
the transferor*is adjudged insolvent, (on a petition presented 
—S. 53 Pro. In. Act) within two years after the date oi the 
transfer, be void against the Official Assignee (S. 55 Pr. T. 
In. Act), or be voidable as against the Receiver and may be 
‘innulled by the Court (S. 53 Pro. In. Act). 

(h) Avoidance of Fraudulent preference :—Every transitu 
of property, every payment made, every obligation incut red 
and every judicial proceeding taken or suffered by the debtoi, 
will be considered as a fraudulent preference if the following 
conditions are present, viz. :—(1) the debtor at the date oi the 
transfer or piyraent, etc., is unable to pay his debts from his 
own money as they become due, (2) the transfer or payment 
is made in favour of a creditoi, (3) with a view to give lhaf 
creditor a preference over other creditors, and (4t the debtoi 
is adjudged insolvent on a petition presented within thioe 
months after the date of transfer or payment. 

For avoiding a payment on the ground of its being a 
fraudulent preference, tacts must be proved showing that there 
was an intention of the debtor to prefer one creditor o\ei 
others. If the payment is made to a eredior for benefiting a 
third person it cannot be attacked as an act of fraudulent pie- 
ference, inspite of the good faith of the preferred creditoi. 
This restriction shall not affect the right of any person who 
in good faith and for valuable consideration has acquired a 
title through or under a creditor of the insolvent (S. 36 Pr. T. 
In. Act; S. 54 Pro. In. Act), 
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The following transactions by the insolvent between the 
commencement of the insolvency and the date of the order of 
adjudication shall not be invalidated if they take place before 
the date of the adjudication order, and before the service of 
noth e of the presentation of an insolvency petition by, or 
the debtor;— (a) Any payment by the insolvent to any 
of hi- creditors; ( b) any payment or delivery to the insolvent; 
(/ ) hi/ transfer by the insolvent for valuable consideration; 
or ( d ) any contract or dealing by or with the insolvent for valu¬ 
able consideration (8. 5T, Pr. T* In. Act; S. 55, Fro. In. Act)* 

Proceedings after adjudication order;— When an order of 
adjudication is made (l) the insolvent is required to prepare 
and submit to the Court a schedule of debts. (2) He may 
♦ippl\ for a protection order so that he may not be arrested 
or detained in prison on account of his debt. (3) He must 
help in the ascertainment and realisation of Ins property. 
(4) He must give a list of his debtors and creditors. (5) Any 
creditor or receiver may apply for the arrest of the insolvent 
when the latter absconds or departs from the local limit of the 
Court’s jurisdiction (8. 32, Pro. In. Act). Similarly, he may 
be arrested when he absconds or is about to abscond for avoid¬ 
ing examination or for delaying the insolvency proceeding, 
or is about to remove the property for delaying the taking of 
its possession, or conceals or destroys any of his property or 
books or documents, or removes any property in Ids possession 
of the value of Its. 50, without the leave of the Official As¬ 
signee <S. 34. Fr. T. Tn.*Act). (G) The Court may examine 
any person in possession of the insolvent’s property or any 
person supposed to be indebted to the insolvent, or any 
person whom the Court considers capable of giving informa¬ 
tion respecting the insolvent, his dealings or property (8. 3G t 
Pr. T. In. Act; S. 59A, Pro. In. Act). (7) The insolvent may 
he called upon to attend at a public examination of himself to 
be held by the Court in the presence of the creditors, when 
he will be examined on oath (8. 27, Fr. T, In. Act). (8) The 
Court may direct at the instance of creditors or Official As¬ 
signee, the holding of a meeting of creditors to consider the 
circumstances of the insolvency and the insolvent’s schedule 
(8. 20, Fr. T. In. Act). (9) The creditors shall give proof oil 
their respective debts to the Court and the Court shall pre¬ 
pare a list of such persons and debts. A creditor who has not 
proved Ids debt at the time of the preparation of ine list may 
give proof at any time before the discharge order (8. 33, Pro. 
In, Act). 

Composition after adjudication :—When an order of ad¬ 
judication has already been made the insolvent may submit a 
proposal for a composition or scheme for satisfying his debts 
or arranging his affairs. A notice for holding a meeting of the 
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creditors is to be given to all the creditors and the Official 
Assignee or the Receiver. Under the Pr. T. In. Act, the 
Official Assignee must send this notice to every creditor, with 
which a copy of insolvent’s proposal and his report, must be 
attached. At the meeting the creditors whose debts have been 
proved shall be entitled to vote. (Chandanlal v. Kh&mraj , 15 
A.L.J, 588). A creditor, under the Pr. T. In. Act, may vote 
either by proxy or by sending a letter to the Official Assignee. 
Under Pro. In. Act, he may vote by a pleader (S. 38 (2) ). If 
on the consideration of the proposal or its amendment made 
by the insolvent, the majority in number and three-fourths 
in value of all the creditors whose debts are proved, resolve to 
accept the proposal, the same shall be deemed to be duly 
accepted by the creditors (S. 28 (2), Pr. T. In. Act; 8. 38 (2), 
Pro. In. Act;. The insolvent or the Official Assignee may 
submit the proposal for its approval by the Court. A notice 
of the date for its healing is to be given to each ol the credi¬ 
tors who has proved his debt. At the hearing, the Court is to 
consider the report of the Official Assignee or Receiver, the 
conduct of the insolvent, and the objections of any creditor 
ta creditor who voted for the acceptance of the proposal at 
the meeting, may object at the hearing). If upon a considera¬ 
tion of all these, the Couit considers that the proposal is rea¬ 
sonable or is calculated to benefit the general body of the cre¬ 
ditors/it may approve it. The Court is to prevent the majority 
of creditors from dealing in a wreckless manner not only with 
their own properly but with that of the minority. {Re Exparte 
Reed (1886), 17 Q.B. 244). 

Refusing or approving the scheme: —The' power of the 
Court to refuse or approve the proposal is discretionary, ex¬ 
cept in the following cases. 

The Court may refuse its approval to the proposal if it 
considers its terms to be unreasonable or not calculated to 
benefit the general body ot creditors. But the Court must re¬ 
fuse to approve if the proposal does not provide for the pay¬ 
ment, in priority to other debts, of all debts directed to be so 
paid in the distribution of ilie property of the insolvent under 
Sec. 49, Pr. T. In. Act or Sec. 01, Pro. In. Act. Under the 
Pr. 1. In. Aet, the Court must refuse the proposal and conse¬ 
quent discharge of the insolvent, when the latter has commit¬ 
ted any offence under the Insolvency Act (Ss. 102 and 103) or 
under Secs. 421 to 424 of the Indian Penal Code. 

The Court is bound to disapprove of the proposal where 
any facts are proved on which the Court would be required 
either to refuse, suspend, or attach conditions to the insol¬ 
vent’s discharge, unless it provides reasonable security for 
payment, under the Pr. T. In. Act, of not less than four 
annas in the rupee, and under the Pro. In. Act, of not less 
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than six aim as in the rui>ee or on all unsecured debts provable 
against the debtor's estate (S. 39 (2), Pr. T. Act; S. 42 (1), 
Pro. In. Act). "When such a reasonable security is furnished 
the Court is then to exercise its discretion whether to grant 
or refuse its sanction to the proposal. 

Effect of Court's approval: —The composition or scheme 
when approved by the Court shall be binding on the creditors. 
And upon such approval the Court shall annul the order of 
adjudication. Under the Pr. T. In. Act, the approval is bind¬ 
ing on all creditors, whether they have assented to it or not, 
so far as it relates to any debt due to them from the insolvent 
and provable in insolvency (S. 30 (1) ). But under the Pro. 
In. Act, it shall be binding on all the creditors entered in 
the schedule so far jus it relates to any debts entered therein 
(S. 39). So under this Act, a creditor, who was not a party 
to the composition or scheme and whose name does not appear 
in the schedule, will not he bound by it. 

Annulling composition and read judging insolvent: —The 
Court has the discretion, on the application of an interested 
person, to readjudge the debtor insolvent and annual the com¬ 
position or scheme, under any of the following circumstances: 
-—(a) if default is made in the payment of any instalment due 
in pursuance of the composition or scheme, or (b) if it appears 
to the Court that the composition or scheme cannot proceed 
without injustice or undue delay, or (c) when the approval of 
the Court was obtained by fraud 

When the debtor is read judged insolvent his property shall 
again vest in the Official Assignee or Receiver, but any trans¬ 
fer or payment duly made or anything duly done, under or 
in pursuance of the composition or scheme, shall not be pre¬ 
judiced, All debts provable in other respects, which have 
been contracted before the date of such readjudication, shall 
be provable in the insolvency (S. 31 Pr. T. In Act; S. 40, 
Pro. In. Act). 


Administration of Property. 

Proof of debts: —After an adjudication order is passed re¬ 
sulting in the vesting of the insolvent’s property in the Official 
Assignee or the Receiver, the ordinary remedies of a creditor 
are not available to him, but he must prove his debts against 
the insolvent in the manner prescribed by the Insolvency 
Acts, in order that he may be entitled to share equally and 
proportionately in the distribution of the insolvent’s assets. 
These principles apply only to the “debts provable in insol¬ 
vency”. If a creditor does not prove such debts, he shall 
not be entitled to bring any suit against the insolvent for the 
sspne, after the discharge of the insolvent. 
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Debts not provable in insolvency: —The following classes 
of debts or liabilities are not provable in insolvency (S. 40, 
Pr. T. In. Act; S. 34, Pro. In. Act):— (a) Demands in the 
nature of unliquidated damages not arising out of contract or 
breach of trust, for example, damages for libel, trespass, etc. 
But when they are ascertained by a decree or compromise 
before the order of adjudication, they may be provable. {Re* 
Newman (1876), 3 Oh. 494). (/;) Contingent debts and liabtb* 
lifie s', the value of which cannot be fairly estimated. When 
the value or any debt is incapable of being ascertained or 
estimated by the Official Assignee or the Court, it will be 
deemed to be provable in insolvency. For example, ahnwni, 
i.e the payment of money which is to he periodically made 
by a husband to his wife is so incapable of ascertainment, as 
the amount of alimnni will vary according to the means of the 
husband (Kerr v. Kerr (1897), 2 Q.B. 439). (c) Debts or liabi¬ 
lities contracted by the debtor with a person who had received 
notice of the presentation of the insolvency petition, such a 
person shall not be entitled to prove this debt or liability in 
the insolvency proeceeding. This provision applies only to 
insolvency proceedings under the (Pr. T. In. Act); S. 4G (2) ). 
Tins restriction applies to debts, contracted after the presen¬ 
tation of the petition and before the making of the adjudica¬ 
tion order, for debts incurred after adjudication order are 
never provable iu insolvency (Keshoram v. Gotmidaram , 68 
I.C. 340). 

Besides the above, those which arc nol claim able or 
provable under the ordinary law. shall not he provable in in- 
sohenrv also, e.g ., a debt founded on illegal or immoral eon * 

lotion oi is of a gambling nature. Similarly barred debts 
or debts contracted in fraud of other creditors, etc., are not 
so provable. 

Debti pro cable in insolvency : —Excepting the debts and 
liabilities mentioned above, all debts and liabilities present 
or future, certain or contingent to which the debtor is subject, 
when lie adjudged an insolvent, or to which he may become 
sub]et t hefoie his discharge, by reason of any obligation in¬ 
curred before the date of such adjudication, shall he deemed 
vfo be debts provable in insolvency (S. 46 (3) P. T. In, Act; 
8. 34, Pro. In. Act). For example, damages for fraudulent 
misrepresentation on a sale of goods ( Jarl: v. Keeping (1882), 
9 hJ.B. 113), damages arising out of breach of trust (Emma 
Silver Mmtng Co. v. Grant [1881], 17 Ch. 122), rents and 
covenants under a lease, liability of surety, annuities, costs of 
litigation, calls on shares, voluntary bonds, etc. are all prov¬ 
able in insolvency, 

,1 secured creditor may stand on his security and need not 
come to prove his debts in the insolvency proceeding. He may 
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realise his security, and then prove for the / "balance or by 
surrendering his security he may prove for the whole debt, or 
he ituu state in his proof the value at which the security is 
assessed bv him, and then prove for the balance after deduct¬ 
ing the value so assessed. 

Committee of inspection:— The Court, if it thinks fit, may 
authorise the creditors who have proved their debts to appoint 
a committee of inspection composed of members who are 
c reditors of the insolvent, or have proved their debts, or hold 
general powers of attorney from such creditors, for the pur¬ 
pose of superintending the administration of the insolvent’s 
property by the Official Assignee or the Receiver. The power 
of the Committee to control the proceedings of the Official 
Assignee or Receiver shall be prescribed by the Court, 

The Comjnittee of inspection shall consist of not more than 
five, nor less than three persons appointed by a resolution, 
passed at a meeting of all the creditors qualified to vote. It 
shall meet at such time, as appointed, from time to time, and 
tailing such appointment, at least once a month. It shall act 
by a majority of members present at a meeting but it shall not 
act unless the majority of the Committee is present at tfie 
meeting. The Official Assignee shall have regard to any diree- 
i ions that may be given by resolution of the creditors at any 
general meeting, or by the Committee of inspection, in the 
administration and distribution of the property of the insol¬ 
vent. In case of a conflict between the directions given by the 
< redit-ors at any general meeting and those given by the 
Committee, the former shall prevail. The Official Assignee 
must obtain the consent of the Committee before applying to 
the (hurt for lent e to do any of the things which he is required 
1o do under section (58, Pr. T. In. Act. The Committee shall, 
at least once every three months, audit the cash book kept by 
the Official Assignee. The Official Assignee .shall submit the 
Record book and cash book at least once every three month® 
and the trading account of the insolvent’s business once every 
month. 

The property of the insol rent :—It includes any property 
over which or over the profits of which he has a disposing 
power which he may exercise for his own benefit. 

The following properties of the insolvent shall be divisible 
among his creditors:—(a) Property belonging to the insolvent 
at the commencement of the insolvency, or which may he 
acquired by or devolve on him after the order of adjudication 
and before his discharge. The insolvent’s right of enforcing 
unexecuted contracts with third person enuring to the benefit 
of his estate shall vest in the Official Assignee or Receiver* 
<{$t. Thomm Hospital v. Richardson, [1910] 1 K.B. 371). But 
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the Official Assignee may disclaim onerous contracts (S. 62* 
Pr. T. In. Act). The insolvent may acquire property after 
adjudication and before discharge, as for example, by carrying 
on his business during the time or by gift or inheritance. 
Similarly his personal earnings which are in excess ot the re¬ 
quirement for the support of himself and his family may be 
claimed by the Official Assignee for the benefit of the creditors. 
{Affbek v. Hammond, f 1912] 3 K.B. 162). So far as the 
salary of the insolvent as public officer is concerned, a portion 
of it may be recoverable by the Official Assignee as directed 
by the Court for distribution among the creditors tS. 00 Pr, T. 
In. Act; S. 66 Pro. In. Act; (6) the capacity to exercise and 
to take proceedings for exercising all such powers in or over 
or in respect of property, as might have been exercised by the 
insolvent for his own benefit at the commencement of his 
insolvency or before his discharge; and (c) all goods in the 
possession, order, or disposition of the insolvent in his trade 
or business by the consent and permission of the true ownei, 
under such circumstances that he is the reputed owner thereof, 
shall be comprised as his property (S. 52, Pr. T. In. Act). 

"Where any part of the property of the insolvent consists 
of stock, shares in ships, shares, or any other property transfer¬ 
able in the books of any company, office or person, the Official 
Assignee may exercise the right to transfer the property to 
the same extent as the insolvent might have exercised, if he 
had not become insolvent. Where any pari of the propntv 
of the insolvent consists of things in action, Midi things shall 
be deemed to have been duly transferred to the Official 
Assignee. Any treasurer or other officer, or any banker, attorn - 
ney or agent of an insolvent, shall pay and deliver to the Offi¬ 
cial Assignee all money and securities in Iris possession or 
power as such officer, banker, attorney, or agent, which be is 
not by law entitled to retain as against the insolvent or the 
Official Assignee (S. 58 Pr. T. In. Act). 

The following property of the insolvent shall not he divi¬ 
sible among his creditors , viz., (a) property held by the insol¬ 
vent on trust for any other persons, and (b) tools of trade, 
necessary wearing apparel, bedding, furniture, etc., not ex¬ 
ceeding Rs. 300/- in all (S. 52 (1), Pr. T. In. Act and S. 28 
(5), Pro. In. Act). 

Onerous property:— Where any part of the property of 
an insolvent consists of land of any tenure burdened with 
onerous covenants, of shares or stocks in companies, of un¬ 
profitable contract, or of any other property th$t is unsaleable, 
or not readily saleable by reason of its binding the possessor 
to the performance of any onerous act or to tne payment of 
any sum of money, the Official Assignee may disclaim that 
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property, even though he may have endeavoured to sell oi 
have taken possesion of the property or exercised any act of 
ownership in relation thereto. The disclaimer must be in writ¬ 
ing signed by the Official Assignee within 12 months after 
the debtor has been adjudged insolvent or within 12 months 
after he became aware of the existence of such property 
(S. 62) Pr. T. In. Act). 

Any person interested in the property may require t by an 
application in writing to the Official Assignee to decide whe¬ 
ther he will disclaim or not. And if the Official Assignee fails 
to give notice of his disclaimer within 28 days after the receipt 
of the application, he shall not be entitled to disclaim the 
property. In case of a contract if the Official Assignee does 
not disclaim within the aforesaid period upon the receipt of 
aforesaid application, he shall be deemed to have adopted it 
(S. 64 Pr. T. In. Act). * 

The disclaimer operates to determine the rights, interest 
and liabilities of the insolvent and his property in or in res¬ 
pect of the property disclaimed. It has the effect of discharg¬ 
ing the Official Assignee from all personal liability in respect 
of the property disclaimed as from the date when the property 
vested in him. But a disclaimer does not affect the rights or 
liabilities of third parties, except so far as is necessary for the 
purpose of releasing the insolvent and his property and the 
Official Assignee from liability (S. 62 (2), Pr. T. In. Act). 

Any person injured by the operation of a disclaimer under 
the foregoing provisions shall be deemed to be a creditor of the 
insolvent to the amount of the injury, and may accordingly 
prove the same as a debt under the insolvency ( V S. 67, Pr. T. 
Tn. Act). If the Official Assignee disclaims the shares held by 
the insolvent in a company, the liquidator or the company 
itself mav prove for the whole balance unpaid on the shares. 

Official Assignee and Receiver. 

Appointment of Official Assignee or Receiver :—The Chief 
Justice of each of the High Courts of Calcutta, Madras, 
Bombay, and Rangoon, and the Judicial Commissioner of 
Sind, may appoint any person as an Official Assignee of in* 
solvents 1 estate or any Deputy Official Assignee for each of the 
said Courts, respectively. He may also remove any such person 
with the concurrence of a majority of the other Judges of the 
Court. Every such officer so appointed shall give security and 
shall be subject to such rules and shall act in such manner as 
may be prescribed. His remuneration may be prescribed by 
the rules. 

Receiver :—A Receiver may be appointed by the Court for 
the property of the insolvent at the time of the order of adjudi- 
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ration or at any time a (forwards. The Court ma\ require him 
to give security as it thinks fit, and may, by general or special 
order, fix the amount to be said as remuneration for the 
services of the Receiver out of the assets of the insolvent. 
These provisions also apply to the appointment of an interim 
Receiver (R. 56, Pr. In. Act). 

The Local Government may appoint such persons ub Offi¬ 
cial Receiver* under the Pro. In. Act, within such local limits 
as it may prescribe. Where any Official Receiver has been so 
appointed for the local limits of the jurisdiction of any Court 
under this Act, he shall be the receiver for the purpose of 
every order appointing a receher or an interim Receiver issued 
by any such Court, unless the Court for special reasons other¬ 
wise directs. His remuneration shall be fixed by the local 
government (S. 57, Pro. In. Act). 

Duties and power of Official Assignee :—The Official 
Assignee and the Deputy Official Assignee shall furnish the 
'security required from them respectively ( V S. 77 (2), Pr. T. In. 
Act). He may administer oaths for the purpose of affidavits, 
vena tying proofs, petitions or other proceedings in connection 
with insolvency. He has certain duties in relation to the eon- 
du< t of the insolvent as well as to the administration of his 
estate. In particular it shall be the duty of the Official 
Assignee (a) to investigate the coin!net of the insolvent and 
In iepoit to the Court upon any application for discharge, 
st mug whether there is reason to believe that the insolvent 
Jus fonnnitted any act which constitutes an offence under this 
Act nr under sections 421—424 of the Indian Penal Code, in 
comic* lion with his insolvency or which would justify the 
Court in refusing, suspending or qualifying an order for his 
dwdiuige; (b) to make Mich other reports concerning the con* 
duct of the insolvent ns the Court may direct or as may be 
pi « j m nbed; and (r) to take such part and give such assistance 
in it Ini ion to the prosecution of any fraudulent insolvent as 
i1]h Comt nu> direct or as may he preset ibed (S. 79, Pr. T. 
in. \r\). He shall furnish and send to any creditor, when 
returned b\ him on payment of the prescribed fee, a list of 
m ditars showing 4he amount of debt due to each of them 
(S. 8*1, Pi. 'I'. In. AH b He may sue and he sued by the 
name t>f “the Uffitial Assignee of the property of so and so, 
an insolvent." He may hold property of every description, 
make contracts, enter into any engagements binding on him¬ 
self and his successors in office, and do all other acts necessary 
oi expedient to be done in the execution of his office, by that 
name (8. Pr. T. In. Art). .Subject to the directions of the 
Court, hr shall have regard to any resolution passed at a 
meeting of the creditors, so far as the administration and dis- 
liibution of the insolvent’s property are concerned. He shall 
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summon meeting$ of the creditors at such times as the credi¬ 
tors by resolution at any meeting' or the Court may direct or 
whenever requested in writing to do so by one-fourth in value 
of the creditors who have proved. lie may apply to the Court 
for directions in relation to any particular matter imsing 
under the insolvency. Subject to the provisions of the Act, 
lie shall use his own discretion m the management of the 
i^tatc and its distribution among the creditors . The Court 
will not interfere with the exercise of his discretion unless his 
action appears to be so utterly absurd that no reasonable man 
would so act. (Ex parte Lloyd , (1882) 47 L.T. G4). He skull 
open an account with the Imperial Bank of India, entitled 
“the account of the Official Assignee of—” and shall pay into 
the credit of the said account all moneys received by him 
v ithin seven days of such receipt, after deducting any amount 
required tor immediate costs, etc. He shall keep accurate 
a< taunts of the property, debts and credits of every insolvent, 
and of all moneys received and payments made. He shall 
vpt'ft an account called the unclaimed dividend account and 
fchall transfer to the said account all dividends unclaimed 
\\ ithiii otic >ear from the date of its declaration. 

lie shall have regard to any directions that may be given 
b\ lesolution of the creditors at any general meeting or by the 

< omrmftce of inspection. He shall submit the record book and 

< ash book together with any other requisite books and voucher 
to the (omnnttee of inspection when required, and not less 
than once every three months. He shall also submit every 
month the trading account, dut\ verified, when he carries on 
the lowness of the debtoi, in course of the insolvency (High 
Court Huh').* 

II m hahiljjncs :—If the Official Assignee fails to perform 
duty the Court may take such action as may be deemed expe¬ 
dient <S. 87 Pr. T. In. Act). The Court shall call the Official 
A^Mgnee to account for any misfeasance, neglect or omission 
whifh mav appear in his accounts or otherwise, and ma^ re- 
quite him to make good any lo^ which the estate of the insol- 
\oit( uni's have sustained b\ reason of the misfeasance, neglect 
or mumission (K. 82 Pr. T. Tn. Act), 

Duties and power of Receiver:—He shall furnish the re¬ 
quired security for duly accounting for what he shall receive 
in respect of tliV property. Subject to the provisions of the 
A<t. the receiver shall, with all convenient speed, realise the 
property of the debtor and distribute dividends among the 
creditors entitled thereto (S, of), Pr, T. In, Actb He shall 
keep a cash book and such books mid other papers as to give 
a correct view of his administration of the estate, and shall 
submit his accounts at such times and in such forms, as the 
Court may direct (High Court Rules). 
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His liabilities :—When a receiver fails to submit bis 
account in proper time and in proper form, or fails to pay the 
balance due from him thereon as the Court directs, or causes 
loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and sold, and 
may apply the proceeds to mate good any balance found to be 
due from him or any loss so occasioned by him (S. 56 (4) 
Pro. In. Act). 

Official Receiver :—He shall have all the powers of an 
ordinary receiver. But certain powers of tine Court may be 
delegated to the Official Receiver under section 80 of the Pro. 
In. Act which runs as follows :—(1) The High Court, with the 
sanction of the government, may, from time to time, direct 
that, in any matters in respect of which jurisdiction is given 
to the Court by thi^ Act the Official Receiver shall, subject 
to the directions of the Court have all or any of the following 
powers, namely:— (a) to frame schedules and to admit or 
reject proofs of creditors; (b) to make interim orders in ease 
of urgency; and (c) to hear and determine any unopposed or 
ex parte application. (2) Subject to the appeal to the Court 
provided for by section 68, any order made or act done by the 
Official Receiver in the exercise of the said powers, shall be 
deemed the order or act of the Court. 

Duties of insolvent:—(1) Every insolvent shall, unless pre¬ 
vented by sickness or other sufficient cause, attend any meet¬ 
ing of his creditors which the Official Assignee mav reqmn 
him to attend, and >Jhall submit, to sueli examination and give 
such information as the meeting may require. (21 The insolvent 
shall— (a) give such inventory of his property, such list*ot hi** 
'creditors and debtors, and of the debts due to and from their 
respectively, (b) submit to such examination in respect 
of his property or his creditors, (c) wait at such time 
and places on the Official Assignee or special manager, f d) 
execute such powers of attorney, transfers and instruments 
and (e) generally do all such acts and things in relation to 
hie property and the distribution of the proceeds amongst 
his creditors, as may be required by the Official Assignee or 
special manager or may be prescribed or be directed by the 
Court by any >pecial order or orders made in reference to 
any particular case, or made on the occasion of any special 
application by the Official Assignee or special manager, or any 
creditor or person interested. (3) The insolvent shaH aid, to 
the utmost of his power, in the realisation of his property and 
the distribution of the proceeds among his creditors. (4) If 
the insolvent wilfully fails to perform the duties imposed 
upon him by this section, or to deliver up possession to the 
Official Assignee of any part of his property, which is divi- 
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>ible among' his creditors under this Act and which is for the 
time being in his possession or under his Control, he shall, m 
addition to any other punishment to which he may be subject, 
be guilty of a contempt of Court, and may be punished 
accordingly (S. 33, Pr* T. In. Act; and Ss. 22, 28 (1) and 69 
of Pro. In. Act). 

Realisation of property : —The Official Assignee or Receiver 
shall realise the property of the debtor: (1) lie shall have 
power without the leave of the Court to sell all or any part 
of the property of the insolvent, privately or by public 
auction. (2) He may give receipt for any money received by 
him. He shall also have the following powers (exerciseable 
with the leave of the Court). (1) He may carry on the bust* 
ness of the insolvent so far as may be necessary for the bene¬ 
ficial winding up of the same. (2) To institute , defend or 
continue any suit or other legal proceeding relating to the 
property of the insolvent. (3) To employ a pleader or other 
agent to take any proceedings or do any business which may 
be sanctioned by the Court. (4) To accept as the considera¬ 
tion for the sale of any property of the insolvent, a sum of 
money payable at a future time., subject to such stipulations 
.ib to security and otherwise, as the Court thinks fit. Under 
the Pr. T. In. Act, the Official Assignee may also accept as 
*uoh consideration, fully paid up shares or debentures or 
debenture stock in any limited company. (5) He may mort¬ 
gage or pledge any part of the property of the insolvent for 
the purpose of raising money for the payment of his debts. 
The Official Assignee may do the same also for the purpose 
of carrying on the business under the Pr. T. In. Act. (6) He 
may refer any dispute to arbitration , and compromise till 
debts, claims and liabilities, on such terms as may be agreed 
upon. (7) He may divide, in its existing form amongst the 
creditors, according to its estimated value, any property 
which, from its peculiar nature or other special circumstances, 
cannot readily or advantageously be sold. 

Under the Pr. T. In. Act (S. 68 (2) ), the Official Assignee 
♦shall account to the Court and pay over all money, and deal 
with all securities, in such manner as is prescribed, or as the 
Court directs. 

Distribution of property:—After the payment of certain 
preferential debts mentioned below, all debts entered in the 
* schedules, or proved in insolvency, shall be rateably paid 
according to the amount of such debts respectively, and with¬ 
out any preference. When there is any surplus after pay¬ 
ment of the foregoing debts, it shall be applied in payment 
of interest from date on which the debtor is adjudged an in« 
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solvent at the rate of six per cent per annum on all debts 
entered in the schedules or proved in the insolvency. 

In the insolvency of partners, the partnership property is 
applicable in the first instance in payment of the partnership 
debts, and the separate property of each partner shall be 
applicable in the fmst instance in payment of his separate 
debts. When there is a surplus from the separate property of 
the partners, it shall be dealt with as part of the partnership 
property; and where there is a surplus of the partnership 
property, it shall be dealt with as part of the respective 
separate property, in proportion to the rights and interests of 
each partner in the partnership property (S. 49 Pr. T. In. 
Act; S. 61 Pro. In. Act). 

Priority 'if debts :—The foliowing debts shall be diM-harg- 
ed immediately, subject to the loteution of such sums may 
be n<v‘ssury tor the expanses o' administration or other 
wi^e;— (a) ril debts due to the Uiown or to any local autho¬ 
rity. (b) all salary or wages of any clerk, servant, etc., in 
respect of services rendered to the insolvent during four 
months before the presentation of the petition, in a ca^ 
under the Pr. T. In. Act, not exceeding Its. 300 for each, 
under Pro. In. Act, not exceeding Its. 20 in all. (c) Under 
the Pro. In. Act, rent due to a landlord from the insolvent 
not exceeding one month's rent, is uIbo amongst the preferen¬ 
tial debts. 

These debts shall rank equally between themselves and 
shall be paid in full unless rhe property of thc^ insolvent is 
insufficient to meet them, in which case they shall abate in 
equal proportions between themselves (S. 49 Pr. T. In. Act; 
8. 61 Pro. In. Act). 

Ordinarily the first dividend shall be declared and distri¬ 
buted by the Official Assignee amongst the creditors who have 
proved their debts within one year after the adjudication. 
Subsequent dividend shall ordinarily be declared and paid it 
intervals of not more than six months Before declaring* 
dividend the Official Assignee shall duly publish a notice 
notifying his intention to do so, and shall send to each 
creditor such notice who has proved his debt. After the 
declaration of dividend he shall send to each of sucli’cteditors 
a notice showing the amount of the dividend and when and 
how it is payable (8. 69 Pr. T. In. Act). 

Reputed ownership :—When goods ale in the possesion, 
order or disposition of the insolvent with the consent of the 
owner, before the commencement of insolvency although not 
his property, they are available for division * among the 
creditors because they are believed to be the property of the 
insolvent (Ex parte Watkins , (1873) L.R, 8 Ch. 520). This 
doctrine may be negatived by the usage or trade or custom, 
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c*g. f furniture dealer taking furniture on sale or return. (In. 
re, Fbtd, (192U) 1 Oh. 134) boarding Louse keeper, bookseller, 
clockmaker, etc. 

In calculation and distribution of dividends, the Official 
Assignee shall retain sufficient assets in his hands to meet— 
(a; debts provable in insolvency and appearing from the 
insolvent’s statements or otherwise to be due to arsons 
resident in places so distant that in the ordinary course of 
communication they have not had sufficient time to tender 
their proofs; (h) debts provable in insolvency the subject of 
claims not yet determined; (v) disputed proofs or claims; and 
(d) the expenses necessary for the administration of the estate 
or otherwise (S. 71 Pr. T. In. Act; S. 62 Pro. In. Act). Any 
creditor who has not proved his debts before the declaration 
of any dividend, shall be entitled to be paid any dividend 
which ho may have failed to receive, out of the moneys m 
the hands of the Official Assignee, before they are applied for 
the payment of any future dividend, without disturbing the 
dividend already declared (S. 72 Pr. T. In. Act; s. 63 Pro. 
In. Act). 

When the Official Assignee or Receiver has realised all the 
property of the insolvent or so much thereof as can be 
realised without needlessly protracting the proceeding, a final 
dividend shall be declared. But before declaring the final 
dividend the Official Assignee or Receiver must give pres¬ 
cribed notice to the persons whose claims to be creditors have 
been notified to him but not proved, stating that if they do 
not prove their claims within a time limited by the notice, a 
final dividend will be declared without taking their claims 
into consideration. After the expiration of the time so limit¬ 
ed or within any time extended, under the Pr. T. In. Act 
among the creditors who have proved their debts, and under 
the Pr. In. Act among the creditors entered in the schedule, 
without regard to the claims of any other persons (S. 73 Pr. 
T, In. Act; s. 64 Pio. In. Act). 

Application for discharge of insolvent: —An insolvent may 
apply to the Court for an order of discharge at any time 
after the order of adjudication and the Court shall fix a day 
for the hearing of such application. But unless the public 
examination otthc insolvent has been dispensed with, the 
application shall not be heard until the conclusion of such 
examination. The application shall be heard in open Court 
VS. 38 Pr. T. In. Act). 

A debtor may at any time after the adjudication order, 
and shall within the period specified by the Court under 
section 27, within which the debtor h to apply for Im 
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charge, apply to the Court for an order of discharge (S. 41 
Pr. In. Act). 

On the hearing of the application for discharge of an in¬ 
solvent, the Court shall take into consideration the report of 
the Official Assignee or of the Receiver. It may (a) either 
grant or refuse an absolute order of discharge, or (b) suspend 
the operation of the order for a specified time, or (e) grant an 
order of discharge subject to any conditions with respect to 
any earnings or income which may afterwards become due to 
the insolvent or with lespect to his after-acquired property 
<8. 88 (2) Pr. T. In. Act; s. 41 (2) Pro. In. Act). Linder 
the Pr. T. In. Act, the Court shall refuse the discharge in 
all cases where the insohent has committed any offence under 
this Act or under sections 421—424 of the Indian Penal Code 
<S. 39 (1) ). 

The Court shall on proof of any of the facts mentioned 
below eitlier (a) refuse the discharge or (b) suspend the dis¬ 
charge for a specified time; or (c) suspend the discharge until 
i dividend of not less than four annas in the rupee has been 
paid to the creditors; or (d) require the insolvent as a condi¬ 
tion of his discharge to consent to a decree being passed 
against him in favour of the Official Assignee for any balance 
or part of any balance of the debts provable under the insol¬ 
vency, which is not satisfied at the date of his discharge; 
such balance or part of any balance of the debts to be paid 
nut of the future earnings or after-acquired property of the 
insolvent. The facts on the proof of any of which the Court 
shall pass either of the orders (mentioned in (a) to (d) ) are 
the following:— (1) When the insolvent’s assets are not of a 
value equal to four annas in the rupee on the amount of his 
unsecured liabilities; or (2) when he has omitted to keep 
proper books of account of his business; or (3) has continued 
to trade after knowing himself to be insolvent; or (4) ha» 
contracted any debt provable in insolvency without having at 
the time of contracting it any reasonable or probable ground 
that he would be able to pay it; or (5) when he fails to 
account satisfactorily for any loss of account; or (6) when 
the insolvency has been brought about by rash or hazardous 
speculations or unjustifiable exti uvugance or b^ gambling or 
by culpable neglect of his business affairs; or (7) when he 
has put any of his creditors to unnecessary expense by a 
frivolous or vexatious defence to any suit properly brought 
against him; or (8) when lie has incurred*unjustifiable expense 
within three months preceding the time or presentation of 
the petition, by bringing a frivolous or vexatious suit; or 
(9) when within three months preceding the debt of the pre¬ 
sentation of the petition has given an undue preference to any 
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of his creditors, being unable to pay his debts; or (10) when 
he has concealed or removed his books or his property or any 
part .thereof or has been guilty of any other fraud or fraudu¬ 
lent breach of trust (S. 80 Pr. T. In. Act). On proof of any 
of the above mentioned facts ( (1) to (10) ) the Court under 
the Pro. In. Act, shall refuse to grant an absolute order of 
discharge. When any of those facts are proved, he may 
suspend the operation of the order for a specific time or may 
grant any conditional order under his powers under section 
41 (2) (S. 42 Pro. In. Act). 

Effect of order of discharge .—An order of discharge has 
the effect of releasing the insolvent from all debts payable 
under the Act, except the following:—(a) Any debt due to 
the crown; or (b) any debt or liability, incurred by means of 
any fraud or fraudulent breach of trust to which he was a 
party; or (e) any debt or liability in respect of which he has 
obtained forbearance by any fraud to which he was a party; 
or (d) any liability under an order for maintenance made 
under section 488 of the Code of Criminal Procedure, 

An order of discharge shall not release any person wdio at 
the date of the presentation of the petition w r a« a partner or 
co-trustee with the insolvent, or was jointly bound or had 
made any joint contract with him, or any person w T lm was 
surety for him (S. 4o Pr. T. In, Act; S. 44 Pr. In. Act). 

Ht vocation of order of discharge -.—An order ot discharge 
may be revoked under the Pr. T. In. Act under the following 
circtiinstances:—(a) When ihe insolvent fails to assist the 
Official Assignee in the realisation and distribution of his 
property v'ested in him, as required (S. (43). (b) When he 

fails to file statement regarding particulars about his after- 
acquired property, which he is bound to do under the rules. 
{O When he fails to give his consent within the prescribed 
time wlien the order of discharge is made conditional on .his 
giving consent to a decree being passed against him in favour 
of the Official Assignee. 



CHAPTER XYIi 

ARBITRATION 

' History:—Before the passing of the Arbitration Act (X of 
1940), the law of arbitration was to be found in the Indian 
Arbitration Act (IX of 1899) and in the Second Schedule and 
Sections 89 and 104 of the Code of Civil Procedure (Y of 1908), 

Mode of Treatment .—In the present Act of 1940 arbitra¬ 
tion is divided into three classes, viz*, (a) arbitration without 
intervention of court, ( b) arbitration with intervention of 
court and (c) arbitration in suits. But this classification is 
overlapping; for even in respect of Class (a) the parties to a 
reference may apply for the intervention of court. 

Arbitration Agreement. —It means a written a greem ent to 
submit presen t or future differences to~ arBTEraHbh, whether an 
arbitrator Is named Hie re m“ or not. The following are the 
implied conditions of the agreement which may be overridden 
by express stipulation in it. (a) The reference shall be to a 
sole arbitra tor. But if the reference is to an even number of 
arbitrators, the arbitrators shal l ap point an umpire; ( b ) the 
award is to be mjjl^ witljin foufjnpntbs; (tjllie umpire is to 
proceed with the matter anX finish it within if 

the arbitrators fail to act within the time; (<7) the parties 
shall submit to be examined by the arbitrators or umpire: 
(e) the award shall be final; (/) the costs of the reference and 
, award shall be at the discretion of the arbitrator or 
i umpire; (g) the authority of the arbitrator or umpire shall 
| not be revocable. 

Appointment of Arbitrator .—The parties to the agreement 
may agree that the arbitrator or arbitrators shall be appointed 
by a person designated in the agreement. If an arbitrator 
neglects or refuses to act or is incapable of acting or dies, a 
[ new arbitrator may be appointed. If any party fails to 
appoint an arbitrator within fifteen days of notice by 
t fee other p arty, the latter may appornTThis arbitrator as the 
goIFarTuIfafotr" - In case of difference between the parties, the 
court may appoint an arbitrator or umpire after fifteen days 
of notice by a party to the other to concur in the appointment. 
The court may appoint one to fill the vacancy caused by the 
removal of an arbitrator or umpire by the court. 

Umpire: —When the agreement provides for a third arbi¬ 
trator to be appointed by the two appointed arbitrators, the 
said third arbitrator shall act as an umpire. In case of a 



ABBITBATIOX 419 

f 

reference to an even number of arbitrators, the latter shall 
appoint aft umpire. 

Removal of Arbitrator or Umpire .—The court may remove 
an arbitrator or umpire on the following circumstances: —* 

(а) failure to proceed with the reference; (b) misconduct* 

Powers and Duties of Arbitrators or Umpire .—They will 

have the following powers unless otherwise expressed m the 
agreement: (a) to administer oath to parties and witnesses; 

(б) to state a special case for the opinion of the court; ( c) to 
make an award conditional, or in the alternative; (d) to correct 
any clerical mistake or error in an award; (e) to administer 
interrogatories to any party (S. 13); (/) to make an interim 
award (S. 27), 

The arbitrators or umpire shall sign the award and shall 
give notice in writing to the parties of the making and 
signing thereof and of the amount of fees and charges in 
icspect of the arbitration and award. 

At the request of any party and on payment of the fees 
and charges, the arbitrators or umpire shall cause the award 
or a signed copy of it together with the depositions and 
documents to be filed in court. 

Powers of Court .—The court has the following powers in 
respect of a reference to arbitration: (a) revocation of autho¬ 
rity of appointed arbitrator or umpire, (b) appointment of 
arbitrator or umpire, (r) removal of arbitrators or umpire, 
{<!) pronounce opinion on a special case as stated by the arbi- 
irator or umpire, (e) modify or correct an award, (/) remit an 
award for reconsideration, (g) pronounce judgment according 
to the award, ( h) pass interim orders after the filing of the 
award in order to prevent any obstruction to the execution of 
the decree that may be passed upon the award, ( i) supersede 
the reference when an award becomes void on the failure of 
the arbitrator or umpire to reconsider the award within the 
tune fixed by the court, (j) set aside an award on the ground 
of misconduct of arbitrators or umpire, or when award is 
invalid or is improperly procured, or when an award is made 
tfter the supersession of the arbitration proceedings. The 
i ourt has also the power to enlarge time for making award, 
to allow interest m respect of the money awarded, to get 
interim custody of any goods which are the subject matter of 
reference, to grant interim injunction, to appoint interim 
receiver, to appoint guardian of a minor or person of unsound 
mind, to issue process for appearance before arbitrator* 

Arbitration with Intervention of Court* —-Where any per¬ 
son has entered into an arbitration agreement before the ins- 
tution of any suit with respect to the matter, th© parties or 
any of them may apply to court for filing the arbitration 
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agreement. The application is to be registered and numbered 
as a suit. Notice is to be given by the Court to all parties 
requiring them to show cause why the agreement should not 
be filed. The court is to order the agreement to be filed and 
shall order reference to the arbitrator appointed either by 
the parties or by it. Thereafter the arbitration shall proceed. 

Arbitration in Suits. —The parties to a suit may apply to 
court for an order of reference to arbitration in respect of any 
matter in difference between them in the suit. The court shall 
then by order refer to the arbitrator the matter in difference 
for being determined within a specified time. Where some 
of the parties to a suit apply to have the matters in difference 
between them referred to arbitration, the Court may so refer 
^such matters to arbitration. And an award in such a case shall 
be binding only on the parties who have joined in the appli¬ 
cation. 

Contesting Arbitration Agreement or Award. —Any party 
to an arbitration agreement or any person claiming under 
him, may challenge the existence or validity of an arbitra¬ 
tion agreement or award by an application to Court. The 
Court shall decide the question on affidavits. 

Stag of Legal Proceedings: —Where any party to an arbi¬ 
tration agreement or any person claiming under him com¬ 
mences any legal proceedings against any other party to the 
agreement, any party to such legal proceedings may apply to 
Court to f'tav such proceedings. And the Court, if satisfied, 
may stay the proceedings. 

Arbitration Cost or Remuneration. —Any dispute as to 
cost or remuneration of the arbitrators may be settled thiough 
the intervention of the Court. 

Appeal. —An appeal shall lie against the following orders: 
—(/) Order sj>erseding an arbitration, (n) order on an award 
stated in the form of a special case, (ni) order modifying of 
correcting an award, (iv) order filing or refusing to file an 
arbitration agreement, (v) order staying or refusing to stay 
legal proceedings when there is an arbitration agreement, ( vi} 
order setting aside or refusing to set aside an award. 

But there shall be no appeal against any order passed by 
a Small Cause Court. (See Sections 39(1) Proviso, and 40). 

Service of Notice .—Any notice is to be served (except 
notice through Court) in the manner provided in the arbitra¬ 
tion agreement. And in the absence of any provision in the 
agreement, by delivering it to the person on whom it is to be 
served, or by sending it by registered post to the last known 
place of abode of the person. 

Limitation. —The period of limitation for setting aside an 
award or to get an award remitted for reconsideration k thirty 
days from the date of service of the notice of filing of the 
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award. The period of limitation for the filing of an award* 
in Court is ninety days from the date of service of the notice 
of the making of the award* 

Statutory Arbitration. —The provisions of the Act, ex¬ 
cept sob-section (1) of section 6 and sections 7, 12 and 37 } 
shall apply to every arbitration tinder any other enactment, 
except in so far as this Act is inconsistent with that other 
enactment or with any rules made thereunder. 

Setting Aside an Award .—An award may be set aside on 
the following grounds; — (a) when an arbitrator or Umpire has 
misconducted himself or the proceedings, ( b) when an award 
has been made after the issue of an order superseding the 
arbitration, (c) when an award has been made after the arbitra¬ 
tion proceedings have become invalid by reason of the same 
being continued inspite of notice of the commencement of 
legal proceeding in respect of the subject-matter of the refer¬ 
ence; ( d) when an award has been improperly procured or is 
otherwise invalid. 

Modification of Award .—The Court may modify or correct 
an award on the following grounds:—\a) When the award 
deals with a matter not referred to arbitration and the same is 
separable from the rest,or ( b ) when the award is imperfect in 
form or contains an obvious error which can be amended with¬ 
out affecting the decision* or (r) when the award contains a 
clerical mistake or an error arising from an accidental slip 
or omission. 

Remitting rin Award. —The Court may remit an award or 
any matter under reference for reconsideration, (a) when the 
award has left unconsidered any of the matters referred to* 
arbitration, or when it determines any matter not referred to 
arbitration which is separable from the rest, or ( h ) when the 
award is so indefinite as to be incapable of execution, or (*,) 
where an objection to the legality of the award is apparent 
on the face of it. 

Subject-matter of Submission .—All civil matters which the 
parties in dispute may settle by agreement amongst themselves 
may form the subject-matter of reference to arbitration. A 
purely criminal matter cannot be referred to arbitration. The 
terms of separation between husband and wife may be referred 
to arbitration, but the question of divorce cannot be so refer¬ 
red. A clause in the company’s articles of association whereby 
disputes are to be referred to arbitration amounts to a sufficient 
submission in writing {Rickman v. Kent Assam. [19151 
1 Ch. 881). 

Who may Refer to Arbitration. —A submission to arbitra¬ 
tion being a contract the parties thereto must be legally 
competent to enter into it. # 
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A minor cannot submit a matter to arbitration, but his 
guardian may do so and thereby bind the minor. An agent 
must have express or implied authority to bind his principal 
by a reference to arbitration. A partner should have an ex¬ 
press or implied authority to bind the firm by a submission to 
arbitration. Proceedings for arbitration under Schedule 2 
Para 20, C.P.C. by partner of an unregistered partnership firm 
are not obnoxious to the provisions of S. 69 of the Partnership 
Act. (Hapiz Quamor Din v. Nur Din, A.l.R. f 1936] Lah. 136) 

Trustees, executors or administrator may submit disputes 
to arbitration. 

A company may, by written agreement, refer to arbitra¬ 
tion an existing or future difference between itself and any 
other company or person (S. 152, Companies Act). 

The Official Receiver is not bound by the submission 
entered into by the insolvent, but the receiver in insolvency 
may, with the permission of the Court, refer any dispute to 
arbitration (S. 59, Pro. In. Act). The Official Liquidator has 
no power to refer to arbitration a dispute of the company under 
Sch. II of the C. P. C. {Re. Dehra Dm Electric etc. Co., 
I.L.R. 50 All. 867). 



CHAPTER XVIII 

THE INDIAN FACTORIES ACT 

Object and Scope: — The object of the Indian Factories 
Act is to regulate the health and safety, the minimum hours 
of employment of persons employed in factories and to restrict 
the employment of women and children within certain limits. 
But this Act is not applicable to mines (S. 2 (c) ). 

Definitions : 

Factory .—(1) It means any premises whereon 20 or more 
persons arc or were working simultaneously on any day of the 
preceding 12 months. 

02) It includes any part m which a manufacturing process 
is being carried on with the aid of power, and any place with 
respect to which a declaration is made under S. 5. 

Seasonal factories .—A factory which is exclusively engag¬ 
ed in one or moie of the following manufacturing processes 
namely cotton ginning, cotton or jute pressing, etc., the 
manufacture of coffee, lac, rubber, sugar or tea is known as a 
seasonal factory. 

The provincial government may declare in the local official 
gazette any factory to be a seasonal factory in which manu¬ 
facturing processes are ordinarily carried on for not more than 
one hundred and eighty working days in the year or a factory 
to be not a seasonal factory where the processes are ordinarily 
carried on for more than 180 days in the year. (S. 4). 

Small factories .—Any premises whereon ten or more but 
less than twenty workers are on work on any day of the preced¬ 
ing six months or in any part of which a manufacturing pro¬ 
cess is carried on. A declaration to that effect may be made 
even when less than ten workers are employed. 

MannfacUmng process .—It means any process (1) for 
making, altering, repairing, ornamenting, finishing or pack¬ 
ing, or otherwise treating any article or substance with a view 
to its use, sale, transport, delivery or disposal, or for pumping 
oil, water or sewage or for generating, transforming or trans¬ 
mitting power. 

Worker .—The term includes all persons employed whether 
for wages or not in any manufacturing process or in cleaning 
any part of the machinery or premises used for a manufacture 
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ing process or auv work connected with or incidental to such 
a proeesvs. It does not include clerical labour. 

Power of the Government to declare premises to be factories: 

—The provincial government may declare that all or any of 
the provisions of the Factories Act shall apply to any place 
wherein a manufacturing process is being earned on whether 
with or without aid of power, wherever on any one day during 
the preceding Year 10 or more persons were employed (S. 5 (1)). 

Different departments or branches of a specified factory 
may be treated as separate factories by the order of the local 
government (S. 6). 

Notice before commencement of work : — Before the work is 
begun in a factory or before work commences in any seasonal 
factory each season, the occupier has to send to the inspector 
of factories a written notice containing: 
t (1) Name and situation of the factory. 

(2) the address to which communications should be sent, 

(3) the nature of the manufacturing process to be 

carried on. 

(4) the nature and amount of power to be used. 

(5) the name of the person to be appointed manager. 

Auy change in the position of the manager is to be com¬ 
municated to the inspector (S. 9). 


Regulation as to Health and Safety 

Cleanliness .—Every factory is to he kept clean by such 
methods as lime washing, colour washing, disinfecting, etc., 
as may be prescribed (ft. 18b 

Vent Hat ion .—Even factory must have proper ventilation 
as is laid down (ft. 14), 

Artificial humidification and cooling ,—The local govern¬ 
ment may make rule* prescribing for artificial cooling by in¬ 
creasing humidity, (ft. 15, Ifi). 

Overcrowding .— The proportion which the number of 
cubic feet of space in a room and the number of superficial 
floor bears to the number of workers must not be less than 
such standard as may be prescribed (S. 17). 

Lighting .—A factory shall be sufficiently lighted during all 
working hours (ft. 18). 

Water .—Every factory must have sufficient supply of drink¬ 
ing water provided for the workers at suitable places, there 
should also be arrangements for the supply of water for wash¬ 
ing (S. 18), 

Latrines and urinals are to be provided for male and female 
workers separately (S. 20), 
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Doors of the factory rooms in which more than 20 persons 
are employed must open outwards (S. 21). 

‘Precautions against fire also must be taken (S. 22). 

Fencing .—Every exposed moving part of a prime mover 
and every flywheel, every hoist or lift, every part of the 
machinery shall be properly fenced. All fencing is to be kept 
in an efficient slate at all times (S. 24). 

Dangerous machinery .— If it appears to the inspector that 
machinery or plant in a factory is in such a condition that it 
may be dangerous to human life and safety he may require 
specifications of defective parts or tests of stability (S. 25). 

Restriction on work near machinery .—No woman or child 
shall be allowed to clean or oil any part of the machinery, 
while the part is in motion (S. 27). 

Children may be completely excluded by the provincial 
government (S. 28). 

Notice of Accidents .—In case of any accident causing death 
or bodily injury which prevents the worker from reserving his 
work during 48 hours, the manager is to send a notice thereof 
to such authorities as prescribed (8. 30). 

Power of Local Government to make Rules .—The local 
government may make rules regarding provision of first aid 
appliances, powers of inspector, etc. (8. 32), also make health 
and safety rules relating to shelters during rest—such as 
rooms for children to certificates of stability—to hazardous 
occupation (Ss. 32 and 33). 


Restriction of working hours. 

Hours .—Maximum limit of working 55 hours in a week— 
and 80 hours in each of a seasonal factory (8. 31). Daiiv hours 
shall not be more than 10 hours. 

Holidays .—No adult worker shall be allowed to work in 
a factory on a Sunday—unless 

(1) ho had or will have n holiday on one of the 3 days 

immediately before or after that Sunday, 

(2) the manager has delivered a notice to the inspector 

before that Sunday and displayed that notice to 
that effect (S. 35),* 

Intervals for rest for at least an hour shall be allowed at 
the expiry of 8 hours (S, 37). 

Register of Adult Workers .—Every manager shall main¬ 
tain a Register of Adult workers showiug the name—the nature 
of work, etc. (S, 41). 

Employment of Women .—No woman shall be allowed to 
work in a factory except between 8 3 .m. to 7 p.m,, special 
provisions for night shift are allowed (S. 46). 
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Overtime ,.—Extra pay for overtime is to be allowed wbera 
a worker in a factory works more than GO hours a week (S. 47). 

Special provisions for adolescents and children. 

Prohibition of Child Labour .—The employment of children 
under 12th year is prohibited (S. 50). TTnless a certificate of 
fitness is granted by a surgeon on an application by the parent 
or any young person, or by the manager, no adolescent is to 
be allowed to work in a factory. The certificate is to state in 
case of a child that he has completed his 12th year, has 
attained the prescribed physical standards and is fit to work; 
and in case of an adolescent that he has completed 15th year 
and is fit for a full day’s work in a factory (Rs. 51 and 52). 

See also the Chapter on “Employment of Children.” 

Xo child is to work for more than 5 hours a day and ex¬ 
cept between G a.m. and 7 i\m. (S. 54). 

/I Notice of periods of work for children is to be kept dis¬ 
played in the fa (dory showing clearly the periods within 
which children are to work (S. 55). 

Register of Child Workers .—The manager is to maintain a 
legister of child workers in the factory containing the name, 
nature of the work, the number of his certificate, etc. (S. 50). 

The Local Government is empowered to make rules regard¬ 
ing the forms of fitness or the physical standards, etc. (R. 59). 

The Inspector of factories may require medical examina¬ 
tion of a child or adolescent if he is working without a 
certificate or is no longer fit to work (S. 58). 

Penalties for contravention of the provisions of the Act and 
rules;— Contravention of provisions for health and safety of 
the workers or of the hours of work, intervals, etc., of adults, 
of young children, the manager and occupier is liable to be 
punished with a fine extending to Its. 500/- (R. 60). 

And in case of second conviction the sentence may be en¬ 
hanced to Its. 750/- but shall not be less than Rs. 100/- 
(S. 61). 

Failure to give notice of commencement of work is 
punishable with a fine extending upto Rs. 500/- (S. 02). 

Obstructing the inspector of factories in his discharge of 
duties, failure to give notice of accidents, failure to make 
returns are all punishable with a fine not exceeding Rs. 500/-. 

Smoking or using naked light in the vicinity of inflammable 
article is also punishable. TTsing false certificate, failure to 
display certain notice, are also punishable (Ss. 67 and 69). 
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Exemption .—The occupier or manager of a factory shall 
be discharged from any liability if he is able to prove—that he 
has used due diligence to enforce the provisions of the Act— 
and the offence was committed by the other person without 
his knowledge (8. 71 (11)). 

Cognizance of Offences .—No prosecution is to be launched 
except on the complaint of the Inspector of factories and no 
court inferior to that of a presidency magistrate or a magistrate 
of the first class can try such offences (S. 74). 

Limitation of Prosecutions .—The complaint is to be made 
within 6 months except in case of giving notice of commence¬ 
ment of work and of accidents (S. 75). 



CHAPTER XIX 

TRADE DISPUTES ACT 

(\o. VII of 1929) 

Object: — This legislation is intended for prevention .and 
settlement of trade (industrial) disputes, The Act of 1929 was 
intended to remain in force tor five years only. By the Act 
XII of 1934 it has now been converted into a permanent 
measure. 

Definitions : 

I rode dispute means any dispute or difference between 
employees and workmen, or between workmen and workmen, 
which is connected with the employment or with the condi¬ 
tions of labour of any person (S. 2 (j) ). 

Work man means any person employed in any trade or 
industry to do any skilled, unskilled, manual, or clerical work 
for hire or reward, hut does not include any person employed 
in ihe Naval, Military oi Aii force of the crown (S. 2 (h) ). 

Court of Inquiry* —Provisions have been made for the 
appointment ot Courts of Inquiry by the Government for the 
purpose of settling anv existing or apprehended trade dispute 
between an emplover and any of his workmen. Parlies to a 
dispute may also apply for reference of the dispute to a Court 
of Inquiry or to a Boaid ot Conciliation (S. 3). 

The Court shall consist of an independent chairman and 
one or more independent persons. It is to enquire into the 
matters referred to it and report thereon to the authority by 
wbHi it was appointed (Ss. 4 and 5). 

Conciliation Board: —A Board of conciliation is to consist 
of a chairman and two or four other members or of one inde¬ 
pendent person. It is to investigate into the matter and at¬ 
tempt at an amicable settlement of the dispute and cither send 
a report of the settlement or a recommendation for the deter¬ 
mination of the dispute when no settlement is arrived at dur¬ 
ing the investigation (Ss. (> and 7). 

Powers: -~ r l lie Courts and Boards shall have the same 
powers as are vested in Courts under the Code of Civil Proce¬ 
dure (T of 1908) when trying a suit in respect of attendance of 
persons for examination on oath and compelling production of 
documents, etc. (S, 8). The parties may be represented by 
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lawyers before tbe Court or Board (S. 14). The results of the 
enquiry are to be published by the Government 

Any information obtained by the Court or Board in course 
of its ennuiry or investigation as to any trade or as to any 
individual business whether carried on by a person, firm or 
company which is not available otherwise than through 
evidence given before the Court and Board, except with the 
consent of the secretary of the union or of the person, firm or 
company in question (S. 13). 

Strike means a cessation of work b^ a body of persons 
employed in any trade or industry acting in combination, or 
a concerted jefusal, or u refusal under a common understand¬ 
ing, of any member of persons who are or have been bo 
employed to continue to work or to accept employment 
(S. 2 v) ). 

Lock out means the closing of a place of employment, or 
the suspension of work, or the refusal by an employer to 
continue to employ any number of person employed by him, 
where such closing, suspension or refusal occurs in conse¬ 
quence of a dispute and is intended for the purpose of com¬ 
pelling those persons, or of aiding another employer in com¬ 
pelling persons employed by him, to accept terras and condi¬ 
tions of, or affecting, employment (S. 2 (e) ). 

Illegal sirile or lock-out A strike or lock-out shall be 
illegal which has any object other than the furtherance of 
a trade dispute within the trade or industry and is designed or 
tabulated to inflict severe, general and prolonged hardship 
upon the community. It is illegal to commence or continue 
or to apply any sums in direct furtherance or support of any 
such illegal strike or lock-out (S. 16). 

Public utility service means any railway service declared 
as such; or any postal, telegraph or telephone service; or any 
industry, business or undertaking which sux^plies light or water 
to the public; or any system of public conservancy or sanita¬ 
tion or anv water transport or tramway service (as notified) 
(S. 2). 

Any person employed in a public utility service going on 
a strike without giving within one month before striking, not 
less than fourteen days, previous notice in writing of his in¬ 
tention to go on strike is liable to punishment with imprison¬ 
ment or fine or with both (S. 15). 

Any employer carrying on any public utility service who 
locks out his workmen without giving, within one month before 
such lock-out, not less than fourteen days’ notice in writing 
is liable to imprisonment or fine or with both (S. 15). 

Penalty ; —Whoever declares, instigates, incites others or 
fakes part in any illegal strike or lock-out may be punished 
with simple imprisonment extending to three months or with 
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fines or with both. But no prosecution is to be launched with¬ 
out the sanction of the government. 

But no person shall be deemed to have committed an 
offence under this section by reason only of his having ceased 
work or refused to continue to work or to accept employment 
(S. 17). 

Protection of perron not joining illegal * trikes :—A person 
refusing to take part in any illegal strike or lock-out is pro¬ 
tected from expulsion from any trade union or deprivation of 
any right or benefit or disability or disadvantage as compared 
with other members of the union, notwithstanding any rules 
of a trade to the contrary (S. 18). 

Rule making :—The Central Government is authorized to 
make rules for giving effect to the purpose of the Act, m 
respect of industries, business and undertakings carried on by 
him or by a railway company. 

The Provincial Governments may similarly make rules m 
respect of other business, industries or undertakings within 
their respective provinces (S. 19). 

Conciliation Officers : —Such officers may be appointed for 
mediating in or promoting the settlement of trade disputes 
vS. 18A as added by Act 17 of 1938). 



CHAPTER XX 

WORKMEN’S COMPENSATION ACT 

Course of Legislation; —‘‘Workmen’s insurance and com¬ 
pensation laws are the products of the development oi the 
social and economic idea that the industry which has always 
borne the burden of depreciation and destruction of the 
necessary machinery shall also bear the burden of repairing 
the efficiency of the human machines, without which the in¬ 
dustry itself could not exist.” Workmen’s Compensation Act 
encourages employer to provide adequate medical treatment 
fpr the workmen, reduces the number of accidents to workmen, 
renders industrial life more attractive, increases the available 
supply of efficient labour. Insurance, on the other hand, would 
minimise the burden of the employer. 

As a result of the recommendations of the Royal Commis¬ 
sion on Labour in India, appointed in 1929, presided over by 
John Henry Whitley, the old Act was amended by the 
Amending Act XV of 1933, for enlarging the various existing 
classes of workmen entitled to compensation, and the scale 
of compensation, removing some limitations to the liability of 
employer in case of fatal accidents and adding a number of 
occupational diseases. The most important feature of the 
enactment^ is that its provisions are applicable without any 
consideration for the doctrines of negligence, contributory 
negligence and the assumption of risks. 

Workmen’s Compensation A(t (Act VIII of 3923) came 
into force with effect from 1st July, 1924. Previously it was 
impossible for an injured workman in India to recover any 
damages or compensation, for any injury sustained by him 
m the ordinary course of his woik from his employer, except 
on the rare occasions for any wrongful act or negligence of 
the employer or under the Indian Fatal Accidents Act No, 
XIII of 1855; when the accident was due to the wrongful act, 
neglect or fault of the person who caused the death. Under 
the Workmen’s Compensation Act, however, payment of com¬ 
pensation is obligatory for all employers whose employees come 
within its scope even in cases where there is no negligence. 
The injured workmen, or the dependants of those killed, may 
now obtain compensation in all cases where personal injury 
is caxised by accident arising out of and in the ^course of em¬ 
ployment, as well as in certain eases of disease, with the ex¬ 
ception of non-fatal accidents directly attributable to miscon¬ 
duct, breaches of rules and orders or disregard of safety 
devices/ 
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The word “accident” means “an unlooked for mishap or 
an untoward event which is not expected or designed”—per 
Lord Macnaghten in Fen v. Tharley [1903] A.C* 443 (448). 

Scope:—The Act applies to persons coining within the 
definition of “workman”. All workmen (with the exception 
of certain casual labourers employed otherwise than for the 
employer’s trade or business) w’ho are employed on monthly 
wages not exceeding Rs. 300 in certain occupations are includ¬ 
ed (Schedule 11 of Act). The Central Government has the 
pdwer to add to the schedule any class of persons employed in 
any hazardous occupation after giving not less than 3 month*’ 
notice in the Gazette of India (S. 2 (3) ). 

This Act does not confer any right to compensation on a 
workman in respect of any injury if he has instituted a civil 
suit for damages in respect of the same against the employer 
or any other person. And no suit tor damages shall be main¬ 
tainable in a Civil Court if lie lias instituted the claim to com¬ 
pensation in respect of the injury before n commissioner or if 
there has been an agreement with regard to it with his 
employer (S. 3 (5) ). 

Definitions : 

Workman :—It means au\ person who is (/) a railway 
servant as defined m section 3 ot the Indian Hallways Act, not 
permanently employed in any administrative, district or sub- 
divrional office of a Hailway, or lii) employed either byway 
of manual labour or on monthly wages not exceeding Rs. 300, 
in any such capacity as is specified in Schedule If {e.y., per¬ 
sons employed in connection with tramway, factory, mine, 
ship or in the construction, repair or demolition of certain, 
classes of buildings, bridges, etc.). But it shall not include a 
person whose employment is of a casual nature and who is 
employed otherwise than for the puiposes of employer’s trade 
or business It is not casual merely because it is for a few 
days or merely because it is intermit!ent. It refers to the 
kind of service and not to its duration. It does not include 
any person working in the capacity of a member of His 
Majestynaval, military or air force or ot the Royal Indian 
Marine Sen ice. 

Any reference to a workman who has been injured shall, 
when the workman is dead, include a reference to his depen¬ 
dants or any of them (8. 2 (1) (n) ). 

Monthly Wages: —The meaning of this has been made 
clear (by the Amending Act 13 of 1939) by including all wages 
whether payable by the month or by whatever other period or 
at piece rates. 

Employer :—It means any body of persons whether 
incorporated or not, and any managing agent of an employer 
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and tlm legal representative of a deceased employer, and, 
wlwwf the services of workman are temporarily lent or let out 
or lured to another person by the person with whom the work** 
man has entered into a covenant of service or apprenticeship, 
means such other person while the workman is working for 
him <& 2 (1) (e) ). 

Dependant : —It includes any of the following relatives of 
a deceased workman, namely, a widow, widower, parent, 
mjnor son, unmarried daughter, married daughter who is a 
minor, minor brother or unmarried sister, the minor children 
of a deceased son or daughter of the workman, and where no 
parent of the workman is alive, a paternal grand-parent 

(8. (1) (d)). 

Conditions of liability ; —The employer is not liable for any 
and every personal injury to a workman lor any accident. 
The liability to compensate arises only when death or disable¬ 
ment results from the injury. The liability attaches on 
accidents to a workman in the course of his employment when 
the accidents arise out of his employment. It extends tp 
consequences whether proximate or remote resulting from the 
injury, provided the workman has, subsequently to the acci¬ 
dent acted reasonably and done nothing to retard the progress 
of his recovery. The employer is liable when the injury re¬ 
sults in death or permanent total disablement, or permanent 
partial disablement, or temporary disablement. 

The liability u limited to the following circumstances : — 
u) The accident must arise out of the employment, it 

must be the result of a risk which the workman undertook 
on account of his employment; (ii) it must arise in the course 
of such employment; (lit) it must result in death or disable¬ 
ment mentioned above; (iv) the injury must be accidental. 
The contracting of certain occupational diseases has also been 
regarded as accidental under the Act. 

When u workman’s employment commences for an emer¬ 
gency work from the moment he leaves his home, find there¬ 
after an accident happens to him in the street, it was held 
that the accident happened in course of employment and as 
such the widow of the deceased is entitled to compensation. 
(A travelling ticket collector sustained injury while proceed¬ 
ing from his lodging to the station). (Blee v. London & 
North Eastern Ry. Co [19381 A.C. 126). 

An accident happening to a workman while leaving his 
work or while going to his work does not become an accident 
arising out of and in the course of employment. (Alderman 
v, G*W. Ry* Co. % [1937] App, Cae. 454). - 

, A coolie employed by a municipality to watch the work¬ 
ing of a pipe line is a workman and it any accident occurs to 

28 
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him, the municipality is liable to compensate* 

hai v. Bombay Municipal Corporation , f 1988| 9 W.B. Bom. 

364). 

One is not a workman under S. 2 (a) who is one whose 
employment is of a casual nature and who is employed other-* 
wise, than for the purpose of the employer’s trade or business. 
Both Of these attributes must be present. (Periynbal v. The 
Agent, S . 1. Railway Co., Ltd 58 Mad. 804). 

An act cannot be said to have been done for the purposes 
of and in connection with the employment, when it is done in 
contravention of express prohibition {Knoii'le* v. Southern 
Ry . Co., (1937) App. Cas. 463). 

Exemption from liability: —(a) The employer shall not be 
so liable to pay compensation when the injury resulting from 
the accident does not result m the total or partial disablement 
of the workmen for a period exceeding 7 days; (b) he shall not 
be liable when the injury to a workman not resulting in death 
is directly attributable to (i) the workman having been at the 
time thereof under the influence of drink or drugs , or (it) the 
wilful disobedience of the workman to an order expressly 
given, or to a rule expressly framed, for the purpose of secur¬ 
ing the safety of workman or (?w) the wilful removal or dis¬ 
regard by the workman of any safety guard or other device 
which he knew to have been provided for the purpose of 
securing the safety of workman (S. 3). 

The employer shall not be liable for <mv disablement which 

is the result of the aggravation of the injury owing to the 
refusal of the injured workman to be attended by a qualified 
medical practitioner whose services have been offered to him 
free of charge, or his deliberate disregard of the instructions 
of such practitioner and his failure to be attended by any other 
qualified medical practitioner 

The right to the compensation may he suspended and the 
employer is not liable for compensation during this period of 
suspension, if the workman refuses to submit himself for ex¬ 
amination by a qualified medical practitioner provided by his 
employer; and this period of suspension continues during the 
time of such refusal. His right is similarly suspended when 
he voluntarily leaves the vicinity of the place of employment 
without being so examined (S. 11). 

Any waiver of his right by a workman shall be null and 
void in so far as it removes or reduces the liability of any 
person to pay compensation under the Act (S. 17). 

Partial Disablement: —It means, (a) where the disablement 
is of a temporary nature,, such disablement as reduces the 
yarning capacity of a workman in any employment in which 
he was engaged at the time of the accident resulting in the 
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disablement, and (b) where the disablement is of a permanent 
nature, such disablement as reduces his earning capacity in 
every employment which he was capable of undertaking at 
that time. Schedule I gives a list of injuries resulting in 
permanent partial disablement, for example, loss of an arm or 
leg above or at the elbow or knee respectively, loss of one eve, 
etc. fg. 2 (1) (g) ). • * 

Total Disablement:— It means such disablement whether 
of a temporary or permanent nature, as incapacitates a work¬ 
man for all work which he was capable of performing at the 
time of the accident resulting in such disablement: provided 
that permanent total disablement shall be deemed to result 
from the permanent total loss of the sight of both eyes or from 
any combination of injuries specified in Schedule I where the 
aggregate percentage of the loss of earning capacity, as speci¬ 
fied in that schedule against those injuries, amounts to one 
hundred per cent. (e.g.< loss of two arms, loss of two legs, or 
simultaneous loss of an arm and a leg), (S. 2 (1) (I) ). 

Right to Compensation : — (i) When a personal injury ia 
caused to a workman by accident arising out of and in the 
course of his employment, he is entitled to compensation for 
the same from his employer (S. 3). (ii) Any workman con¬ 
tacting one of the disease specified in Schedule III as 
occupational diseases (lead poisoning, phosphorous poisoning, 
etc.), while in the sendee of an employer, in whose service he 
has been employed for a continuous period of not less than* 
six^monthB in any work involving the use or preparation of 
lead or phosphorous, may claim compensation, (in) A work¬ 
man is entitled to compensation in respect of any disease which 
is solely and directly attributable to a specific injury by acci¬ 
dent arising out of and in the course of his employment, (it?) 
When the workman dies as the result of any such injury as 
aforesaid hu dependants or any of them is entitled to receive 
the compensation. 

Rate of Compensation: —There are seventeen wage classes. 
Compensation is based, (except in the last two classes) on the 
highest wage of the class and not on the mean wage. For 
death it is calculated at thirty months’ wages and for perma¬ 
nent total disablement at 42 months’ wages in the case of 
adults, and at 84 months’ wages in the case of minors. The 
minimum compensation has been fixed in the case of adults 
for death at Rs. 500/-. 

Compensation by wham payable :—The employer is liable 
to pay compensation to tbe injured workman, and in case of 
his death, to bis dependants (S. 3).. 

If any person in the course of or for the purposes of his 
trade or business contrasts with any other person for the exe- 
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cutkm by or under a contractor of the whole or my part of 1 
work whjeh is ordinarily part of the trade or business of the 
principal, the workman employed in the execution of any such 
work may recover compensation from the contractor or from 
the principal. If the principal is made liable by the workman 
to pay the compensation, he is entitled to be indemnified for 
it by the contractors (S. 12). But it shall not apply in any 
case where the accident occurred elsewhere than on, in or about 
the premises on which the principal has undertaken or usually 
Undertakes, as the case may be, to execute the work or which 
ip otherwise under his control or management. 

If an employer is insured against claims for workmen's 
compensation and becomes insolvent or makes a composition 
with his creditors, the workmen shall have the rights and 
remedies which their employer possessed against the inn/ret. 
The insurer's liability to the workmen is limited to the extent 
to which they would have been liable to the employer. But 
the insurer cannot be made liable when the premium on the 
policy has not been paid. Under such circumstances the work¬ 
men have the alternative right to proceeding either against the 
insolvent employee's estate or against the insurer (S. 14). 

Procedure :—A claim for compensation cannot be made 
unless a notice of the accident is given as soon after the ac< i- 
dent as is practicable and the claim is preferred within one 
vear of the occurrence of the accident or death (S. 10} Incite 
of want of notice or defect in notice a claim may be entertained 
in cetfe of death from accident and the Commissioner 
entertain any claim when sufficient cause is shown This 
notice may be given by the injured workman or his dependants 
or any follow workman. It must contain the name and address 
of the person injured, the cause of injury, the date of the acci¬ 
dent, and it must be served on the employer or upon any poi¬ 
son directly responsible to the employer for the management 
of any branch of the trade or business m which the injured 
workman was employed. When the employer is a contractor 
the notice may be served either on the principal or the < on 
tractor (S, 12). 

If the employer is insured against claims for compensation 
and the contract of insurance is void or voidable by reason of 
non-compliance with the terms of the contract by the employer 
the workman can recover compensation from the insurer if he 
serves a notice on them about the happening of the accident 
when he becomes aware of the institution of the insolvency 
proceedings against the employer (S. 14). 

The injured workman must submit to a medical examina¬ 
tion if required by his employer before the expiry of three 
days from the time of the service of the notice, free of charge. 
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If the workman refuses to submit himself to such exammation 
his rights will be suspended (S. 11). ) 

If the claims of the workman is not amicably adjusted by 
his employer, the former must institute a claim for compensa¬ 
tion by a proper application to the Commissioner for Work* 
men’s Compensation (S. 22). 

In the case of an agreement with the employer about the 
compensation to be paid for the accident, it is to be registered 
by the Commissioner if it happens to be of the following 
nature:— (a) When the agreement is for the payment of any 
compensation to a workman or a person under legal disability 
or to a dependant or ( b ) when it is for the payment of a lump 
sum as compensation whether by way oi redemption of half* 
monthly payments or otherwise. 

Matters of ships and seamen :—Certain special provisions 
are made under S. 15 in respect of accident to masters and 
seamen. No compensation shall be payable under the Fac¬ 
tories Act in respect of any injury, in respect of which provi¬ 
sion is made for payment of a gratuity, allowance or pension 
under any of the War Pensions and Detention Allowances 
Scheme made by the Central Government. 

Penalties: — Under the Act as now amended severe penalties 
have been introduced for the first time, for failure, on the 
part of the employer, to carry out certain important provisions 
of the Act. If the employer— 

(i) fails to maintain a Notice Book for accident which 
he is required to maintain; 

(h) fails to st-nd to the Commissioner a report of any 
fatal accident occurring on his premises; 

(tii) fails to send to the Commissioner a statement re¬ 
garding liability for a fatal accident; and 
Ur) fails to make an annual return showing the number 
of accidents which have occurred during the year 
and the amount of compensation paid m respect 
thereof, 

he may be liable to a fine upto Us, 100/- (S. 18A). 

These penalties are designed to prevent evasion of liability. 



CHAPTER XXI 

WAGES OF INDUSTRIAL WORKERS 

PAYMENT OF WAGES ACT (No. IV of 7936) 

Object: —The Payment of Wages Act, 1936 regulates the 
mode of payment of wages to persons employed in any factory, 
railway, or in any industrial establishments (as notified by 
Government). But the Act applies to wages of less than two 
hundred rupees a month. 

Factory ;—It means a factory as defined by the Factories 
Act, 1934. / t 

Industrial establishment :—Means any tramway or motor 
bus service; dock, wharf or jetty; inland steam vessel; mine, 
quarry or oil field; workshop; plantation for cinchona, rubber, 
coffee and tea (where twenty-five or more persons are employed 
for the purpose). 

Wages: —Means all remuneration, capable of being ex¬ 
pressed in terms of money and includes any bonus or other 
additional remuneration; excepting, (a) value of house- 
accommodation, supply of light, water, medical attendance, 
etc , ( b) contribution by employer to provident or pension fund, 
*c) travelling allowance and (d) gratuity payable on dischaige. 

Payment of wages:—The employer shall fix periods m 
respect of which wages shall be payable. But rio wage-peiiod 
shall exceed,one month (S. 4) 

1 The Wages must be paid to a person employed in any 
railway, factory or industrial establishment, where less than 
one thousand persons are employed before the expiry of the 
seventh day after the last day of the wage-period, and in any 
other railway, factory or industrial establishment, before the 
expiry* of the tenth day after the last day of the wage-period 
(S. 5). 

Tn case of termination of service by the employer the 
wages must be paid before the expiry of the second working 
day from the day on which the employment is terminated 
(S. 5). 

All payment of wages must be made on a working day, in 
current coin and currency notes or in both, without deductions 
of any kind except those authorized under the Act (Ss 5, 6 
& 7). 

Authorised deduction from wages : —Deductions from wages 
of an employed person may be of the following kinds only, 
namely, 
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(a) Fines in respect of acts and omissipns as approved by 
the Government and as specified by a notice exhibited on the 
premises* No fine is to be imposed without giving the em¬ 
ployee an opportunity of showing cause against it: The total 
fine on one employee during a wage-period shall not exceed 
half-an-anna in the rupee of the wages payable to him in res¬ 
pect of that wage-period. A person under fifteen years shall 
not be fined. A fine cannot be recovered by instalments or 
after the expiry of sixty days from the day on which it was 
imposed. All fines must be recorded in a register and shall be 
applied to some purpose beneficial to the persons employed as 
approved by Government (S. 10). 

(b) Deductions for absence from duty . 

The amount of deduction on account of absence of ah em^ 
ployed person from the place where he is required to wort 
must be proportional to the wages payable to him during the 
wage period. But if ten or more employed persons acting in 
concert absent themselves without due notice then deductions 
from wages may include an amount not exceeding wages for 
eight days (S. 9). 

An employed pei>on shall be deemed to be absent from 
the place where he is required to work if, although present in 
such place, he refuses in pursuance of a stay-in, strike, or for 
any other cause which is not reasonable in the circumstances, 
to cany out his work. 

Other kinds of valid deductions are:—(c) Deductions for 
damage or loss of goods due to neglect or default; (d) deduc¬ 
tions for recovery of advances; (e) deductions for houae-accom- 
modation and other amenities; (/) deductions of income tax 
payable by the employed; (y) deductions for subscriptions to 
provident fund; {h) deductions for payment to co-operative 
societies or to u scheme oi insurance maintained by the Indian 
Post Office; (i) deductions in furtherance of war saving schemes 
for the purchase of Government, securities, etc. 

Hearing of claims:—All claims arising oxit of deductions 
from *he wigch or delays in payment of wages are to be made 
to a judge specially appointed In the Government, *by the 
person lumsell or bj his lawyer or by the Inspector under the 
Act within six months from the date on which the deductions 
from wages was made or from the date on which the payment 
of the wages was due to be made. The Court, after hearing 
the parties may direct a refund or payment of the amount 
claimed together wi£h compensation not exceeding ten times 
the amount deducted or not exceeding ten rupees, as the case 
may be ($. 16), * 
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' Bat delay in paying' wages may be excused in ease of (a) 
a bonafide error or a bonafide dispute, or (b) an occurrence 
of emergency; (c) failure of the employed person to apply for 
or accept payment. In case of a malicious or vexatious appli¬ 
cation, the applicant may be directed to pay a penalty upto 
fifty rupees. 

An appeal against such a direction may be made to the 
Court of Small Causes or to the District Court under certain 
circumstances, within 30 days of the said direction. 

Penalties:—Apart from the payment of compensation by 
the party at fault, he may be liable to a fine upto five hundred 
rupees when he violates the provisions regarding time for pay¬ 
ment of wages, or makes any improper deduction; (S. 20 (1) ) 
and to a fine up to two hundred rupees when he violates 
provisions as to payment in current coius or fails to display 
notice of abstract of the Act (S. 20 (21 >. 

No prosecution can be started under (S. 20 (1) 1 without 
the sanction of the Court upon u complaint by or with the 
sanction of the Inspector under the Act. 

Contract, of relinquishment :—A contiait or agreement 
where an employer relinquishes any right conferred under the 
Act, shall be null and void so far as it purports to deprive 
him of sueh right. * 

Notice :—There must be a notice recording file acts and 
omissions for which fines may be imposed, as approved by the 
Government (S. S). Notice containing the abstracts ot the 
Act and the rules of the Government thereunder in English 
and in the language of the majority of the persons employed 
in a factory must lie displayed m the factorv (S. 25). 

Notice specifying rates or wages and notice of the days 
on -which wages will be paid are to be gheu in the prescribed 
manner (S. 26). 



CHAPTER XXII / 

INDIAN REGISTRATION ACT 

(XVI of 1908) 

Necessity of Registration: —A transaction is reduced to 
writing for the purpose of security and permanency. Bat 
registration gives complete security to the parties including 
their transferees and assignees by affording a piotection against 
fabrication and forgery. It also provides against destruction 
or fraudulent alteration of the document concerned. It is a 
conclusive guarantee of the genuineness of the document. 

The registration of a document is a notice of such instru¬ 
ment to any person acquiring any interest in the property 
covered by it. If any document embodying a transaction 
relating to immoveable property is required by law to be, and 
has been, effected by a registered instrument, any person ac¬ 
quiring such property, or any part of, or share or interest in 
such property, shall be deemed to have notice of such instru¬ 
ment as from the date of its registration (S. 3, Transfer of 
Property Act). Thus by registration facility is provided to the 
people for ascertaining as to whether any particular property 
hits been dealt with b\ any person and the manner of such 
transaction. 

Compulsorily registrable documents : —The following docu¬ 
ments shall be registered (S L7 of the Indian Registration, 
Act): — 

il) Instruments of gift of immovable property: —A gift is 
a transfer of property m existence without any consideration. 
All deeds of gift of immovable property irrespective of their 
value must be registered, whether it is a gift inter vivos 
i between living persons) or a donatio mortis causa {in anticipa¬ 
tion of death). But a gift of moveable property may be made 
either by the delivery of the property to the donee, or by a 
registered instrument. 

02) Instrument of sale, lease, exchange, mortgage, parti¬ 
tion, settlement, re-conveyance, surrender and release, that is. 
all non-testament&ry instruments affecting immovable pro¬ 
perty of the value of Rs. 100 or upwards must be registered. 
So far as the Registration Act is concerned the value of the 
property Will be the amount of the consideration as mentioned 
in the instrument, irrespective of its actual or market value,* 
When an insfamment is drawn up in respect of a sale or mort¬ 
gage and the consideration is less than Rs. 100, it must be re- 
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gistered (Ss. 54 & 59 of T,~P. Act). But in this Jailer case 
the transfer may be effected by delivery alone without the 
transaction bemg reduced to writing. 

(3) Ndariiestamentary instruments which acknowledge the 
receipt of consideration on account of the creation, declara¬ 
tion, assignment, limitation or extinction of right, title and 
interest of the value of Rs. 100 or upwards to or in immovable 
property, must be registered. 

Exception# :—But the provision tor compulsory registration 
of the instruments mentioned in items Nos, 2 and 3 (men¬ 
tioned above) shall not apply to the following documents: — 
{a) Composition deed which is an instrument executed bj a 
debtor whereby he conveys his property for the benefit of his 
creditors, or whereby payment of a composition or dividend on 
their debts is secured to the creditors, or whereby provision i» 
made for the continuance of the debtor’s business, under the 
supervision of ’inspectors or under letters of license tor the 
benefit of his creditors (Art. 22, Stamp Act), (b) An instru¬ 
ment relating to shares in a Jointstock Company. ( c ) Deben t m e 
issued by a Joint-stock Company, (d) Any endorsement upon 
or transfer of any debenture issued by any such company. 
(e) Any document not by itself creating, assigning, limiting 
or in any way affecting immovable property, but merely creat¬ 
ing a right to obtain another document which will, when exe¬ 
cuted, create any such right in respect of any immovable 
property, need not be registered. For example, an agreement 
for sale dr for mortgage or for partition need not be registered. 
A contract for the sale of immovable property need not be re¬ 
gistered even when it contains a recital of the payment of 
earnest money or of the whole or any part of the purchase 
money. (/) Any decree or order of a court except a decree or 
order expressed to be made on a compromise and comprising 
immovable property other than that which is the subject matter 
of the suit or proceeding. (g} Any grant of immovable property 
by Government (h) Any instrument of partition made by a 
Revenue Officer, (i) Any order granting a loan or instrument 
or collateral security granted under the Land Improvement 
Act, 1871 or the Land Improvement Loans Act, 1883. (/) Any 
order granting a loan under the Agriculturists Loans Act, 
1884, or instrument foi securing the repayment of a loan made 
under that Act. (k) Any endorsement on a mortgage deed 
acknowledging the payment of the whole or any part of the 
mortgage money and any other receipt for payment of money 
due under a mortgage when the receipt does not purport to 
extinguish the mortgage. ( l ) Any certificate of sale granted 
to the purchaser of any property sold by public auction bv & 
Civil or Revenue Officer. 
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(4\ Leases of immovable property from year to year, or for 
any tern exceeding one year, or reserving a yearly rent, must 
be registered. 

(51 Any n<m*testamentary instrument transferring or Re¬ 
signing any decree, order of a Court or award which deals with 
any right, title or interest of the value of Rs. 100 and upwards 
to, or in immovable property must be registered. 

The provincial Government may exempt any lease trom 
the obligation of compulsory registration when the terms 
granted by them do not exceed five years and the annual rents 
reserved thereby do not exceed Its. 50. 

(6) An authority to adopt shall be registered. 

Optional Registration :—The following documents may he 
registered under the Indian Registration Act, namely (S. 18): 

(a) Any instrument other than gift and dealing with any 
light, title or interest of a value less than Rs 100, to or in 
immovable property; (h) instruments acknowledging the re¬ 
ceipt or payment of any consideration on account of the crea¬ 
tion, declaration, assignment, limitation or extinction of any 
right, title or interest of a value less than Rs. 100 to or in 
immovable property; (o) leases of immovable property for a 
term not exceeding one year and leases exempted under section 
17; (d) instrument other than wills relating to any right, title 
or interest to or in movable property; (e) wills; and (/) all 
other documents not lequiml by Section 17 to be registered. 

Registration and Transfer: —If a document is executed re* 

lating to immovable property it must be registered even in 
cases when the transaction might have been legally completed 
b> delivery alone. A sale of immovable property of a value 
less than Its. 100 may be effected either by a registered instru¬ 
ment or by delivery of the property (excepting* in case of simple 
mortgage (Ss, 58, 59, T. P Ad). All leases of immovable 
property which are not compulsorily registrable may be made 
either bv a registered instrument or by oral agreement accom¬ 
panied by delivery of possession (S. 107, T. P. Act). A gift 
of movable property ma^s be effected either by a registered 
instrument or by delivery (S. 123, T. P. Act). Although sec¬ 
tion 18 of the Registration Act makes the registration of the 
above mentioned documents optional, yet when an instrument 
is drawn up evidencing a transaction in respect of any one of 
them, it must be registered, other wise the transaction so evi¬ 
denced would be invalid. 

A negotiable instrument can be transferred otherwise than 
by endorsement and delivery. It can be assigned by a regis¬ 
tered instrument also. (Ghanshyom v. Jtagho 119371, 16 Pat, 
74 (S.B.). 
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* When in the correspondence between the mortgage and < 
the mortgagee b&nk in respect of an equitable mortgage a docU* 
ment ^dressed to the manager of the bank contains a states 
meat to the effect that the title deeds are “hereby handed” to 
the bank, consideration of which the borrowers ask that the 
bank should oblige them by advancing the loan sanctioned by 
the directors on a pronote, on the security of the title deed a 
litd of which is alleged to be attached and there is also a de¬ 
claration in the document that the properties of which the title 
deeds are handed over are free from incumbrances, the docu¬ 
ment constitutes the bargain between the parties and is not 
admissible in evidence to prove the mortgage unless it is re¬ 
gistered. (Mt. Giwan v* Punjab National Ranlt Ltd., A.I.R. 
119351 Lah. 839). 

Effect of Registration :—A registered document shall be 
operative from the time from which it would have commenced 
to operate if no registration thereof had been required qr made, 
and not from the time of its registration (S. 47). The priority 
between two registered documents is to be determined by a 
reference to the dates of their execution and not the dates of 
registration. 

Effect of non-registration of documents required to be 
registered :—No document required by section 17 or by any 
provision of the Ttansfer of Property Act, to be registered 
shall (a) affect immovable property < omprised therein, or (b) 
confer <in,y power to adopt, or (c) bo received as evidence of 
am transaction affecting such property of conferring such 
power', unless it has been registered. Provided that an unre¬ 
gistered document affecting immovable property and required 
by this Act or the Transfer of Property Act, to be registered 
may be received as evidence of a (entrant in a suit for specific 
performance under Chapter II of the Specific Eelief Act, or 
as evidence of part performance of a contract for the purpose 
of section 59A of the Transfer of Property Act, or as evidence 
of any collateral transaction not required to be effected by 
legisteTed instrument (S, 49), 

Registered document and oral agreement :—A registered 
document shall prevail over any oral agreement or declaration 
unless tile prior oral agreement or declaration had been aceoro- 
panied or followed by delivery of possession and the same 
constituted a valid transfer under the law. We may note ihat 
this is based on the principle that possession amounts to notice! 

Any person acquiring any immovable property or any share 
0T interest in any such property shall be deemed to have notice 
of the title, if any, of any person who is for the time being in 
actual possession thereof” (Exp. II to S. 35, T. P. Act). 

But a mortgage by deposit of title deeds as defined in 
section 58 of the Transfer of Property Act, shall take elect 



INDIAN REGISTRATION ACT 445 

/ * 

i * i 

against any mortgage deed subsequently executed and regis¬ 
tered relating to the same property (S. 48). 

Priority of Registered and unregistered document (S. 50); 
—Every document of the kinds mentioned in clauses (a.), {hi, 
(c) and (d) of section 17, sub-section (1) (Corresponding to 
items number 1, 2, 3 and 4 mentioned above), and clauses {a) 
and (b) of section 18, shall, ii duly registered, take effect as 
regards the property comprised therein, against even unregis¬ 
tered document relating to the same property, and not being 
a decree or order, whether such unregistered document be of 
the same nature as the registered document or not. But this 
provision does not apply (a) when the registered document is a 
lease exempted from registration: (b) when'the registered 
document is one nteutioned in section 17 (2), e.g., a sale certi¬ 
ficate j, (c) when thq, registered document is one which had no 
priority under the law in force at the commencement of the 
present Registration Act. 



CHAPTER XXIIT. 

EMPLOYERS' LIABILITY ACT, 1938 

(No. XXI F of 1938) 

This Act provides that certain defences shall not be raised 
in suits for damages in respect of injuries sustained by work¬ 
men. 

A workman means any person who has entered into, or 
wbrks under a e'ontract of service or apprenticeship, by way of 
manual labour, clerical work or otherwise, whether the contract 
is expressed, implied, oral or in writing. A suit for damages 
in respect of an injury, instituted by the workman or by any 
person entitled in case of his death, shall not fail by reason 
only of the fact that the workman was at the time of the injury 
a workman of the employer, where the personal injury ia 
caused by reason ot the omission of the employer to maintain 
in good and safe condition any way, works, machinery or 
plant, or by reason of the negligence of any person in the 
service of the employer or by reason of any act or omission of 
any person m the service ol the employer. In any such suit 
for damages, the workman shall not be deemed to have under¬ 
taken any risk attaching to the employment unless the em¬ 
ployer proves that the risk was fully explained to and under¬ 
stood by the workman and that the workman voluntarily 
undertook the same 



CHAPTER XXIV. 

EMPLOYMENT OF CHILDREN 

The Employment of Children Act XXVI of 1938 regulates 
the admission of children to certain industrial employments. 
This enactment was made in pursuance of the recommenda¬ 
tions of the Convention in the Twenty-third Session of the 
International Labour Conference. 

No ehi!4 who has not completed his fifteenth year shall be 
employed or permitted to work in any occupation connected 
with the transport of passengers, goods or mails by railway 
02 in any occupation involving the handling of goods within 
the limit© of any port. 4 

Any violation of this rule is likely to be visited with a 
penalty of five hundred rupees. But an employer may safely 
employ one if he obtains a certificate that the worker has 
completed his fifteenth year. 

. No child who has not completed his twelfth year shall be 
employed or permitted to work in any workshop (not subject 
to Factories Act) wherein any of the following processes is 
< arried on: biri making, carpet weaving, cement manufac¬ 
ture, cloth printing, etc., manufacture of matches or fire¬ 
works, soap, shellac; mica cutting, tanning, wool cleaning. 

(But this provision does not apply to any workshop wherein 
any process is carried on by the occupier with the aid of his 
family only and without employing hired labour or to any 
school established or recognised by (Tovernment). The 
occupier of any workshop in which any of the aforesaid pro- 
(esses is carried on must send a notice to the Inspector con¬ 
taining the name, situation, management of the workshop and 
the nature of the processes to be carried on there. 

The Factories Act, 1934 makes certain provisions in Sec¬ 
tions 51 to 59 as to the employment of children in Factories. 
A factory means any premises wherein twenty or more persons 
are wording in a manufacturing process; but it does not in¬ 
clude a mine. No child who has not completed his twelfth 
year shall be allowed to work in a factor}. No child over 
twelve and no adolescent (one who has completed his fifteenth 
but not completed his seventeenth year) shall be allowed to 
work in a factory Unless a certificate of fitness is obtained from 
a certifying surgeon. No child shall be allowed to work in a 
factory for more than five hours in any dny. Section 593? of 
the said Act prohibits ihe employment of children under 
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twelve in "amall factories’' (i.e., any premisses wherein ten 
or more, but less than twenty workers are working on any s 
4*y and where a manufacturing process iB being carried on).' 



CHAPTER XXV. 

INDIAN LIMITATION ACT 

(No. IX of 1908) 

Scope:—The Limitation Act lays down the period of 
limitation for suits, appeals and applications, Tt provides 
lor the manner of computing 1 the period, and lays down that 
every suit, appeal or application shall be dismissed if the 
same is instituted or preferred after the period of limitation. 

Limitation for disabled :—A person under disability, 
namely, a minor, or insane or any idiot may bring a suit or 
make application after his disability ceases, within the pres¬ 
cribed period of limitation. When his disability continues 
up to his death, his legal representative may institute the suit 
within the same period after the death as would otherwise have 
been allowed from the time so prescribed. If the representa¬ 
tive himself is under disability the same rule applies (S. 6). 

Where one of several persons jointly entitled to institute 
a suit or make an application for the execution of a decree is 
under any such disability and a discharge can be given with¬ 
out the concurrence of such person, time will run against them 
all: but where no such discharge can be given, time will not 
run as against any of them until one of them becomes capable 
of giving such discharge without the concurrence of 
the other or until the disability has ceased (S. 7). But 
the provisions of the above two sections (which in a sense ex¬ 
tend the period of limitation) shall not apply to suits to en¬ 
force rights of pre-emption nor shall they be deemed to ex¬ 
tend for more than three years from the cessation of the dis¬ 
ability or the death of the person affected thereby, the period 
within which any suit must be instituted or application made 
(S, 8). 

Illustration :—A to whom a right to sue for a legacy has 
accrued during his minority, attains majority II years after 
such accrual. A has under the ordinary law. only, one year 
remaining within which to sue. But under section 6 and 
this section (8) an extension of two years will he allowed to 
him, making in all a period of 3 years from the date of his 
attaining majority, within which he may bring his suit. 

Computation of the period: —In computing the period of 
limitation the day from which such period is to be reckoned 
shall be excluded. In computing the period of limitation for 

29 
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m appeal* an application for leave to appeal and an applica¬ 
tion for review of judgment, the day on which the judgment 
complained of was pronounced and the time requisite for 
obtaining a copy of the decree, sentence or order appealed 
from or sought to be removed, shall be excluded. 

The time taken in a boiui fide proceeding in a Court upon* 
the same cause of action shall be excluded when that Court is 
unable to entertain that proceeding on account of defect of 
jurisdiction or other causes of like nature (R. 14). 

Whoa any person had been kept from the knowledge of 
his right to institute a suit or make an application by means 
of a fraud by another person or when a document necessary to 
establish such right has been fraudulently concealed from hun, 
th© time limited for instituting such suit or application shall, 
as against the person guilty of the fraud, or anybody claiming 
through him oihcnvise than in good faith and for a valuable 
consideration, be computed iiom the time when the fraud first 
became known to the person injuriously affected thereby or 
when he first had the means of producing or compelling the 
prorluition of the document (K. 18). 

Acknowledgment in writing :— Where before the expira¬ 
tion of the period prescribed for a >uit oi applh alien in res¬ 
pect of any property or right, an acknowledgment of liability 
in respect of such pioperty or right has been made m writing 
signed by the party against whom such property or right is 
claimed, (a* by some person through whom he deriies title or 
liability, a fresh period of limitation shall be computed from 
the lime wdien the acknowledgment was hi signed (R. 19). 

Where the writing containing the acknowledgment is un¬ 
dated, oral evidence may be given of the tune when it was 
signed; but, subject to the provision^ ot the Indian Evidence 
Act, 1872, oral evidence of its contents shall not be received. 

An acknowledgment may be sufficient though it omits to 
specify the exact nature of the property or right or avers that 
the time for payment, performance or enjoyment has not come, 
or is accompanied by a refusal to pay, deliver, perform or 
permit to enjoy, or is coupled with a claim to a set off, or is 
addressed to person other than the person entitled to the pro¬ 
perty or right. For the purposes of this section “signed*' 
means signed either personally or by an agent duly authorised 
in tliis behalf. For the purposes of this section an applica¬ 
tion for the execution of a decree or order is an application 
in respect of a right. (Expls. I, II and III). 

Payment of interest or part payment of principal:_(I) 

Where interest on a debt or legacy is, before the expiration 
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of the prescribed period, paid as such by the person liable to 
pay the debt or legacy, or by his agent duly authorized in this 
behalf; or where part of the principal of a debt is, before the 
expiration of the prescribed period, paid by the debtor or by 
his agent duly authorized in this behalf; a fresh period of 
limitation shall be computed from the time when the payment 
was made: 

Provided that, save in the case of a payment of interest 
made before the 1st day of January 1928, an acknowledgment 
of the payment appears in the hand-writing of, or in a writ¬ 
ing signed by, the person making the payment, 

(2) Where mortgaged land is in possession of the mort¬ 
gagee the receipt of the rent or produce of such land shall be 
deemed to be a payment for the purposes of sub-section (1). 

Debt includes money payable under a decree or order of 
Court (S. 20). 

Period of limitation for suit :—For the convenience of 
business people we append a Chart for some suits as given in 
the First Schedule of the Limitation Act. 


Period of Tipie from which period 
Art. Ij'striptnmof Pint. Limitation . ' hegmttarun. 


7. For the wages of a Due 
household servant, year 
artisan or labourer 
not provided for by 
this Schedule, Art. 

4. 


When the wages accrue 

; due. 


8. For the price of 
food or drink sold 
by the keeper of a ! 
hotel, tavern or 
Lodging-house. 

9. For the price of 

lodging, i 

I 

17. Against Government; 
for compensation for* 
land acquired forj 
public purposes. 


When the food or drink 
is delivered. 


When the price becomes 
payable. 

i 

The da^e of determining 
| the amount of the com- 
| pensation. 
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. , _ _ .. Petted of | 7 ime from which period 

Art, Description of Suit, Limitation A begins to run* 

27. For compensation One The date of the breach, 
for inducing a per- year 


son to break a con-' 
tract with the! 
plaintiff. 

30. Against a carrier for 
compensation foi 
losing or injuring 
goods. 

31. Against a carrier for 
compensation for 
non-delivery of, or 

delay in delivering, 
goods. 

40. For compensation 
for infringing a 
copyright or any 
other exclusive pri¬ 
vilege. 

50. For the hire of 

animals, vehicles, 
boats or household 
furniture. 

51. For the balance of 
money advanced in 
payment of goods 
to be delivered. 

52. For the price of 

goods sold and de¬ 
livered, where no 
fixed period of cre¬ 
dit is agreed upon., 

53. For the price of 

goods sold and deli¬ 
vered to be paid for 
after the expiry of 
a fixed period of 
credit. 


When the loss or injury 
ot curs 


I When the goods ought to 
I be delivered. 


(The date of the infringe¬ 
ment. 


When the hire becomes 
I payable. 


(When the goods ought to 
be delivered. 


The date of the delivery 
of the goods. 


When the period of cre¬ 
dit expires. 
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„ . .. , _ Pwtiad of Time from which period 

AH. Dateriptum of Suit. Limitation begina to run. 

- — . ...—~- 7 -ar 

54. For the price of Three When the period of the 
goods sold and deli- years. proposed bill elapses, 
vered to be paid for 
by a bill of ex¬ 
change, no such bill 

being given. When the work is done. 

56. Lor the price ot n 

work clone hv the 
plaintiff for the de¬ 
fendant at hift re-j 
quest, where no 
time has been fixed 
for payment. 

57. For money payable ,, When the loan is made, 

tor money lent. 

58. Like suit when the ,, When the cheque is paid, 

lender has given a 

cheque for the 
money. » 

59. For money lent uu- When the loan is made, 

der an agreement 

that it shall be pay¬ 
able on demand. 

60. For money deposit- "W hen the demand is 

ed under an agree- ” made. 

inent that it shall be 
payable on demand, 
including money of 
a customer in the 
hands of his banker 
so payable. T __ , 

64, For money payable „ " liei \ the accounts are 

to the plaint if for 1U , anting signed 

money found to be i h - v the defendant or his 

due from the defen- authorized 

da at to the plaintiff IU . lhl « behalf, unless 

on accounts stated where the debt is, oy a 

between them simultaneous agreement 

in writing signed as 
aforesaid, made payable 
at a future time,* and 
then when that time 
arrives. 
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Description of & uit . 

Period of 
Limitation 

Time from which period 
begins to run . 

65, For compensation 
lor breach of a pro¬ 
mise to do anything 
at a specified time, 
or upon the happen¬ 
ing of a specified; 
contingency. 

Three 

years. 

When the time specified 
arrives or the contin¬ 
gency happens. 

! 

1 

69. On a bill of ex-j 
change or promis¬ 
sory note payable at; 
a fixed time after; 
date. 

! 

>y ' 

Wlieu the bill or note 
talk doe. 

70. On a bill of ex¬ 
change payable at 
sight or after sight,! 
but not at a fixed i 
time. 

1 

>> 

• 

i 

1 

| 

When flie bill is pre- 
j rented. 

i 

i 

71. On a bill of ex¬ 
change accepted 

payable at a parti¬ 
cular place. 

i 

>> 

! 

j 

1 

[ 

'When the bell is pie- 
1 ,sen ted al Unit place. 

I 

l 

! 

72. On a bill of ex¬ 
change or promis¬ 
sory note payable at 
a fixed time after 
sight or after de¬ 
mand, 

1 

j » 

1 

t : 

1 

| i 

When the fixed lime 
i cxpiies. 

! 

' 

* 

| 

73. On a bill of ex¬ 
change or promis¬ 
sory note payable on 
demand and not ac-| 

»» 

The date of the bill or 
note. 


companied tv any 
writing restraining 
or postponing the 
right to sue. 
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Art* Description of Suit. 

Period of 
Limitation. 

Time from which period 
begins to run* 

74. On 
note 
able 

a promissory 
or bond pay- 
by instalments. 

Three 

years. 

The expiration of the 
first term of payment as 
to the part then payable; 
and for the other parte, 
the expiration of the 
lespective terms of pay¬ 
ment. 


75. On a promissory 
note or bond pay¬ 
able by instalments, 
which provides that 
if default be made 
in payment of one 
or more instalments, 
the whole shall be 
due. I 

7b. On a promissory | 
note given by the! 
maker to a third' 
person to be deli-'* 
vered to the payee 1 
after a certain event 1 
should happen. j 

77. On a dishonoured! 
foreign bill, wherei 
protest has been* 
made and notice j 
given. 

! 

78. By the payee against 
the drawer of a bill 
of exchange which 
has been dishonour¬ 
ed by non-accept¬ 
ance. 

79. By the acceptor of 
an accommodation- 
bill against the 
drawer. 


I When the default is 
* made, unless where the 
j payee or obligee waives 
| the benefit of the provi¬ 
sion, and then when 
j fresh default is made in 
respect of which there 
| is no such waiver. 

I 

! 

[The date of the delivery 
j to the payee. 


t 


i 

When the notice is given. 

i 


Die date of the refusal to 
accept. 


When the acceptor pays 
the amount of the bill. 
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. . . _ . Period of Time from whisk period 

Art, Description of Suit, Limitation, begins to run, 

■ ■ i ■ i ■ --- . ■ .. . . ..■■■- .i ... 

80. Suit oil a bill of ex- Three When the bill, note or 

change, promissory years. bond becomes payable, 

note or bond not ^ 

herein expressly 
provided for. 

81. By a surety against ,, When the suiety pays the 

the principal debtor. creditor. 

82. B> a surety against ,, When the surety pays 

*• a co-surety. anything in excess of 

his own share. 

83. TTpon any other eon- When the plaintiff is ac- 

traet to indemnify. ! tuallv damnified. 


84. By an attorney or 
vakil for his costs of 
a suit or a particu¬ 
lar business, there 
being no express 
agreement as to the 
time when such 
costs are to be paid. 

85. For the balance due 
on a mutual, open 
and current account 
where there have 
been reciprocal de¬ 
mands between the 
parties. 

8f>, On a policy of insur¬ 
ance, when the sum 
assured is payable 
immedi a tely ' a f ter 

proof of the death 
or loss has been 
given to or received 
by the insurers. 

87. By the assured to 
recover premium 
paid under a policy 
voidable at the elec¬ 
tion of the insurers. 


The date of the teimina- 
fion of the suit or busi¬ 
ness or (wheie the attor¬ 
ney or vakil properly 
discontinues the suit or 
business) the date of 
su< h discontinuance 


The dose of\the year m 
which the \ last item 
admitted cu proved is 
entered in the account; 
sue li veal to be comput¬ 
ed as in the account. 


Winn proof of the death 
or loss is given or re¬ 
ceived to or by the 
insurers, whether by or 
from (be plaintiff, or 
any other person. 

When the insurers elect 
to avoid the policy. 
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. *"”"*•* ' f " ~ r -- r r 1 7’ 1 

. , „ . Period of Time from which period 

Art* Description of SutU Limitation* begins to run . 

---—*---— -*-—---rtJ 

88. Against a factor Thiee I When the amount is, 


for au account. ] years. 


80. By a print ipaJj 
against his agent 
fox movable pro¬ 
perty received by 
the latter and not j 
at counted tor. 

ft'. Other suits In j 
principals against 
agents for neglect 
or miscondin t. * 


% For relief on the, 
ground ot mistake. 1 


101. Foi a seaman\ 

wages. 


102 Fot wage's not 
otherwise expresslv 
provided for by 
this schedule. 

| 

10*>. Bv a mortgagor 
after the mortgage, 
has been satisfied,I 
to reed vet surplus 
collections received) 
by the mortgagee, f 


1 during the continuance 
of the agency, demand- 
i ed and refused, or where 
no such demand is 
1 made, when the agency 
1 terminates. 

I 

i 


When thv neglect or mis- 
, (‘one!uet becomes known 
to the plaintiff. 


'When the mistake be- 
1 coiner known to the 
plaintiff. 

The end of the voyage 
dining whicd) the wiges 
aie (Mined. 


When the wages accrue 
due. 


When the mortgagoi re¬ 
enters on the mortgaged 
piopertv. 
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Art, Description of Suit 

Period of 

Time from which period 

Limitation . 

begins to run # 

106. For an account 

Three 

The date of the dissolu- 

and a share of the 
profits of a dissolv¬ 
ed partnership. 

\ ears. 

tion. 

110. For arrears of 
lent. 

i 

When the arrears become 
! due. 

112. Foi a (all by a 
company registered' 
under any Statute 
or Act. 

M 

i 

jWlien the call is payable. 

113, For specific per¬ 
formance of a (on- 
tract. 

i 

* ? 

i 

i 

The date fixed for the 
j performance or, if no 
, such date is fixed, when 


ihe plaintiff has notice 
that performance is re¬ 
fused . 


114, For the rescission 
of a contract. 


jWhcn the facts entitling 
the plaintiff to have the 
contract rescinded first 
became known to him. 


315. For compensation 
for the breach ot 
anv contract, ex¬ 
press or implied, 
not in writing re¬ 
gistered and not 
herein specially 
provided for.' 

116. For compensationi » 
for the breach of a' 
contract in writing) 
registered. j 


145, Against a deposi¬ 
tory or pawnee to 
recover movable 
property deposited 
or pawned. 


When the contract is 
broken, or (where there 
aie successive breaches) 
when the breach in 
respect of which the suit 
ks instituted occurs, or 
where the breach is con¬ 
tinuing when it ceases. 

When the period of limi- 
• tat ion would begin to 
i run against a suit 
j brought on similar con- 
I tract not registered. 

The date of the deposit 
or pawn. 






CHAPTER XXVI. 

STAMP LAW 

Legislation: —Tile Indian Stamp Act (II of 1899) lays 
down the law regarding the stamp duty on instruments, the- 
hinds of stamps and the mode of using them, etc. With 
the previous sanction of the Governor-General obtained 
under See. 108 of the Government of India Act, 1935, the 
Provincial Legislature may amend the said Stamp Act 
whenever considered expedient. 

Kinds of stamps:—Stamps may be impressed or engrossed 
or may be adhesive. 

Use of adhesive stmnps: —Adhesive stamps may be used 
on the following instruments:— (i) bills of exchange and 
promissory notes drawn or made out of British India, (it) 
entry as an advocate or attorney on the roil of a High Courts 
(hi) notarial acts, (tr) instruments chargeable with the duty 
of cue anna or half an-anna, except parts of bills of exchange 
payable otherwise than on demand and drawn in sets, and 
tr) transfers by endorsements of shares in any incorporated 
company <S. 11). 

Cancellation of adheswe stamps: —These must be can¬ 
celled In tliv executant of the instrument (or by affixer, as 
in the case oi foreign bills) by writing on or across the 
stam]), his name or initials or the name or initials of his 
firm with the true date of his so writing or in any other 
effectual manner. If an adhesive stamp is not cancelled the 
instrument is to be treated as unstamped. 

It is not neeesfsary that an adhesive stamp should be can¬ 
celled at the time of the execution. It is sufficient com¬ 
pliance with the Stamp Act if it is cancelled before the 
Court look^ at it. (Krishna Kumar v. Must, Jagpali [1937], 
10 Pat. 84). 

Use of impressed and postage stamps :—Where an instru¬ 
ment is written on a paper with impressed stamp, the writ¬ 
ing should begin after the stamp so that the stamp may not 
be written over. 

Postage stamps will not be recognised as valid stamps on 
instruments executed on or after the 1st April, 1935 (except 
in Burma). 

Expenses of stamps:—The expenses of providing a proper 
stamp on the following instruments are to be paid, in the 
absence of an agreement to the contrary, by the person draw* 
mg, making or executing the same: % 
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Bill of exchange, hurt, Bottomry bond, debenture indem- 
mity bond, promissory note, mortgage bond, respondentia 
bond, transfer of shares and debentures, in the case of policy 
of insurance other than fire insurance by the person effecting 
the insurance, in tk case of a policy of fire insurance bv the 
person issuing the policy (S. 29b 

STAMP DUTY ON INSTRUMENTS 

1. Acknowledgment debt (Art 1) :—Acknowledgment of 
a debt exceeding twenty rupees in amount or value, written 
or signed by, or on behalf of, a debtor in order to supply 
evidence of such debt in any book (other than a banker’s 
pass book) or on a separaie piece of paper when such book or 
paper is left in the creditor’s possession: provided that such 
book or paper is left in the creditor’s possession: provided 
acknowledgment does not contain any promise to pay the 
debt or any stipulation to pay interest or to deliver any goods 

or other property. One anna adhesive or coloured 

impressive. 

An acftnnowledg merit refers to the past, and when there 
is a stipulation as to interest or a promise to pay, the instru¬ 
ment becomes an agreement (the rate of stamp for which is 
higher). 

2. Agreement or memorandum of an agreement (Art, 5) : — 

id) If relating to the sale of a hill of exchange — Imperial 2 
annas; Bombay and Punjab 4 annas. ( b) If relating to the 
sale of a government security or share in an incorporated 
company or other body corporate— Imperial subject to a 
maximum of Its. 10, one anna for every Rs. 10,000/- or part 
thereof of the value of the security or share; Bengal to a 
maximum of Rs. 20/-, 2 annas for every Rs. 10,000/-, ox 
part thereof of the value of the security or share; C . P 
Madras< Assam and V. P. % subject to maximum of Rs, 15/-. 
one and half anna for every Rs. 10,000/-, or part thereof the 
value of the security or share; Punjab subject to a maximum 
of Rs. 15, two annas for every Rs. 10,000/- or part thereof 
of the v’alue of the security or share; Bengal , if relating 
to sale of share of company, elc., 2 annas for every 
Rs. 5,000/- or part thereof, of the value of the share. (c) 
If not otherwise provided for— Imperial 8 annas; C. P. Bengal 
and Punjab Rupee one; Madras, Assam and U*P. 12 annas 
special adhesive or coloured impressive. 

E re mptwri :—An agreement or memorandum of agree¬ 
ment —(Vi,) for or relating to the sale of goods or merchandise 
exclusively not being a note or memorandum chargeable 
under No. 43; (fe) made in the form of tenders to the Gov¬ 
ernment of India lor or relating to any loan; (c) made under 
the European Vagrancy Act, 1874, section 17, 
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Note or memorandum;—A not© or memorandum sent %y 
a broker or agent to his principal intimating tlie purchase or 
sal© on account of* the latter: — (a) of any goods exceeding 
in value Rs. 20, Imperial 2 as*, Bombay— 4 as., Bengal, 
Madras, Punnjab , Assam, U.P ,—3 as*; (b) of any stock or 
marketable security .exceeding in value Its, 20^ Imperial — 
subject to a maxinyum of Rs. 10, one annna for every 
Rs, 10,000 or part theieof the value of the stock or security. 
Bim'ny- subject to a maximum of Rs. 20, 2 as. for ever> 
Rs. 10,000 or part thereof of the value of the stock or secur¬ 
ity, Bengal, Madras , Assam and U. P .—subject to a 
maximum of Rs. 15, 2 as. for every Rs. 10,000 or part there¬ 
of the value of the stock or security (Art. 43). 

3. Articles of Association of a Company (Art, 10):— Imperial 
—Rs. 25, Bengal^ where the nominal share capital does not 
exceed one lakh of rupees, R^. 50: where the nominal share 
capital exceeds one lakh, Rs. 100. Articles of Association 
not termed for profit and registered under See. 26 of the 
Companies A<t, 1913, are exempted. Madras, C. PAtsam 
and U. P. —Rs. 50, Bombay — (a) where the compapy has no 
share capital or the nominal share capital does not exceed 
Rs. 2,500—Rs. 25; ( b ) where the nominal share capital ex¬ 
ceeds Rs. 2,500, but does not exceed rupees one lac—Rs. 50, 
(r) where the nominal share capital exceeds rupees one lai 
—Rs. 100. Punjab — (a) where the authorised capital does 
not exceed rupees one lac—Rs. 25; (6) in any other case— 
Rs. 50. 

Exemption: —Articles of any Association not formed foi 
profit and registered under Section 26 of the Indian Com¬ 
panies Act. An amendment of the Articles of Association 
is not liable to duty. 

4. Award (Art. 12 ) :—An award, that is to say, any de- 

< ision in writing by an arbitrator or umpire, not being an 
award directing a partition, on a reference made otherwise 
than by an order of the Court in the course of a suit— (a) 
where the amount or value of the property to which the 
award relates as set forth in such award does not exceed 
Hs. 1,000 — Imperial, Bengal, Punjab, Assam, C. P. and 
II. P .—the same duty as a bond (Art. 15), for such amount. 
Madras —the same duty as a bottomry bond (Art. 16), for 
such amount. Bombay —the same duty as a bond (Art. 15), 
subject to a maximum of Rs. 20. (b) In any other case— 

Imperial —Rs, 5; C. P. —Rs. 7-8; Punjab , Assam,—if it ex' 
reeds Rs. 1,000, but does not exceed Rs. 5,000—Rs. 7-8 and 
for every additional Rs. 1,000 or part thereof in excess of 
Rs. 5,000, 8 as.—-subject to a maximum of Rs. 5 O; Madras 
/md it exceeds Rs. 1 , 000 , but does not exceed 

Rs. 5 , 000 — Rs. 10 and for every additional Rs. 1,000 oar. part 



462 


1HE INDIAN MERCANTILE LAW 


thereof in excess of Rs, 5,000, 8 as,, subject to a maximum 
of Rs. 20; U. P .—if it exceeds Rs. 1,000 but does not exceed 
Rs, 5,000, Rs. 7-8 as. 

JVxeinpUoti :—Award under the Bombay District Muni* 
cipal Act, 1873, section 81, or the Bombay Hereditary 
Offices Act, 1874, section 18 is exempted. 


5. Bill of Exchange. 


If drawn 
single. 


If drawn 
in set of 
two, for 
1 each part 
of the set. 


If drawn 
in set ot 
; three,for 
j each part 
of the set. 


(a) Bill of Exchange as defined by section 
2 (2) and (3) not being a Bond, Bank 
note or Currency note—where pay¬ 
able otherwise than on demand, but 
not more than one year after date or 
sight if the amount of the bill or note 
does not exceed Rs. 200/'- 


If it exceeds 

Rs 200 and does not exceed Rs, 400 

„' 400 .. .. .. 600 

: mo :: .. 

„ 800 „ ... 1.000 

„ 1,000 „ „ „ .. 1.200 

„ 1,200 „ „ „ „ .. 1.800 

„ 1,600 .. .. 2.000 

„ 2,500 „ „ „ .. .. 5,000 

„ 5,000 .. .. 7,500 

„ 7.500 . 10,000 

„ 10,000 „ „ „ .. 15,000 

„ 15.000 „ „ „ „ 20,000 

20,000 „ „ „ „ „ 25,000 

„ 25,000 „ „ „ .. *W00 

And for every additional Rs* 10,000 or 
part thereof in excess! of Rs* 30,000 
{ b ) Where payable in more than one year 
after date or sight ... ... ... 


Rs. A. P. 


Rs. A. 


Rs, A. P. 


0 

3 

0 

1 0 

2 

0 

0 

1 

0 

0 

6 

0 

1 

0 

3 

0 

0 

2 

0 

0 

9 

0 

0 

5 

P 

0 

3 

0 

0 

12 

0 

( 

6 

b 

0 

4 

0 

0 

15 

0 

i 0 

8 

0 

0 

5 

0 

1 

2 

0 


9 

0 

0 

6 

0 

1 

8 

0 

! o 

l** 

0 

0 

8 

0 

2 

4 

0 

l i 

2 

0 

0 

12 

0 

4 

8 

0 

2 

4 

0 

1 

8 

0 

6 

12 

0 

3 

6 

0 

1 2 

4 

0 

9 

0 

0 

4 

8 

0 

3 

0 

0 

IS 

8 

a 

6 

12 

0 

4 

8 

0 

18 

0 

o 

9 

0 

0 

6 

0 

0 

22 

8 

0 

11 

4 

0 

7 

8 

0 

27 

0 

o 

13 

8 

0 

9 

0 

0 

9 

0 

0 

4 

8 

0 

3 

0 

0 


The same duty as a bond 
(Art. 15) for the same 
amount. 


6. Affixing of stamp on bill of exchange; —A bill of ex¬ 
change means a bill of exchange as defined by the Nego¬ 
tiable Instruments Act and, includes also a Hupdi, and any 
other document entitling or purporting to entitle any person 
whether named therein or not, to a payment by any other 
person of, or to draw upon any other person for, any sum of 
money. 
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^ke first holder in British India of 'any bill of exchange, 
(payable otherwise than on demand) or promissory note\ 
drawn or made out of British India, shall, befoze he presents 
the same for acceptance or payment, or endorses, transfers 
or otherwise 1 negotiates the satne in British India, affix 
thereto the proper stamp and cancel the same (S. 19). 

An instrument not duly stamped is inadmissible in evi¬ 
dence (S. 35). 

A bill of exchange payable on demand includes (a) an 
order for the payment of any sum of money by a bill of ex¬ 
change or promissory note, or for the delivery of any bill of 
exchange or promissory note in satisfaction of any sum of 
particular fund which may or may not be available, or upon 
any condition or contingency which may or may not be per 
formed or happen; ( b ) an order for the payment of any sum 
of money weekly, monthly or at any other stated periods; 
and (el a letter of credit, that is to say, any instrument by 
which one person authorises another to give credit to the 
person in whose favour it is drawn (S. 2 (3) ), 

7. Bill of lading (including a through bill of lading) (Art. 14): 

— Imperial , 4 as.; Born ha if, Bengal and Punjab —8 as., 
Madras, Assam and U. P .—6 as. ' * 

If a bill of lading is drawn in parts*, the proper stamp 
must he borne by each one of the set. 

Exemption :— (a) Bills of lading when the goods therein 
described are iecei\od at a place within the limits of any 
purl as defined under the Indian Port Act, and are to be 
delivered at another place within Ihe limits of the same port; 
and ( b ) Bills of lading when executed out of British India 
and relating to property to he delivered in British India 
are exempted from the above provisions. A bill of lading 
does not include a mate’s receipt. 

6. Bond (Art. 15):—Not being a debenture and not being 
Otherwise provided for by this Act or by the Court Fees Act. 

0 Bottomry Bond (Art. 16):—There is to say any instru¬ 
ment whereby the master of a sea-going ship borrows money 
on the security of the ship to enable him to preserve the ship 
or prosecute her voyage. 

10, Charter-party (Art. 20): —This is to aay, any instru¬ 
ment except an agreement for the hire of tug-steamer where¬ 
by a vessel or'some specified principal part thereof is let fop. 
the specified purposes of the charter, whether it includes a 
penalty clause or nol^Imperial —Re, 1; Bombay, Bengal , 
Madtm> Punjabi Assam and U. P.—Rs. 2. 
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/ 

t 

Imperial, 

Madras , 

Bombay , 
Bengal, 



Bs. 

A. 

P, 

Bs 

A. 

P. 

Ra. A. 

P. 

Where the amount or 









value secured 

does 









not exceed Bs. 
Where it exceeds 

10 

0 

2 

0 

0 

2 

0 

0 2 

0 

Bs. 10, but does not 









exceed Bs 

50 

0 

4 

0 

0 

4 

0 

0 4 

0 

Bs. 50 M it 

100 

0 

8 

0 

0 

8 

0 

0 8 

0 

M 100 ft tf 

200 

1 

0 

0 

1 

4 

0 

1 0 

0 

tf 200 a a 

3Q0 

1 

8 

0 

1 14 

0 

2 4 

0 

f t 300 tf ft 

400 

2 

0 

0 

2 

8 

0 

3 0 

0 

tt 400 tt ft 

500 

2 

8 

0 

3 

2 

0 

3 12 

0 

u 500 „ „ 

600 

3 

0 

0 

4 

8 

0 

4 8 

0 

tt 600 ft tt 

700 

3 

8 

0 

5 

4 

0 

5 4 

0 

tt 700 „ „ 

800 

4 

0 

0 

6 

0 

0 

6 0 

0 

ft 800 t* f* 

900 

4 

8 

0 

6 

12 

0 

6 12 

0 

000 t, tf 

1000 

5 

0 

0 

7 

8 

0 

7 8 

0 

And for every Bs. 

500 









or part thereof in 









excess of Bs. 

1000 

2 

8 

0 

3 12 

0 

3 12 

0 



11. Conveyance (Art. 23.), not being a Transfer 1 ®' 
or exempted under (No. 62)— 

Exemption: —Assignment of copy tight by en^‘ j 
under the Indian Copyright Act. 


imperial, Bombay C . P* and U . P.~the same duty ft* 
bond (Art. 15). 

&*nffah Madras, Punjab and Assam • — 

Where the amount or value secured does sot exceed Bi. 
Where it exceeds Bs. 10 and does not exceed Be. 

tt 50 ,, >» 

;i 100 )| tt , 

„ 200 „ 

ft 300 „ j; > 

„ 400 „ 

t # 500 t * »» t 

, f 000 f t t, t 

ft 700 ,> 

)* 800 t » i» » 

000 

Every Be. 500/- or part thereof in excess of 
K B.—This Article is to be read as subject 
proviso 2 and as such it will affect only 
ships. 



12. Debenture (Art. 27.) :—(Whether 
tore or not), being a marketable secur f 
by endorsement or by a separate in*trj®[ 
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A 








Assam, 




tr. P, 




Imperial 

Bengal, 

Madras, 

Bnnbaj , 
O P, 1 

increas¬ 
ed for a 







Punjab. 



| 

Period.) 

Where the amount or value of 

1 

A 

p 

Rs 

A 

P. 

Rs. 

A. 

P. 

Rs. A. P. 

the consideration does not 












exceed Rs. 

50 

1 0 

b 

0 

0 

13 

0 

0 

8 

0 

0 8 0 

Where it exceeds 


1 










Rs. 

50 but does not exceed 

!;: 






I 





Jis. 

1Q0 

1 

0 

0 

1 

8 

0 

I 

0 

0 

10 0 


100 

400 

2 

0 

0 

3 

0 

0 

2 

0 

0 

2 0 0 

f* 

200 

300 

3 

0 

0 

4 

8 

0 

t 

8 

0 

3 8 0 

»» 

300 

400 

4 

0 

0 

6 

0 

0 

6 

0 

0 

4 14 O 

»> 

400 

500 

5 

0 

0 

7 

8 

0 

1 7 

8 

0 

6 4 0 

»» 

500 

600 

6 

0 

0 

, 9 

0 

0 

9 

0 

0 

7 10 0 

*» 

600 

700 

7 

0 

0 

I 10 

8 

0 

10 

8 

0 

9 0 0 

» 

200 

800 

8 

0 

0 

. 2 

8 

0 

12 

0 

0 

10 6 0 

rt 

800 

soo 

9 

0 

0 

ill 

8 

0 

13 

8 

0 

11 12 0 

tt 

200 

1000 

0 

0 

0 

15 

0 

0 

15 

0 

0 

13 2 0 

Ahdioreverj Rs 500 r or 

]t ir t 











thereof in excels of Rs. 

1000 

5 

0 

0 

7 

8 

0 

1 7 

8 

0 

I 6 8 0 


Imperial, Bombay , C. P and V. P .—tile same duty as a bond 
for the same amount Bengal Madras, Punjab and 'iwz/n—- 
, &£ same duty as a bottomiy bond K b) b\ dcdmuy— Imperial , 
C.P., Bengal , Madias, Pun mb and —tin* same 

'*'dta;ty as a (omeyame foi a (onsidei at ion equal to the fare 
of the deben 1 u 1 e, P P -—when the ta< e amouut ot the 
does not exceed Us TOO Its 1-4 as When it 
" ftte efidfl Rs 100, but do(s not exceed its 200 Its 2-8 as 
iWldR it exceeds Its 200 the same du(y as a conve\ance. 


^ i ISirplnnation :—The teim “debentuie*’ includes any 
Interest coupons attached theido, but tlm amount ot such 
is; lupous shall not be included m estimating the duty. 


-A dtbentiue issued by an rncoipointed com* 
dr Oilier body coipoiate m teims ot a tegisteied moit- 
\ duly stamped in xespect ot the full amount of de- 
to be issued thereundei, whereby the company oi 
IsWp^OWiag’ makes o\er, m whole oi m pait, their propet U 
fotr the benefit of the debenture holders: prowded 
r dt^bentures so issued are expiessed to be issued m 
f the said mortgage-deed. 

order in respect of goods (Art, 28):—Any 

entitling any person therein named or his assigns 
thereof, to the del every ot any goods lying in 
or any warehouse m wlmli‘goods are Moied 
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or deposited on rent or line, or upon any wharf, sueh iustru- 
moni being signed bv 01 oil behalf of the owner of sueli good** 
U])on the sale 01 transfer of the pioperty therein, when sin li 
goods exceed m xalue Its *?() ant anna (Adhere, or 
((domed lropressne). 

13. Indemnity bond (Art. 34) 



Bengal, j | 

Imperial Agga^J 5 ^ om * )a J Madras. 

u. P. 

: 

I C. I* 1 

1_1 I 



Where the amount 

or 

Rs. 

A. 

P. : 

Re 

. A. 

P 

R 

s . A, 

P. 

Rp. A. 

P. 

Rp. A 

P. 

value exceeds Rs. 
Where it exceeds : 

10 

0 

2 

0 j 

0 

2 

0 

0 

2 

0 

0 3 

0 

0 

2 

0 

Rs. 30 but not R«. 

50 

0 

4 

0 

0 

4 

0 

0 

4 

0 

0 6 

0 

0 

4 

0 

50 

100 

0 

8 

0 ! 

0 

8 

0 

0 

8 

0 

012 

0 

0 

8 

0 

„ 100 

200 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 8 

0 

1 

0 

0 

„ 200 

t 00 

1 

8 

0 

1 

14 

0 


4 

0 

2 4 

0 

1 

12 

0 

n 3(10 „ „ 

400 

2 

0 

0 

2 

8 

0 

3 

0 

0 

1 0 

0 

2 

7 

0 

,, 400 

600 

2 

8 

0 

3 

2 

0 

3 

12 

0 

3 32 

0 

3 

2 

0 

„ 5 <H1 

600 

3 

0 

0 

4 

8 

0 

4 

8 

0 ' 

4 8 

0 

3 

n 

0 

„ 600 

700 

3 

8 

0 

5 

4 

0 

5 

4 

0 

5 4 

0 

4 

8 

0 

TOO 

MM) 

4 

0 

0 

6 

0 

0 

6 

0 

0 

b 0 

0 

5 

3 

0 

800 

800 

4 

8 

0 

b 

12 

0 

6 

12 

0 

6 12 

0 

5 14 

0 

,, 800 

1000 

5 

0 

0 

7 

8 

0 

7 

8 

8 

7 8 

0 

6 

9 

0 

In any other tase 

... 

5 

1) 

0 

? 

8 

0 

10 

0 

0 

7 8 

0 

7 

8 

0 


14. Memorandum of Association of a Company (Art* 39). 


1 11 h i mnp 1111 < fl l>\ \i I i< i< s ni 

\v-ioi i ii ion un<h l Mtlion IT 
ol the 1 iidoin ( omp mu s \t l 

( 2 If not s<i n tamp mud ^ 

1 \< inption j 

M<moiindmn of inv i^ooi I 
lion not lontitd loi piolit ^ 
nno itf-i-tind limit l sution 
2(> ol (1 h irid] in (’onipuius I 
Aft 1S82 Ntc 7 ol tin A<t j 
of JO 13) 


Jinl n ml IN 1 *> 

11 >in hoi/ ( I' , llniffd, MtidifUi 

I tut in l>, and b, P 

IN ,5(1 

I m pit ml IN 40 

Horn l)in/ ( V Madias, Pnniad), 

L ant and l P —IN, 80, 

Ih mini Win it the nominal share 
t ipil tl dots not ox<?e<‘d raid 
IiKli-lN mo— where the same 
r\(((ds oni lakh—; Rs m ‘ 


15. Partnership deed (Art. 46):—A.—hwtnrment of (d) 
wheie Hie (ajnlal of tlx* palhieidnp does not exceed Rb. 500, 
Impenal, ]{s 2-8 as ; Bonibaij /tengal, Madras . Assam-*** 
If s, ~>; (\ P,—lls, 3-12 as ; {!>) m any other v a m-^lrihperujl , 

• t) i 
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Rs. 10; Bombay, Bengal , Madras, Assam — Rs 20; U. P • — 
where the (apital exceeds Its 300 hut does not exceed 
Rh 1,000; Its 7-8 as and in am othei < ase, Rs. 13 

H—Dissolution of— I aignia! , Its 3, Bombay , Bengal, 
Madias , lssr////, P —Its 10. 

16. Policy of Insurance (Art. 47) 

Sra-msvranf( —(1) “No eontiaet for sea-insuinme (oilier 
than sm li insurance 1 as is lefetied to m see turn 306 ot the 
Merchant Shipping Act, 186-D shall he a, did unless the same 
is expressed m a soa-poIi<A 

(2' No sea-poli<\ m ide foi turn shall he made foi any time 
excluding twelve months 

61) No sea policy shall be \alid unless it specifies the parti 
culai iisk oi ad\eiituie oi the time, foi vlrnh it is made, the 
name's of the suhsenhers oi undeiw liters, and the amount or 
amounts msuicd 

(D When am sca-imuiame is mule foi oi upon a voyage 
and also ten time, uid to extend to oi o\ei an^ lime beyond 
Unity da\ s afte i the ship sli ill line timed <ii her destination 
and been then* moon'd at am hoi the poln \ sh ill he eh uged 
with dut\ as a policy ioi oi upon \ aha age, and also with duty 
ns a policy foi time (S 7) 


T 




i 

| 1 drewn m 


li dr n\ n 

dupln itc fea 


sim h 

t u li put 

A — Rea TnMiitinre 
(]) ror or upon on ao\i so 

(i) ulnae tin pinnnim oi eon 
Ruination do<3 not exceed tin 
late of two an ins oi one 
eighth permit of the ninomif 
insured hv tin poh<*\. 

1 


(n) in any other east m lospnt 
Of eve i v full sum of rnc 
thousand tne bundled mpecs 
and also any fractional pait 
of one thousand fm hundred 
nipocs insure cl h> tin pollen 

One ann » 

U If \n urn i 
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(2) for time— 


If drawn 
singly. 


If drawn in , 
duplicate, for 
c-ach part. 


One anna. IHalf-an-arma. 


(iii) in respect of every full sum' 
of one thousand rupees and j 
also any fractional part of j 
one thousand rupees insured I 
by the policy— f 

where the insurance shall be made! 
for any time not exceeding six j 
months ... ... ... i Two annas, 

where the insurance shall be made for] 
any time exceeding six months, and! 
not exceeding twelve months ... ! Four annas. 


One anna. 
Two annas. 


B Fire Insurance and other classes of j 

insurance not elsewhere included in this* 

.Article, covering goods, merchandise, j j 

personal effects, crops, and other property ] | 

against loss or damage— i 

(1) in respect of an original policy— j 

(i) when the sum insured does 
not exceed rupees five 

thousand ... ... ....Light annas. 

(ii) in any other case ... .... nipee. 

i 

(2) in respect of each receipt for my' 

payment of a premium o:i anyj | 

renewal of an original policy ...j 

; One half of the duty payable in 
respect of the original policy in 
; addition to the amount, if any 
i chargeable under No. 53. 

i 

C.—Accident and Sickneas Insurance- | j 


(a) against railway accident, valid for j 
a single journey only ... •••! 


One anna. 


I'.nempUon .— 

When issued to a passenger travelling 
by the intermediate or third cla-s in any 
railway— 

(l>) iri any other case—for the maxi¬ 
mum amount which may become 
payable in the case of any single 
accident or sickness where such 
amount does not exceed rupees | 
one thousand and also whore 
such amount exceeds rupees one 
thousand for every rupees one 
thousand or part thereof ... Two annas. 
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If drawn 
wngly. 

If drawn in 
duplicate, for 
each part. 

Piovided that, in case of in sura net 
ngainKt death by accident, when tlu 
annual pi cm nun payable doe y not exceed 
Rs. 2 8 as. per Rs. 1000/, the duty oi 
every Rs. 1000/ or part thereof of flu 
such mstiumcnt shall he one anna foi 
maximum amount which may becouu 
payable under it. 



£). —Insurance by way of indemnit’ 

H o.,jnst liability to pay damages on 
at count of occidtuti to uoihtnfn o*n 
ployed by or under the insuier or again d 
l M 1>dity to pay compensation under tin 
WciKmen’s (’oinpt nsation Act. 1920 feu 
every Rs. 100/ or pait then of payable 
a-* premium. 

I 

One mini 

One anna. 

£. — Life insurance or other insurant 

not specifically piovidol for. except such 
a Re Insurant i as is dosenbed m Divi 
bion F of this Ai tic lo- 

fi) Foi every sum msired not a 




r 


foil dUJUS 


Two annas. 


i'hiee annas. 


Komi annas 


eeedmg IK. 2^0/ j 

(n) For every sum insured exceed¬ 
ing IK. 250/ but not exceeding] 

Rs. 500/ 

(m) For every Mim insured exceed 
ing Rs. 500/ but not exceeding ( 

Rs. 1.000/- and also for every' 

Rs. 1,000/ or pail thereof m 
excess of Rs 1,000/- 
Expmption Policies of life insurance 
planted by the Dneotor General of Post 
< ffice in accoidnnce with rules foi Postal 
life Tnsuianco issued under the authority ( 
of the Governor General in Council. I 

F ~~Relnsuiance hv an Insurance Com*, 
pany, which has granted a policy of the 
nature specified m Division A or Division j 

R of this At tide, by wav of indemnity oijOne quarter of the duty payable 
guarantee against the payment on the m respect of the original insur* 
miginal insurance of a ceitaiu pait of the] *mce, Imt not less than ono 
anm insured thereby j anna or more than one rupee. 


General exemption :—Loiter of cover or engagement to 
issue a policy of insurance: Provided that unless such letter 
or engagement bears the stamp prescribed by this Act for surb 
policy, nothing shall be claimable thereunder, nor shall it be 
available for any purpose, except to compel the delivery of the 
policy therein mentioned. 
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17 Power of attorney Art 48»—Not bung t 

pTOXV— 

(a) when (Aunlul h» tin sole put post of pio 
tunny tlu nyistintion ot ono 01 moit dotu 
nnnth ni »tl lion to a single liansaitmn 01 
toi idmiltmg (Mention of out 01 moit -nub 
dot unit nts 


f b I \\ lit 1 l( tjlim d in suits m pitKttdiii’’ undti 
tin Vitsidtno Small t mist (units \tt 


ft) Winn »litlioi mu *■ oik ptisun oi moit to k( 
11) 1) smglt tl U|s k t l<M )tll« 1 thill tin t St 

m< iitu n tl in 1 1 uist a) 


(/) W In ti tu hoi sin lx j moit Hi in !i\< jitisons 

10 “ 1 fh ind < \, i 111 \ m ii (, 1( t), om 

11 ms u tion n _,uit iall\ 


(') Winn i utlioi i mg m in Hum tin but ml 

,ll()1 ' M) m bi pt istins to ml )tu11 11 \ in ,1 

v< Vl 1 Ml* 111 mol' Mi ni out ti uisat tmn m 
um j a llv 


(/> W lidt huh loi consult i it ion tnd mtlioiisin. 
tin iitnint \ to st H mv iiiimm il)K jntijititv 

It) In us otln i t ist 


/ niji i ml- 8 is 

III V 

i/al how ban 

fun tab 

-Ht 1 Cl* 

Madia 

Is mnn 12 as 


1 min i ml ( J* ■■ 

-S is , 

Math a s 12 as 

Bom 

bun B< m/al 

Punjab , 

t ss(i iii —in j 



h an 

tl lb 1 

lit n 

II al 

Bom hau 

Pun inh 

Ms 

2 ( P 

Madia s 

1 s am Ht 1 c 

> as 

I m/ i 

ml IN 

In n 

<! tl 

1bon ha 1 1 

Pan hi h 

H 

10 ( P 

Mad 

i a s 

1 am 1 

is 7 8 


is 


I in n 11 if If 10 11 n 

iltil 1> nn ha if I a ii inh 

U 20 ( V Mai 

ia Is mn - IN 1> 

llu s mu < 1 ii t\ »s i 

tonu Mint 


/ xpluiiahnuu—} oi tlu pm posts of tins \it J( ]< 
1,101 f |)<W)Ms tb m tint vhi n lx lon^mg to tin 
saint turn shill b, dunud to ht nm puson 


I ni)K i ml Ht 1 for 
uk h m i son luthons 
ed B( infal Bomb in 
faun h Its 2 for 
t it h pt i son authoiis 
t d C V \ J a (hit s 

Iwr/n R< 1 8 is 
foi t nil pt Ison au 
t hoi ist d 

NR -1 ho 1 11 m Ht 

yistiahon ’ includes 
ruiv onoation mt l 
thni.il to lHgistmtion 
undu tho Indian Ht 
gistiation Act 
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18. Promissory note (Art. 49). 

(</) Winn pjiynuiit on dimuid 

It) When tlu atnomii oi \ »lcu doc not ex 

cud Its 2>0/ Om min 


(a) When tin uuouut oi \ »lu exceed 

IN hut dot not exceed It 1 - 1000/ l vvo al,,u,c ' 


(tn> hi m\ oihe i ( l <mi nil) is 

lb) When pivihh otluium thin on dumml the sum elutv is lull of 

1 velum* (\it Jd) 
ioi tin s urn min ml 
jnuilili olio i w ise 

thin oj dem Hid 

13 . Protest of bill or note ( Ar\ 50 )— 

Ihit i" to si\ 11 1 \ d (I i it ion m wiiim nude In 

i \ol u \ Piddle i i of In i p ikoh I i\\ iullv lelin^ i-, 

sue li iitl< , -hti r . thi di iiuiioiu ol i» l>ill of I dilute 

Ol Pntiil oi \ Note tl lh 1 linn 

bn/ 11 > ful \lutli <(s 
I innuh 1 (tin uni 
l 7 - li 2 

20 Proxy (Art 52 ) I nip \ e m m\ pe i on te 
\oie i* iu\ iimnieipil » l» e li ii i i i< uiv one im e I 

ill ol (i) imnihii', oj i i u t ni polite d (omnm 

oi e I i< i hoi oi p« i if < \v lie s< s|((h oi fund is o 
m divided into shoes nid tl msfe i ihh (h) i lot o 

inthoi tv oi (e ) pmpiie toi lminlxis ei eoutiihu 

tens to the funds ol mv institution I 1 wo nitiis 


21 Receipt -Receipt hk hides an\ note memoiandum 
oi ami!— (a) wheiebv tn\ money oi mv I>)11 ol c\t hinge, 
(lu quo oi piomissni\ note is a< know It tlgc <1 to lone bee u in¬ 
terne! oi (In wheieln am othei moxablt piopeity is acknow¬ 
ledged to ha\e In on \ (‘tenet! in satisfaction of ,t debt, oi {( ) 
wheiebv mv t!e 1)1 oi demand, oi any put of a debt, oi do 
main! is u know ledge d m have been satisfied or dischaigod , 
oi {(I) which satisfies oi linpoiis am such at knowledgment ; 
and wbethel tin* sune is *>i is not signed with the name of any 
peison (S 2 (24) ) 

Am poison Toceiung any money (*\t ceding twenty in pees 
in amount, m any bill of e\< imnge, rheque, oi piomissoiy note 
foi an amount exceeding twent\ rupees, or loceiving* m satis¬ 
faction oi part satisfaction of a debt any mutable property 
exceeding twenty mpees m yalue, shall, on demand, by the 
person paying or delnenng su< h money, bill, cheque, note ox 
property, give a duly stamped receipt lor the same. 
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Anv person loteiMUg or taking eieclit for any premium or 
< onsideiatimi foi am lemwal ot any (onttait of fire insurance, 
shall* Tutlun one month after merung oi taking credit for 
sin h piemium or consideration, gnt a duly stamped receipt 
for the same (S *30). 


Receipt (Art. 53) 1 oi nn mom \ oi film 
proputy tin ummnt ot \ »liu ot whuh imi ds j 
JK op j Oru anna 

1 \nnptt h Huupl (</ < n h d o oi if n 

tumd m » tn mstium id duly d mp« ) o m 
nidi union exempted und< piovixo to scelicu i 
j!istnitiKnt ivuitt 1 on I> Ini 1 ** ol thi o\ n 
merit) oi nm tliuju oi 1 ill <»[ t\(huir.« p»><bk. 
n dununnd m ki »\\k 1 m tin ten ipt i*f tin ( >n 
nit dum mom y tin u m <\piis^d o tin h<< ipt 
of my pmoipil morni mtiuM o mnmty oi 
t (lit i pi i io hid pmmnt tlunby s uiul 


(//) 1 oi }in\ p mn it t T i u m x \ nliont < n 

m h i n ion 

* * * * 

( ) <u\fn foi i )dti( \ f> s<< mtjf l(i mom \ 1» 

, o did in lln li mix (1 im I inkf i to b< 
i co uih 1 tor 

Pi o\ i If 1 find lli< sum i n t * o -m ] h L 

< (< m I ol < 1 \ I Ik inn lx of it i oi Ik i i n 

Ihf }h is( i to win ii Hu ^iiik i to lx if ouukd 
fo 


Pio\id<f] al ( tint (hix (xunplion did! not o\tct 1 
to ft if (tipi oi u Know l< j on nt foi mn Hmn 
pud o tl(p(mt<<! foi oi upon h ktin ol illot 
nn id of i slim oi in lmmt of i c ill unon nny 
x<nj) o td in o r oi ii nn\ niforpo ntul Corn 
piinv oi mini boh <opoiatf oi xudi pionosfd oi 
nludtd ( ompim oi noly in nxnui of i dd> n 
tnn bfjn c y a mnlutibh < untv 


2’ Share Cer ificate (Art 19) (ulifioiti oi 
'» 'mi'ii( Ihi i«lit oi titK of 

tin liolflf i tlnuof ot mv othoi nerson (ltlur to 
jn\ slums x< i ip oi doth in m of my imoiporat 
t< ffinpam <n otliei body ro poratt oi to In coni 
piopijotoi of slums snip oi ^tc<k m oi of any* 
such company oi body « 

Jtto annas 
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23 Share Warrant (Art 59) to 
bearer issued under the Com¬ 
panies Act. 

Bengal, 

Madras, 

Punjab, 

Assam. 

Imperial. 

! Bombay 
C\P., U.P. 

When the value of the consideration 
for such conveyance as set forth 
therein does not exceed Rs. 50 

_ 

R«, A. P. 

1 2 0 

Es. A 

0 12 

F. 

0 

Rs. A. P. 

0 12 0 

Where it exceeds 







Rs. 50 but not Rs 100 

2 4 0 

1 

8 

0 

1 1 8 0 

.. 100 „ 

„ 200 ... 

4 8 0 

3 

0 

0 

j 3 0 0 



Bengal. 

Funjah 

Aisam, 

Bom* <\P. 




1 

U. Province 

i 

„ 200 

„ 3(0 

6 12 0 

4 

8 

0 

3 4 0 

o 

o 

„ 400 ... 

9 0 0 

6 

0 

0 

1 7 5 0 

1 

„ 400 

„ 500 .. 

11 4 0 

7 

8 

0 

1 9 6 0 

, 500 „ 

„ 600 

13 8 0 

9 

0 

0 

1 11 7 0 

„ 6<-0 „ 

„ 700 .. 

15 12 0 

10 

8 

0 

13 8 0 

700 „ 

, m 

18 0 0 

12 

0 

0 

' 15 9 0 

1 

.. 800 ,, 

„ 900 

20 0 0 

13 

8 

0 

17 8 0 

o 

o 

, 1000 ... 

22 8 0 

15 

0 

0 

19 11 0 

| 

And for every R*. 500 or part 

thereof in excess of Rs. 1000 •• 

i 

11 4 # 

7 

8 

0 

9 12 0 
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24. Sliure-fiausfcr (Art. (>2). 


Bengal, i j 

Madras, Bombay, j U.P. 

Punjab, > O.P 
Assam. | 


Transfer (whether with or R?. a. P. Rs. a. P. Rs a. P. 


without consideration (Art. 

62.) When the 

(a) of share in an iucor- face 

poratod company or amount 

other body corporate- does not 

exceed 

When the valne of the cnsi- Rs. 100 

deration for such con¬ 
veyance as set forth thero a p # 


in does not exceed Rs. 50 0 6 0 ^40 

Where it exceeds 
Rs. 50 but does not exceed 


100 


200 


100 

0 

12 

0 

0 

8 

0 

0 

12 

0 

200 

1 

8 

0 

1 

0 

0 

1 

8 

0 

300 

2 

4 

0 

a 

0 

0 

2 

4 

0 


Bengal. 

Madras, 

Punjab. 

Assam, 

Bombay 

CP P.P. 


Rs. A. 1' 


„ 300 

„ 400 ( 

3 0 

0 

„ 400 

„ 500 

3 12 

0 

„ 500 

,, 600 

4 8 

0 

„ 600 

„ 700 

5 4 

0 

,700 

„ 800 

6 0 

0 

„ 800 

„ 900 

6 12 

0 

„ 900 

1000 

7 8 

0 

And for every Rs. 500 or part 
thereof in excess of Rs. 1000 

Bengal. 
10 0 0 

3 12 0 


) Imperial 

i 

i 

i 

I Rs. A. P. 


0 4 0 

0 8 0 
1 8 0 
X 0 0 


2 0 0 
j 2 8 0 

3 0 0 

3 8 0 

4 0 0 

4 8 0 

I 

! 5 0 0 

| 

| 

| 2 8 0 
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LAW OF INCOME TAX 

(Indian Lncomk Tan An XI of P)22.) 

'Tiiis AH with its up-to-date Amendment contains tlie 
proeedure for assessment oi Income-tax (including Super- 
Tax) ami the various kinds of rights and reliefs which are 
available to Hie n'-sesscos. 


ASSESSMENT 

Return of Income:—A notice i.s given b\ the Income-tax 
Officer by pub]icat ion in the Pr^s or in any otlier manner 
requiring every person wlm-e Inlal uiannr during the previous 
vein* exceeded the maximum amount whiHi is not chargeable 
to Income-tax, to furnish a verified retain in a prescribed 
ionu stating hE total income during that year. Notices may 
also be served on particular a^se^ecs. One iii.iv furnish a 
return or a re\ w»d return beiorc the aHnal assessment. Au 
asst\ssee ma\ be called upon to produce his accounts or docu¬ 
ments. *X. 22). 

If any peison i.iils to make the retailed return, tin*. 
hi(oim‘-ta\ Officer is authorized to mak< the assessment to the 
best of liis judgment. In the 1 c;n' of a firm the non-eompli- 
anee with the requirements may entail a refusal or cancellation 
of registration (S. 2d). The 1 failure 1 to iurnish a return within 
time may lx* visited with a fine 1 of ten rupee-, during each day 
of default (S. ")1 ;(\). There is also a liability to prevention 
lor making a false statement in a declaration. (S. o2). The 
failure 1 to furnish a red urn or non-eom pliance with requisition 
or concealment of income is also vi-uted with a penalty of an 
amount not exeeeeling one and halt time' the amount of the 
tax (S. 28). See also the heading “Escaped assessment 4 ’. In 
ease of a non-eomplianee with a Press notifieation, no penalty 
is imposed when the total income is found to be less than 
Ps. V>00/-. In ease e)f a non-eom plianee witli an individual 
notice, penalty is not to exceed Us. 2-)/- when no taxable 
income is found. 

Total Income:— Income-tax is assessed on the total in¬ 
come of the previous year. Total income would include all 
income, profits and gains from any source accruing or arising 
or deemed to accrue or arise in British India. The component; 
parts of the total income may be derived from the following 
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heads, viz., (a) Salaries, (ft) Interest on Securities, (c) Income 
from Property , (<]) Profits and gains of business, profession or 
vocation, (e) Income from other sources. 

The following classes of income shall not be included in 
the total income : (?) Income from property held in trust for 
religious or charitable purposes; (//) income from business 
carried on for a religious or charitable institutions; (Hi) volun¬ 
tary contribution to a religious or charitable institution; (iv) 
income of local authorities; (r) interest on securities held by 
some provident funds; (?*/) special allowances for meeting ex¬ 
penses wholly and necessarily incurred for the performance of 
duties; (r?7) casual and non-recurring receipts, (riii) agricul¬ 
tural income. 

The tax shall not be pay abb in respect of any sum deducted 
from salary paid by government for the purpose of securing a 
deferred annuity ete. But this amount is to he included in 
ascertaining total income. (Ss. 7 & 10). Again the tax is not 
payable in respect of any sum deducted from interest by way 
of commission bv a bunker or in respect of interest on money 
borrowed for the purpose of investment or in respect of In¬ 
come-tax, See Securities; (hut the same shall he included in 
total income—Ss. 8 & 10;. The tax is not payable by an asses* 
see on the share of profits from ail unregistered firm (on which 
the tax has already been paid by the firm), but the same has 
to be included in his total income. 

Any income from dividend is to he deemed to be income of 
the previous year in which it i*> paid. In computing total in¬ 
come the income of the wife or miuoi child, from the member¬ 
ship of a firm, from assets transferred to wife otherwise than 
for adequate consideration, or from assets transferred to minor 
child (not being a married daughter) otherwise than for ade¬ 
quate consideration, shall be included in his total income 
(S. 16). 

Escaped Assessment;—Tf for any reason any income 
chargeable to Income-tax has escaped assessment in any year 
or has been under-assessed or lias been assessed at too low a 
rate, the Income-tax Officer may at any time within 8 years, 
and in any other ease within 4 years, at the end of that year 
issue a notice and may proceed to assess (S. 34). 

Fresh Assessment;—If the assessee can satisfy the In¬ 
come-tax Officer within one month from the service of notice 
of demand that he was prevented from sufficient cause from 
making a return or that he did not receive the notice, the 
Officer shall cancel the assessment and shall make a fresh 
assesment (S. 27). A fresh assessment may be directed on 
appeal (S. 31 (3) (ft). 

Notice of Demand:—When the Income-tax Officer has de¬ 
termined the sum payable b.y an assessee, he shall issue a 
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Notice demanding payment of the tax, the penalty or interest, 
if any (S. 29). 

Deduction at the source : —All employers are under a legal 
obligation to deduct Income-tax on the amount payable as 
salaries at the rate applicable to the estimated income of the 
assessee under the head 'Salaries’ (Ss. 18 (1), 46 (5) ). Simi¬ 
larly, persons responsible for the payment of interest on secu¬ 
rities of the Central Government are enjoined to deduct the 
Income-tax on the amount of interest payable at the maximum 
rate (S. 18 (‘1) ). Section 42 provides for reduction of Income- 
tax in respect of the income oi a non-resident. 

Persons deducting Income-tax in respect of income belong¬ 
ing to another is indemnified for so doing by Section 65* But 
persons failing to observe the statutory obligation are liable 
to be prosecuted under Section 51 ( a ). 

Advance Payment of Tax: —Section 18-A has been newly 
inserted in order to provide for advance payment of tax which 
is not liable to deduction at source under Section 18. The 
incomes mainly affected under this provision will be the net 
income exceeding six thousand rupees from property, from 
business, profession or vocation. An option is given to the 
assessee to make an advance payment of tax either on his last 
assessed income or on his income as estimated by himself. The 
year in respect of which such a tax is to be assessed is the 
assessee’s own 'previous year’ for the next year’s assessment. 
Provision is made lor the payment of tax in advance of actual 
assessment in instalments. If the payment is made on the 
basis of the asse^see’s own estimate ol his assessable income, 
and the amount is found to fall short of 80 per cent of the tax 
as determined by regular assessment, a penal interest at 6 per 
cent will be payable by him. But if the advance payment is 
in excess of the tax as determined on final assessment, then 
simple interest at 2 per cent per annum will be paid by the 
Government. And no penal interest is impossible when the 
assessee chooses to make the advance payment on the basis of 
his last assessed income. 

For tin' purpose of ensuring compliance with this new 
method, provision has been made for imposing penalties under 
sub-section (9) and (10). 

Payment in Other Cases: —The payment of Income-tax 
chargeable under other heads of income is to be made by the 
assessee direct (S. 19). 

Method of the Recovery of the Tax; —If the tax is not 

paid within the time prescribed in the notice, or if no such 
time is mentioned, by the 1st day of the 2nd month following 
the service of the notice, the Income-tax Olficcr may direct 
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on additional payment not exceeding the amount of tax pay¬ 
able as penalty (Ks. 45, 4(> (1) ). The arrears of tax may be 
realized by the Collector under certificate procedure as if it 
was an arroar of land revenue, or the Income-tax Officer may 
proceed to recover it as an arrear of Municipal tax or local 
rate. 


Taxable Income 

The following heads of income are chargeable to Income- 
tax :—Salaries, interest on Securities, Income from property, 
profits and gains of business, profession or vocation, and in¬ 
come from other sources, when they are earned in British 
India or doomed to aiise or to be received in British India 
(S. fi). 

(a) Salaries :—it includes salary or wages, any annuity, 
pension or gratuity, and any fees, commissions, perquisites or 
profits received by an assessee in lieu of or in addition to any 
salary or wages paid by his employer (S. 7). Any special 
allowance, benefit oi perquisite specifically granted to meet ex¬ 
penses wholly and necessarily incurred in the performance of 
the duties of an office or employment of profit, shall be abso¬ 
lutely exempted from imome-tax (K. 4 (5) (ri) ). Aliy receipt 
not arising from any occupation which is o 4 a casual and 
noil-recurring nature, or which is not U\ way of addi¬ 
tion to the remuneration oi the employee, shall be absolutely 
exempted (S. 4 (4) (vii) ). Every employer is under an obli¬ 
gation to deduct Income-tax from the salary of an employee 
at the time of paying tin* same, wluni such an income is liable 
to be assessed with Income-tax <S. IS). 

(/;) Interest on Securities: —No Income-tax shall be pay¬ 
able on interest on any soemity of the Central (Government 
issued or declared to Ik* Income-tax free, lmt it shall be taken 
into consideration in calculating the total income of the 
assessee (Ss. 8, Hi). But interest on such securities shall not 
be exempt from the liability of Super-Tax (K. 58). 

The following kinds of income are absolutely exempted by 
the Central Government under Section (>0 (1):—Interest on 
Securities which are held by, or are the property of, any pro¬ 
vident fund recognised under tin* Provideni Funds Act. 

The person responsible for paying any income chargeable 
under the head “Interest on Securities”, shall at the time of 
payment, deduct Income-tax on the amount of the interest 
payable at the maximum rate (S. 18 (3) ). lie must furnish a 
certificate about the deductions so made. 

Any person responsible for paying interest not being 
“Interest on Securities” must furnish a return to the Income- 
tax authorities as to payment of interest to any body of a sum 
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of five hundred or more (S. 20-A). Sucli person must deduct 
Income-tax at the maximum rate from such payment to a 
person not resident in British India (S. 18). 

(t) Property :—Income-tax is payable in respect of annual 
value of property consisting* of buildings or lands appurtenant 
to it, by the owner of such property (S. 9). Lands not attached 
to a building are not assessed. The value of a building is its 
market value at which it could be let out from year to year. 
But where the property is in the occupation of the owner for 
his own residence, the annual value for this purpose shall not 
exceed 10 per cent of the total income of the owner. If the 
owner occupies an> poition of such property for the purposes 
of his business, the annual value of the same shall not be 
taken into account. 

The following expenses arc allowed in respect of properly: 
—(1) The cost of lepairs made by the owner, not exceeding 
onc-sixth of the value, (2) Where the property is in the occu¬ 
pation of a tenant who has undertaken to bear the eost of re¬ 
pairs, {he difference between such value and the rent paid by 
the tenant upon but not exceeding one-sixth of such value, td) 
'Flic amount oi annual premium paid to insure the property 
against rhk of damage or destruction, (C "Where the property 
is subject to a mortgage or charge or to a ground rent, the 
amount of any interest on sm li mortgage or charge or of any 
such ground rent, (o) Any Mini paid on account of land re¬ 
venue in respect ot the property. ((>) Collection charges not 
exceeding st,r pet rent of tIn** annual value. (T^ When a 
property remains vacant the allowance in inspect of such 
vacancy is to be determined hv the Income-tax Officer accord¬ 
ing to the < ircumstanees of each ease. 

(J) /iu'itics s, profession or mention: —The term ‘business’ 
is not defined by the Income Tax Act. It may be defined as 
the production or sale or an alignments for the production or 
sale of commodities. (Inland Commissioner v. Maxe XII 
Knglish Tax Cases, p. 14). 

Allowance in computing ptoftl « from business, profession 
or vocation : — 

The following deductions are to be allowed in ascertaining 
profits or gains of business, profession or occupation: — 

(1) it cut paid for business premises, 

(2) Cost of repairs to the business premises by tlie 

tenant, 

(d) Interest on borrowed capital, 

(4) Insurance premiums in respect of insurance against 
risk of damage etc. to plant, buildings, stocks 
and stores etc. Plant includes vehicles, books, 
- . * scientific apparatus etc, 
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(5) Current repairs to machinery, plant, stocks, build* 

ings. 

(6) Depreciation allowance of machinery, plant, build¬ 

ings and furniture, 

(7) Obsolescence allowance, i,e. allowance in respect of 

a machinery which has become obsolete. 

(8) Allowance in respect of dead or useless animals, 

(9) Land revenue and taxes on such part of the pre¬ 

mises as Is used for the business. 

(10) Bonus or commission to employees. 

(11) Bad Debts. 

(12) Any expenditure incurred solely for earning such 

profits: such as commission of brokerage, boaid- 
ing and travelling expenses of employees, sala¬ 
ries to employees, advertisement expenses, sub¬ 
scription, audit fees etc. (S. 10), 

(13) Any receipts from business, profession or vocation 
which are of a casual or non-recurring nature. 

(e) Other Sources: —When any income does not fall with¬ 
in any of the heads mentioned above, it is assessed under the 
head ‘Other Sources’ (S. 12). 

Tn computing the income assessable under this head, an 
allowance is only made for an> expenditure (not being in the 
nature of capital expenditure; incurred solely for the purpose 
of making or earning such income. But no allowance shall be 
made on account of any personal expenses of the assessee. 

Place of Assessment:—A business, profession or vocation 
may be assessed at a place where it is carried on or where its 
principal oflice of business is situated. In other cases an 
assessee shall be assessed by the Income-tax Officer of the area 
in which he resides. Any dispute as to the place of assess¬ 
ment shall be determined by the Commissioner. lie may also 
give direction regarding distribution or allocation of work of 
assessment by any particular Income-tax Officer (S. G4). 

Assessees:—A person by whom Income-tax including 
Super-Tax is payable is an assessee (S. 2 (2) ). 

The following classes of persons are liable to Income-tax 
and Super-Tax, namely, an individual, a Hindu undivided 
family, a company, local authority, firm, and any other asso¬ 
ciation of individuals (S. 3). 

(a) Individual :—On receipt of a notice from the Income- 
tax Officer or in compliance of a notification in the Press, an 
individual has to file a return of his income of the previous 
year in the prescribed form which contains the following 
heads of income: salaries, interest on securities, property, 
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business, profession or vocation and Other Sources, No casual 
or non-recurring income is taken into account. In calculat¬ 
ing* one’s total income life insurance premia up to a certain 
maximum) is to be deducted (S. 15). He is also exempted 
from Income-tax lor any income received by way of dividends 
from a com pan > or profits from a firm or by way of gains 
from ids share in an association where all such gains have al¬ 
ready been assessed to Income-tax (S. 1 1). 

The amount received by any member from tlie joint Hindu 
family fund shall not be taken into consideration when lie is 
assessed in respect of his separate income (S. 14 (/) ). 

The income of a resident in British India accruing or 
arising, deeming to accrue or arise' in British India or brought 
mHo or received in British India is liable to tax. The income 
of one not resident in British India which arise, accrue or 
deem to arise oi accrue in British India shall be liable to tax. 
The income oi a person not ordinarily resident in British 
India shall not be included unless it is derived from a busi¬ 
ness, piofession etc., controlled m India or unless it is brought 
into or received in British India (S. 4). Section IT provides 
for one who is a non-resident in British India, but is a British 
•mbied or a subject oi a State in India. 

{(>) Hindu undi rtd< d faintly: — It is treated as an assessee. 
An\ sum paid to effect an insurance on the life of any male 
member of the family or oi the wife oi an\ such member, but 
not exceeding one-six 111 oi total income or twelve thousand 
Mipoes, whichever is less, shall be exempted. But this provi¬ 
sion shall not apply when tin premium exceeds ten per cent 
of thi* aitual capital sum assuied (S. 15). 

A Hindu joint family shall be deemed to be undividtd 
unless any of its members claim before the Lncomc-tax Officer 
that theie lias been a partition among the members. On such 
a claim being pretenvd, the Officer will enquire into the mat¬ 
ter and pa vs orders accordingly and thenceforward the indivi¬ 
dual members will be assessed separately (K. 25A). 

{e) Finn:— A firm may be registered or unregistered for 
tlie purposes ot income-tax. Any firm may apply to the 
Income-tax Officer in a prescribed form accompanied by the 
original instrument ot partnership fof getting itself register¬ 
ed (S. 2t>A). 

The share of a partner of a firm shall be taken to be run' 
salary, interest, commission or other remuneration payable to 
him bv the firm (S. i(> (0 (b) b The tax shall not be payable 
by a partner of an unregistered firm in respect of his share in 
the profits, on which tax has already been paid by the firm 
(S. .14 (2) (b) )♦ When the assessee is a registered firm, the 
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sum payable by the firm shall not be determined, but the 
total income of each partner of the firm including therein his 
share of its profits of the previous year shall be assessed, and 
the sum payable by him on the basis of such assessment shall 
be determined (S. 23 (5) (a) ). But in the case of an unregis¬ 
tered firm, the Income-tax Officer may instead of determining 
the sum payable by the firm itself, proceed to determine the 
share of profits of each partner (as is the case of a registered 
firm"), if in his opinon the aggregate amount of the tax in¬ 
cluding Super-tax (if any), payable by the partner would be 
greater than the aggregate amount which would be 
payable by the firm, and the partners individually if the firm 
were assessed as an unregistered firm (8. 23 (5) (bi ), When 
the assessee is an unregistered firm which has not been asses¬ 
sed as aforesaid under Section 23 (3) (b), any loss may be set 
off only against the profits of the firm. But where the assessee 
is a registered firm, any loss which cannot be set off against 
the profits of the firm, shall be apportioned between the part¬ 
ners and they alone shall be entitled to have the amount of 
the loss set off under Section 24. The said loss of the register¬ 
ed firm shall not bo allowed to be carried forward or set off 
(8. 24). SuperTax is not imposed on a registered firm. 

(rf) Company :—A company means a company as defined 
in the Indian Companies Act or formed under an Act of Par¬ 
liament or Royal Charter or Letters of Patent or under an Act 
of the Legislature of .a British Possession or of an Indian 
State, and includes any foreign association carrying on busi¬ 
ness in British India which the Central Board of Revenue 
may declare to be a company. 

A company is liable to pay Income-tax at the fixed mad- 
mum rate whatever be its total income, and is liable to pay 
Super-Tax at a flat rate. 

The principal officer of a company is to supply informa¬ 
tion regarding payment of dividends on or before the 15tli 
June each year, and regarding payment of salary within 30 
days from the 31st March each year. 

Exemption:—There are ceitain classes of income which 
are absolutely exempted from being assessed under Income- 
tax. There are others that enjoy partial immunity. 

Absolute exemption :—The following classes of income are 
exempt from the assessment of Income-tax: — 

(1) Income from property held under trust or other legal 
obligation wholly for religious or charitable purposes, i.e M 
for relief for the poor, education, medical relief and advance¬ 
ment of any other object of general public utility. 

(2) Income from business carried on on behalf of a reli¬ 
gious or charitable institution. 



tAW OF INCOME I'A* 183 

(3) Income of a religious or charitable institution derived 
from voluntary contribution. 

(4*) Income of local authorities, i.e., of Municipalities, 
District Boards etc. (except income from business). 

(5) Interest on securities held by any Provident Fund 
under Provident Funds Act, 1925. 

(6) Any special allowance or perquisite granted to an 
officer for meeting his necessary expenses. 

(7) Any casual and non-recurring receipts which do not 
arise from business, profession or occupation. 

(8"V Agricultural income. 

(9) Any amount received by trustees on behalf of a recog¬ 
nised Provident Fund (Ss. 4. f). 

(10) The yield of Postal Cash Certificate. 

(11) The interest on Postal Savings Bank deposits. 

(12) Income of any educational institution existing solely 
for educational purposes. 

(13) Educational scholarships. 

Puri ml exemption :—The following classes of income are 
exempt from tax, but they shall be taken into account in de¬ 
termining the total income foi the purpose of finding out the 
rate: — 

(a) Interest on Government Securities purchased through 
Post Office and held in the c ustody of the Accountant-General, 
Posts & Telegraphs. 

(b) Profits of any eo-operati\e society, or dividends re¬ 
ceived by the members. 

(r) Am amount deducted by the Government from salary 
for making provision for a deterred annuity or provision for 
wife or children (the sum so deducted shall not exceed one 
sixth of the salary). 

(d) The amount paid as Life Insurance premium or as 
contribution to any Provident Fund (not exceeding one- 
sixth of salary or six thousand rupees (Ss.. 15, 08 ). The 
aggregate of (e) and (d) shall not exceed one-sixth of the 
total income or six thousand rupees, and in the case of a 
Hindu undivided family, one-sixth of total income or twelve 
thousand rupees (S. 15). 

(e) Interest on Income-tax free securities (S. 8). 

(/) Dividend from a company upon which the company 
had oeen assessed to Income-tax. 

{&) The share of profits of any firm for which the firm 
had been assessed. 
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(h) SI)are or profits or gains of any association (otliet 
Ilian a Hindu undivided family) which lias heeri assessed t o 
Income-tax (S. 14). 

Refund 

The question of rein ml mainly arises when the Income- 
tax on interests on securities, on dividends, salaries, profits 
of partnership is deducted at the source by the person res¬ 
ponsible for tht' payment of the same. Ordinarily, when 
the Income-tax is so deducted, the person doing it does not 
know the actual total income of the recepient. 

In order to facilitate retumls, it is obligatory on the 
person making deductions at source to issue a certificate 
specifying the amount of the tax deducted and tin* rate 
(Ss. 18, 20). 

If any individual, Hindu undivided family, company, 
local authority, firm or other association of persons or any 
partner of a firm or member of an association individually 
satisfies the Income-tax authorities that the amount of tax 
paid by him or on his behali or treated as paid on his behali 
for an\ \ear exceeds the amount with which he is properly 
chargeable for that \ear, he shall be entitled to a refund 
of any such excess (S. 48). Relief is given under Section 
If) to one who has paid, by way of deduction, Indian 
Income-tax as Avell as baited Kingdom Income-tax for the 
same year in respect of the same part oi his income. Similar 
relief is given under Section 40-A in respect ot Indian 
State and Dominion Income-tax. The amount to lx* re¬ 
funded may be set of! against the tax payable by the person 
to whom the refund is dm* (K. 40-K). The representative 
of a deceased or a disabled person muv claim a refund 
(S. 40-F). The period of limitation for claiming any re¬ 
fund is tour years from the last day of the financial >cnr 
commencing next after the expiry of the previous year in 
which the income arose (S. *»0). 

Appeal, Revision etc. 

. 1 ppco] tft . 1 atistunt ( omm: — Any assessor may 
appeal to the Appellate Assistant (bmmissioner against any 
assessment, or refusal or any other order (excepting an order 
for payment of penalty unless the amount of penalty is 
paid). An appeal is to he presented within 30 days. Hut 
the Appellate Assistant Commissioner may admit an appeal 
after the expiry of the period if he Is satisfied that the 
appellant had sufficient cause for not presenting it within 
that period. The appeal shall be in the prescribed form 
and shall be verified in the prescribed manner. The Ap¬ 
pellate Assistant Commissioner shall fix a day for hearing 
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ah(1 may adjourn a hearing. He shall not enhance any 
assessment without gi\ ing tbe appellant a reasonable oppor¬ 
tunity of showing cause against sueh enhancement. At the 
bearing of an\ appeal against an order of an Income-tax 
Officer, 1 lie Income-tax Officer shall have the right to t>6 
heard either in person or by a representative. 

The Appellate Assistant Commissioner shall on the con- 
elusion of the appeal communicate the order passed by him 
to the usses^ee and to the Commissioner tS. 31). 

Appeal it/ Appellate Tribunal :—Any assessee ag¬ 
grieved by an ordei passed b\ an Appellate Assistant Com- 
missioner may appeal to the Appellate Tribunal. Sueb 
appeal is to be accompanied bv a fee of one luiudred rupees.. 
The Commissioner ma\ direct the Income-lax Officer to 
appeal to the Appellate Tribunal against anv order passed 
In the Appellate Assistant Commissioner. An appeal to 
the Ap])tdlate Tiibunal is to bo presented within sixty days 
of the date on which the order appealed against is com¬ 
municated to the appellant. The said Tribunal may admit; 
an appeal after the expiration of the period, if it is satisfied 
that there was sufficient cause for not presenting it within, 
flit* period (S. 33). 

The Appellate Tribunal shall consist of not more than 
fen persons. The powers of tin* Tribunal may he exercised 
by Benches consisting of two members. The Benches are 
to be constituted by lire President of the Tribunal who shall 
be a jwb ini member (K. AAh 

ftIcn.stan bp Camma^nmer :—The Commission may of 
his own motion call for the records of any proceeding unless 
theie is an appeal with respect of (he same, or the time for 
appeal has not expired, or the order in question is more than 
one year old. He ma\, on an application by an assessee 
for revision, call for the records of the proceeding in respect 
of an order 1 made within one year from the date of the ap¬ 
plication. An application In an assessee must be accom¬ 
panied by a fee of twenty-fnc rupees (S. 33A). 

Statement of a ease to the Ifi(/h Court :—The assessee or 
the Commissioner ma\, by application in the prescribed form 
made within sixty days of the date upon which be is served 
with a notice of flic order by fire Appellate Tribunal, require 
the said Tribunal to refer to Hie High Court any question of 
law arising out of such order. The application by the 
assessee must be accompanied by a fee of one hundred rupees. 
The said Tribunal shall, within ninety days of the receipt 
of such application, draw up a statement of the case and 
refei it to the High Court. 
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If the Appellate Tribunal refuses to state the case on the 
ground that no question of law arises, the assessee or the 
Commissioner may within six months from the date on which 
he is Served with notice of the refusal, apply to the High 
Court. And the High Court may, if it is not satisfied as 
to Ihe correctness of the decision in question, require the 
Appellate Tribunal to state the case and refer it. The Tri¬ 
bunal shall then state the case and refer it accordingly. The 
Assessee may also, when the Tribunal refuses to state a case, 
withdraw his application within thirly days from the date 
on which he receives the notice of refusal, and on his doing 
so, the fee paid by him shall be refunded. If the Tribunal 
rejects the application on the ground that it is time-barred, 
the assessee or the Commissioner may within two months 
from the date on which he is served with notice of the re¬ 
jection, apply to the High Court, and the High Court, if it 
i« not satisfied about the correctness ot the Tribunal's deci¬ 
sion, may require it to treat the application as within time. 
If the statements made by the Tribunal are considered in¬ 
sufficient for decision, the High Court may require that 
additions or alterations of the statements may be made by 
the Tribunal. 

The reference to the High Court is to be heard by a 
Bench ot not less than two judges of the High Court. The 
High Court shall decide the question of law raised and de¬ 
liver its judgment thereon containing the grounds of such 
decision and send a copy of the judgment to the Tribunal 
which vsliall pass orders as are necessary to dispose of the 
case according to such judgment. The costs of the reference 
shall he in the discretion of the Court. 

Appeal to His Majesty :—An appeal shall lie to His 
Majesty in Council from any judgment of the High Court 
when the High Court eertifies the case to be a fit one for 
such appeal. This does not bar the full and unqualified 
exercise of His Majesty's pleasure in receiving or rejecting 
appeals to His Majesty in Council. 



THE INDIAN CONTRACT ACT, 1872 


# 

125th April , 1872A 
ACT No, XI of 1872. 


fAs modified up io date.l 


Whereas it is expedient to define and amend certain 
_ ,. purls oi tlip law relating to contracts; 

xeam.'.e. erc^ljy enacted us follows:—* 


Preliminary 


1. This Act may be called th.fi 
Indian Contract Act. 1872. 
whole of British India; and it shall 
come info force on the first day of 
September, 1872. 

herein contained shall affect the 
provisions of any vStatute, Act or Regulation not hereby ex¬ 
pressly repealed, nor any usage or 
custom of trade, nor any incident of 
any contract, not inconsistent with the provisions of this 
Act. 


Short title 

It extends to the 

Enactments repealed, 

Nothing 
; any Si 

Enactments repealed, 


2. In this Act the following words and expressions are 
used in the following senses, unless a 
Interpretation clause. contrary intention appears from the 

context: — 

(a) When one person signifies to another his willingness 

to do or to abstain from doing anything, with a 
view to obtaining the asseut of that other to such 
act or abstinence, he is said to make a proposal i 

(b) When the person to whom the proposal is made sig¬ 

nifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, be* 
comes a prom ise: 

(c) The person making the proposal is called the “pro* 

miser/’ and the person accepting the proposal £s 
called the “promisee”; 
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(< 7 ) When, at the desiie of the piomisoi, the piomisee 
or tiiv other peison lias done 01 attained from 
doing, oi does 01 abstains horn doing, oi piomiseft 
to do oi to absiam Horn doing', something, su< h 
act oi ahstineme oi promise is (ailed a coiisideia- 
lion for the oioim-e 

(( ) Every piomiM *md e\ • i \ s<>t of pi onuses, forming 
tlie (onsideialurn tor t oh olhu, is an agieement 

(/) Piomises which mini tin < onsideiation oi jiait of the 
(onsideiation tor uti li otiiei are tailed mipiotal 
promise* 

(tf) An agieenu nt not entuict d>U In 1 i\\ is said to be 
\ old 

(h) An igietnuni eiifomabh bv \ \\\ is a 'ontiact 

1 1) An agtecmcut winch is <ntoi<c ible bv law at the 
o]>tion oi one oi nmie ol (lit p cities theteto, Lot 
not at the opbon oi tin otlni oi otlieis, is a void- 
* able (ontiiid 

j A (ontiact w !n< li (PIM^ In he cnfont ible b\ 1 iw 
bet unit s void whei il << i <s to be eufoiu ibk 


CHAPTER 1. 


OF TUP COMMUNICATION, ACCEPTANCE AND 
REVOCATION OF PROPOSALS 


3. The eommunioation oi proposal , the acceptance of 
proposals and the it vocation of pio* 
Communication ac- posals and KMpii 
copiance and ravocation 
of proposals 


dec med 
omission of 
oepfing or revoking bv which he 
Mil h jit oposn l, acceptance oi ie\o< 
effect of eommumc atmg it. 


ms, rcsppt tntlj , 
to b< m ub bv an\ a( t ot 
flu |> u tv proposing, at - 
intends to < omiminu b< 
ation, oi w li k h h,h 1 1 n 


4 The t ommuiiK ation of a pro- 
Commum cation when posal is complete when it tomes to 

complete. the 1 nowl edge of the person to whom 

it is made* 


The t ommumcation of an at eeptauce \s (omidete,— 
aft against the proposer, when it is put in a course of 
ttaiiftmission to lam, so us, to he out of the powei ot the 
at teptor; 

as again**! the acceptor, when it comes to the knowledge 
of the proposer. 



CONTRACT ACT 


The communication oJ a revocation is complete,— 
atf against the person who makes it, when it is put into a 
course of transmission to the person to whom it is made, so 
as to be out of the power of Ihe person who makes it. 

as against the person to whom it is made, when it comes 
to his knowledge. # 


llltisl tationf* 


(a) \ pinposis 1 >v It lit i tu k II 1 lions* to [’» u( ( a itaai putc 

Tlu (omiiiunKtiljon ol tin piontv-il is complitt wlim I> muus th« 

It U< i 

(h) t» uttpls l v i»t >posi1 1>\ a It lb soil In m s[ 

Tlu (ominiitiKiilioii oi tl)( mi( t pt jih i s <oi)inl<t< 

i' i Miiiht \ whin tin I* tici j- postul, 

is >i„ iinsf li wlu n llu J i tli i n i until li\ \ 


(<) \ ItVokis Ills pjopo il I»V lilt j mi 

Tin it vocal ion U (oiiipliti is i aiiist \ wli< li tin tclecpaui is 
<!< sp nt iif »l 11 is (implil is \ uosl \j w In n 1> Hunts il 


I* it \ o!w In- n»t plum i In ttli^i im !> » n\<(iti<m h (ompUli as 
t 0> \\llt 11 tilt til Hll 1 It piUlltll Ultl Is * Ulist \ wilt M ll ! t llt‘h 

linn 

5. A proposal m »\ be lesokcd at any tune before ihe 
umiimimianoii ot its acceptance is 


Revocation of pro¬ 
posals and acceptances. 


ot 

complete as against the proposal, but 
not aUeiwaids. 

An at ( epianee mav be ie\oked il an\ lime before the 
f nmmunn atton of the acceptance is complete as against ihe 
a< ceplor, but not after wauls 


/ / / nstml Mon 

V p} upon s 1>\ \ Itllii si nl li\ pot lo stU In-, 1 oust io P» 

P it u pi s ilu piopo il l»v i Itllii m 1*1 In post 

\ niij uvula Ins piopo^nl it im\ Imu bdote oi at tin moment whim 
1> pu ts Ins It Uti ot uu piano luit oui (unveils 

|. hi iv u\oK( Ins ifdiitmu il am tarn bohne ot al the moment 
whtn llu Itliti (onitmtHK nl uu il iitidus \. but not uftiunudw 

Revocation how made 6 A pioposal is revoked— * 

(1) b\ the eommuHK aijon of notice nt re’s oration b\ 
ihe jnopnsoi to tin* oilier part\ ; 

(2) bv ihe lapse oi the lime prescribed in Midi proposal 

lot its acceptance or if no tune is so prescribed, 
bv tire lapse of a i canon able time, without com¬ 
munication of the acceptance; 

(3) by the failure of the acceptor to fulfil a condition 

pmedent to acceptance; or 
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(4) by the death or insanity of the proposer, if the fact 
of his death or insanity comes to the knowledge 
of (he acceptor before acceptance. 

Acceptance must bo 7. In order to convert a proposal 
absolute. into a promise, the acceptance must—- 

(1) be absolute agd unqualified; 

(2) be expressed in some usual and reasonable manner, 

unless the proposal prescribes the manner in 
which it is to be accepted. If the proposal pres¬ 
cribes a manner in which it is to be accepted, and 
' the acceptance is not made in such manner, the 

proposer may, within a reasonable time after the 
acceptance is communicated to him, insist that 
his proposal shall be accepted in the prescribed 
manner, and not otherwise; hut if he fails to do 
so, he accepts the acceptance. 

S. Performance of the conditions of a proposal, or the 
acceptance of any consideration for a 
Accaptance by per- reciprocal promise which may be 

receiving consideration' ottered with a proposal, is an accept¬ 
ance of the proposal. 

9. In so far as the proposal or acceptance of anv promise 
is made in words, the promise is said 
Promises, express be express. In so far as such pro- 

posul or acceptance is made otherwise 
than in words, the piouiisc is said to be implied. 


CHAPTER II. 

OF CONTRACTS, VOIDABLE CONTRACTS AND 
VOID AGREEMENTS 

10. All agreements are contracts if they are made by 
the free consent of parties competent 

What agreements to contract, for a lawful considera- 

re con race. tion and with a lawful object, and 

are not hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in 
British India, and not hereby expressly repealed, by which 
any contract is required to be m#de in writing or in the 
presence of witnesses, or of any law relating to the registration 
of document#* 
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11. —Every person is competent to contract who is of the 

age of majority accoiding to the law 
competent * w bieli be subject, and who is of 
oco ra * sound mind, and is not disqualified 

from contracting hy any law to which he is subject. 

12. A person is said to be of sound mind for the purpose 

of making a contract, if at the time 

What is a sound mind when he makes it, he is capable of 
lor the purposes of unnderstanding it and of forming a 

contracting. rational judgment as to its effect upon 

his interests. 

A person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound 
mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of un¬ 
sound mind. 

Illustrations 

(a) A pationt m a lunatic anvlum, who is at mtuvalb of Hound mind 
may contract dmmg those intcnals 

(h) A nano man, who is delirious from fovei or who ib «o drunk that 
he cannot understand the temiB of a conti act or form a lational judgment 
as to lta effect on hib mteicsts. cannot conti act whilbt such delirium or 
diunkennoHs lasts 


13 Two or moie persons aie said to consent when they 
"Consent" defined. agree upon the same thing in the same 
sense. 

"Free consent" defined 14. Consent is said to be free when 
it is not caused by— 

(1) coercion, as defined in section In, or 

(2) undue influence, as defined m section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake subjec t to the provisions of sections 20, 21 

and 22. 


Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue in¬ 
fluence, fraud, misrepresentation or mistake. 


15. “Coercion” is the committing or threatening to com- 

a mit, anv act forbidden by the Indian 
Coercion defined. ^ ^ or ^ UJlla J wflll Stain¬ 
ing, or threatening to detain, any property, to the prejudice 
of any person whatever, with the intention of causing any 


person to enter into an agreement. 

Explanation .—It is immaterial whether the Indian Penal \ 
Code is or is not H force in the place where the coercion 4* 
employed, 7 
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Jlhibtiatwut, 

V f n ixmid an I Mp.lnti ship on tli< huh was (nus(« I* to uilu into 
nn i in imnt 1 *a m u * uuoiuituu to Tiinjina’ mtmnduion uudu tlu 
Indnn Penal (exit 

V d( i\\ i tU ^ih s It |oi l)ii di o (oiljut it (ahutti 

V his i mplovt I <o(itioii idtliou 1 Ins ut is not nil oflintc In tlu lav\ 

if f lid tud uid nlllioiuli suiun *>(H» of 1li< Indinii lb mil Codt \ is not 
m lo <( il tin turn wlitn oi >1 ut whc i Jhi ad \\ ib done 

16 (h \ tonii id is suit! lo be indue ed by ‘‘undue m- 

„ fluemt" wlute 11 i , d itioiis subsisting 
defined Ue in uence between the {)<uties ue smli that one 
ot i lie ]> n t u s is m a position to 
dominate the Mill of the otliu and Uses that position to obt mi 
tin union odxaiiio^'* o\(i tlu olliei 

(2) fu pattunlu iml without piepidue to tin' ^eneiahtv 
o + the fon«p>mo pumiple, » pirsoii is du*m *d lobe m a posi- 
lion to domm dt the will oi motlui 

(a) wluie Ik holds i ual m appmut ant hoi 11 \ on ex 

the otlut oi wht it lu stands :n a hduiiaiv xe- 

I ition to I lo otlo i , oj 

{b) whole h< in ik< s a inntiaii with i poison whose 
nnnttl < ipuih i I nmo? iul> oi pejm mentis 
aheded bv imsoii ot i^e, illness, oi mental o’ 

IkmIiU disiiis^ 

(tl When* a ]x ison wiio is m i position to dominate tlie 
will ot motlui ( nli h lid,) i (onfini with him ami tlu 
tiansattmn ij>|u <j> on llu fee of it oi on the* milinu 
adduced to lu um oiis< minbb , tlu* burden oi proving that 
se< h (onti ut was not indue eel bv undue m^uem e shall lie 
noon the pit son in a position to dominate the will ot th» 
othe i 

Votluno in this sub-si < tuui slmll ailed llu* pieix lsious ot 
stdiuli 11 i ot the liuliai Tdideiuo Ad, 1872 

IIi i'‘hnUo)i\ 


(n \ hnnu d\iu<td Mioim lo Ins son, B, dmm r hi- i$f (/ «M\ upon 

Us con in ol u obtains bv mistist ol pauntul mtiueme, ^Tbond fiom 
B fni i m \ti i unount tbnn tin sum due in U4«ci ot tb tld\ line \ 

(lnplovs undiK inibuud i, 

{(>) \ i mm] cnlii bb d b\ disc w oi u» is indued b\ !»% ndlu no 

mu bun is bis uuduul ntti rd im, to a 'tu to pa\ B an mmnsqruihh nim 

foi bis pioiiHsu ml s< i vKis U cniplovs undue, mflmnco 

(< j \ buna in dibt to B tbc mom> Unde i of Ins village, <onti wts 
« fusli loan on turns which uppous to be unconscionable H hu on B 

to jnuu that tlu conpnct was not mduc< <1 hv undue influence 
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(d} A applies Id a banker f«*r a loan ad a time when l how* is string*’ 
cney in the money rnoiket. The banker declines to make the loan wept 
nt an unusually high nite of lnteiesL A accepts the loan on tluse terms, j 
‘1 his is n tiaiHHCtion m the oulnuiy course of hiiMUom>, and the routine! ¥ 
h not induced b\ undue mOrn'iicu. 


17. 11 Fraud"' moans and includes any of the following 

I#*. j j acts committed by a party to a nm- 

1 'Fraud' defined. . . i * i 

tract, or with Ins connivance, or by 

his agenl, with intent to deeei\e another party thereto or his 
agent, or to induce him to enter into ilie contracti¬ 
ng the suggestion as to a fact, or that which is not true 
by om* who does not believe it to be true; 

(2) the acthe concealment of a tact by one having 
knowledge or belief of the fact, 

b‘i) a pioinUe made without any intention of perform¬ 
ing it: 

(4) any othei act fitted to detei\e; 

to) any such *i<nr omission as tin* law specially de¬ 
clares to be fraudulent. 


K i jtlaiidt ton . — Mere silence as to facts likely to affect the 
willingness of a person to enter into a conn act is not fraud, 
unless the cireumstames of the case are such that, regard 
being had to them, it is tin* duty of the person keeping silence 
to speak, or unless his >ilenee is, in itself, equivalent to 
speech. 


fltii'- liaiiun >» 


be V o IP. In .nutioii, to Ji, *i lioisr ulmh V know* to b< unsound. 
\ *-,a malum to 15 about tin how * utisoundms^ This i*. not Ir.tud 

on n 

\!> 15 is \‘k dautibir' aid lias pist come ol a ,r c (hie. the i elation 
Ik v\i<n til* panics would m.ila it Vs dut> to idl 15 ti the horse is un¬ 
sound 

(c) 1» sins to A “It Aon do not dtn> it. 1 shall assume that the horse 
i' sound.” \ savs notions? line, \’s silence is touivilcut to speech, 

(ft) \ and Fh bnna tiadcis. cub i upon a con I Met A lias private in¬ 
formation of a ehunsre m pines wlmh would affect IP* willingness to pro* 
<eed with the contract \ is not bound to mfoiui D. 

"Misrepresentation" 18. “Misrepresentation’ ’ means and 
defined. includes— 

(1) the positive assertion, in a mmimr not warranted 
by the information of the person making it, of 
that which is not true* though he believes it to 
be true; 



THE ItfDiAtf Mfc&CA&TlBE LAW 


(2) any breach of duty which, without an intent to 
deceive, gains an advantage to the person com¬ 
mitting it, or any one claiming under him, by 
misleading another to his prejudice or to tho 
prejudice of any one claiming under him; 


(3) causing however innocently, a party to an agree¬ 
ment to make a mistake as to the substance of 
the thing which is the subject of the agreement* 

19 . When consent to an agreement is caused by coercion, 
fraud or misrepresentation, the agree- 


amto«ntabM ment « contract voidable at the 

mni. option ot the party whose consent was 

so caused. 


A party to a contract, whose consent was caused by fraud 
or misrepresentation, may, if he thinks fit, insist that the 
contract shall be performed, and that he shall be put into the 
position in which lie would have been if the representations 
made had been true. 


Exception .—If such consent was caused by misrepresenta¬ 
tion or by silence, fraudulent within the meaning of section 
17, the contract, nevertheless is not voidable, if the party 
whose consent was so caused had the means of discovering tho 
truth with ordinary diligence. 

Explanation .—A fraud or misrepresent,!tion which did not 
C&use the consent to a contract of the party on whom such 
fraud was practised, or to whom such misrepresentation waa 
made, does not render a contract voidable. 


Illustrations 


(a) 4, intending to deceive 15, falsely represents that fbe bundled 
maunds of indigo are made annually at A k fac* and thereby induces B 

to buy the factory. The contract is voidable at the option of B 

(fo) A, by a misrepresentation, leads B enormously to believe th it five 
hundred maunds of indigo are made annually at A’s factory B examines 
the accounts of the factory, which bhow that only four hundred maunds of 
indigo have been made After this B buys the factor}. The contract is 
OOt voidable on account of A’s misrepresentation. 

(<) A fraudulently informs B that A’s estate is free from incumbrance. 
B thereupon buys the estate. The estate is subject to a mortgage. B may 
either avoid the contract, or may insist on its being carried out and the 
mortgage-debt redeemed. 

{d) B, having discovered a vein of ore on the estate of A, adopts means 
to conceal, and does conceal, the existence of the ore from A. Through 
A’e ignorance B is enabled to buy the estate* at an undervalue. The con 
tract is voidable at the option of A. 
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(e) A is entiled to succeed to an estate at the death of B; B dies;’ 
C, having received intelligence of B’s death, prevents the intelligence 
reaching A, and thus induces A to sell him his interest in the estate. The 
sale is voidable at the option of A. 


19A. When consent to an agreement is caused by undue 
Power to set aside influence, the agreement is a contract 
contract induced by un- voidable at. the option of the party 
due influence. whose consent was so caused. 


Any such contract may be set aside either absolutely or. 
if the party who was entitled to avoid it has received Et*v 
benefit thereunder, upon such terms and conditions as to 
the Court may seem just. 


Illustrations. 

(a) A s son has forged B’s name to a promissory note. B, under threat 
of prosecuting A’s son obtains a bond from A for the amount of the forged 
note, If B sues on this bond, the Court may set the bond aside. 

(b) A, a moneylender, advances Rs 100 to B, an agucultimst, and, 
by undue influence, induces B to execute a bond for Rs. 200 with interest 
at 6 per cent, per month. The Court may set the bond chide, ordering B 
to repay the Rs 100 with such interest as may seem just. 

% 

Agreement void where 20. Where both the parties to all 
both- parties are under agreement are unnder mistake as to a 
mistake as to matter of ma fter of fact essential to the agree¬ 
ment, the agreement is void. 

Explanation .—An erroneous opinion as to the value of the 
thing which forms tbo subject-matter of the agreement is uot 
io be deemed a mistake as to a matter of fact. 


* Illustrations. 

(a) A agiees io soil to B a specific cargo of goods supposed to be On 
its way from England to Bombay. It turns out that, before the day of the 
bargain, the ship conveying the cargo had boon cast away and the goods 
lost. Neither party was aware of the facts. The agreement is void. 

(b) A agrees to buy from B a certain horse It turns out that the horse 
was dead at the time of the bargain, though neither party was aware of 
the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell ft tfO 
C. B was dead at the time of the agreement, but both parties 
ignorant of the fact. The agreement is void, 



m 
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21, A tonticut is not voidable because ii was caused 1>y 
a mistake as to any law m forte in 
tcflavr* °* mi8ta ^ e afe Butish India; but a mistake as to a 
law not m feme m Butish India lias 
the Mine efted as a mistake ot lac t 

Afiei the establishment oi the bVderainn ot India, tins 
section applies m lelation to (Vnti d Acts made ioi a Fedeial- 
ed State is it ipphes to liws m lone in ]3ntish India 


Ithi tilli i 

V «n<l l» malt a outlet 1 uu’ol on iht c om am h Ik I thai x 
pHituulflr clchi is ImiikI In tin Judim i i\\ ot limitation tlu umliut 
ih not \oulddc 

22 A c online 1 is not \md ibh nnieh In (amt it was 
Contract cau ed by e Hist d b\ one ol tin put its to it 
mistake of one party as bdlljn unit l i mist d t as to ,i mntlei 
to matter of fact 0 f f H f 

What considerations 23 r | lie consult! dun O! object ot 
and objects are lawful ^iiunuit ls 1 ,wful. uiil.-s - 

and what not n 

it is ioibuldc n bv law , oi 

is of sii( h <1 n dim tli it i* pi 3 muled it would defeat the 
piOMsiom of an\ law, oi 

is tiaiululuif, oi 

imohes oi implies iujui\ to tlu pewm oi piopeifv ot 
anothei; oi 

tin Fouil i(i* mis it is inmiiii d, oi opposed to public 
polo \ 

In cicli of tlnsf ( isi s, Hk «onsidc i dnm oi object <d in 
n&ieement is s ml to be unliwtul l<Aei\ abutment ot which 
tin objcM f ot c onsidc r it ion is unliwtul is \oi<L 

Wu hah 

(n V i ids <> v tl Ins lm is( to \ Ioi 10 000 inpu Hi u 1> s piomiM 
io pn tlu sum ol 10 000 nipu i tlu coiim bullion if i Vs piomis* to st It 
the hou k ml Vs piomiM to sill tin luuu \ Hi (oii fc > 1 lalion (oi In 
piomiM to i u tlu 10 0(KI nipt *< ! h* s* n< ImIiI ton i b ntions 

U) ' to pi\ 11 1 000 mpus it tin uni of n\ lmnilis if < 

who onus tint sum to J» tills to pa\ it J1 pumisis t< i ml tim to < 
luOiditulv lit < tin pfomisi ot < uli p its ih tlu coi sid< intiofi ioi tlu 
juomjsc of tin ot Ik i \ ut\ nod tln\ u< lawful <opsnl< intioiis 

(c) A pi onuses loi i (oiun Mini paid to him by P> to rmtlu (fond to 
H iho \ line of 1 un slip) tl jt m wiaktd on n cutuiu vo^a^r Ibu \ * 
piomisn is the foiiKidu itum fo 1> s payment, mid Us piyrmnfc in tin ton 
•nlnatjon foi V # piounsi and ilns^ m* lawful eopuidtifitinus 
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( d) A promises to maintain B’s child and B promises *to pay A 1,000 
rupees yearly for the purpose. Here the promise of each party i» the eon** 
federation for the promise of the other party. They ore lawful considerations. 

(c) A, B and 0 enter into an agreement for the division among them 

of grains acquired, or to he inquired, by them by fraud. The agreement 
is void, as its object is unlawful. 

(f) A promises to obtain for B an employment in the public service# 
and B promises to pay 1,000 rupees to A. The agreement is void, ab the 
consideration for it is unlawful. 

id) A, being agent for a landed proprietor. Agrees for money, without the 
knowledge of his principal, to obtain for B a lease of land belonging to his 

principal. The agreement between A and B is void, m it implies a fraud by 

concealment by A, ori his principal. 

( h) A promises B to diop a prosecution which ho has instituted against 
B for robbery, and B pi onuses to restore the value of the things taken. The 
agreement is void, as its object js unlawful. 

(/) A s estate is sold for arrears of revenue under the provisions of an Act 
pi the legislature, by which the detaulter is prohibited from purchasing the 
(state. B, upon an unoeistaiding with A. becomes the purchaser, and 
to convey the estate to A upon i evening hom him ihe price whit'll B has paid. 
The agreement is void, as t renders the transaction, in effect, a purchase by 
the default* r, and would so deli at the ohjtet of the law. 

tV A, who is B‘s inukhtiu. promises to e\eieiso his intlnonce, as such, 
with B m favour ot <\ and ( promises to pa> 1.000 rupees to A. The agree* 
iik nt is void, because it is unmoral. 

(A) A agrees to Ut her daughter to hire to B for concubinage. The agree¬ 
ment i s void, because it is immoral, though the lifting may not bo punishable 
nndu' the Indian f\ mil Cod*. 


Void Agreements 


24. If a in port of 

Agreements void, if 
c onsiderations and ob¬ 
jects unlawfu 1 in part. 


u siugh consideration for one or more 
object-, or tiny one or any pari of any 
one of several considerations for a 
single object, is unulawfol, the agree¬ 
ment is void. 


IHudtiaUon. 

A piornises to superintend, op behalf of B, a legal manufnet ire of indigo, 
and an illegal tivHio in other articles. B promotes to pay to A a salary of 
10,000 rupees a yen''. Tin agreement is void, the object of A’s promise and 
the consideration for B’s promise being in part unlawful. 

Agreement without 

consideration void un- 25, An agreement made without 
less it is in writing and consideration is void, unless— 
registered, 

32 
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(1) it is expressed in writing and registered under tlie 
low for the time being in force for the registration of docu¬ 
ments, and is made on account of natural love and a&eetum 
between parties standing in a near relation to each otfeel, ox 
* 

(2) it is a promise to compensate, wholly or in pftit, a 
person who has already voluntarily 
or u a promise to com- done something for the promisor, or 
pmm&te for something 80me thing which the promisor was 
legally compellable to do, or unless; 

(&) it is a promise, made in writing* and signed by the 
person to be charged therewith, or by 
or is a promise to pay ] ns .^iit generally or specially aut ho* 
?.«?*! b * rred hy * imi ' rized in that behalf, to pav whole or 
*.w, p iir ^ debt of ■which the oeditoi 

might have enforced payment but for the law foi the limita- 
tion of suits. 


In any of these cincs, such an agreement is a contract 
Explanation 1.—Nothing in this section shall aft'eci the 
validity, as between the donor and donee, of any gilt actualh 
made. 

Explanation 2.—An agieement to which the consent ot the 
promisor is freely given is not void mereK because the consi¬ 
deration is inadequate; but the inadequacy ot the considera¬ 
tion may be taken into account by the Com! m determ in nig 
the question whether the consent of the piomisoi was beely 
given. 


IlluBhattons. 

i 

(a) A pi onuses, foi no consult, laiicn, to give to B R* 1.060 Thu »n » 
void agieunont 

{h) A, foi natuial love and affection, pi onuses to give his son, B, Rs 1 000 
A puts his pioiniK to B into wilting and jegisteia it Thu it* a coutlet 

(r) A finds B s puist. and givts it to him B promises to give A IK 50 
Tins is a contract 

(d) A supports B’s infant son B pionuses to pay As expenses m so doing 
This is a contract 

{<) A owes R Re. 1,000, hut the debt is boned by the Limitation Ad A 
signs a written piomisc to pay B Rs. 500 on account of the debt. Th*> is a 
contract. 

(/) A agrees to sell a hoise wmfch Rs. 1,000 for Rs. 10. A’s consent to the 
agreement was freely given. The agreement is a contract notwithstanding tlu> 
inadequacy of the consideration. 

Iff) A agrees to sell a horse worth Rs, 1,000 for Rs. 10. A deniepr fhett his 
consent to the agreement was freely given. 
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The inadequacy of the consideration is & fact which the Court should thke 
into account in considering whether or not A’s consent was freely given. 

26. Every agreement in restraint of 
of^n«t^ag© void* traint *ke marr iage of any Person, other than 
a minor, is void. 


27. Every agreement by which any one is restrained from, 
. .. .. r exercising a lawful profession, tr$u&e 

•fS3TEid“ ram or business of any kind, is to that ex* 
tent void. 


Exception 1.—One who sells the good-will of a business 
may agree with the buyer to refrhin 
Saving of agreement from carrying on a similar business. , 

ness of Which, goodwill ^ itl l iu 8 P c( ‘ ifiwl lo0al iilnitf S » long a 6 
is sold ; the buyer, or any person deriving title 

. to the good-will from him, carries on 

a like business (herein : Provided that snch limits appear to 
the Court reasonable, regard being bad to the nature of the 
business. ■ Vv >’.v- 

Exceptions 2 and 3.—Repealed by Act IX of 1988, 

28. Every agreement, by which any party thereto is 

Agreements in res- absolutely from enforcing' 

traint of lega 1 proceed- rights under or in respect of any con- 
ings void. trad, by the usual legal proceedings 

r . in the ordinary tribunal, or which 

limits the time within which he may thus enforce his rights, 
is void to that extent. ‘ k 


Exception 1. This section shall not render illegal a con* 
^ATrinrr m , tnH ‘* V w kiek two or more persons 

refer quest iocs* tha°t aR - ree , <bat ailv . dispute which may 
have already arisen. arls « Oe tween tlieil) in respect of any 
T ..„ . . , ., ,. subject or class of subjects shall foe 

» i, i ■!’ arbltratl ?»- and that only the amount, awarded in 
so' referred Utl011 8ta be recoveraWe in respect of the dispute 


*W'hen such a contract has been made, a suit, may be 
Suits barred by such brought for its specific performance, 
contracts. and if a suit, other than for such 

specific performance, or for the re-: 
covery of the amount so awarded, is brought by one party to 
such contract against any other such party in respect of my 
subject which they have so agreed to refer , the existence tif-: 
such contract shall be a bar to the suit. 


*l'he second clause of Exception 1 (s, 28) is repealed by the Specific Belief 
Act. 1877 (t of 1677), «, 2 1 Sch., throughout British India. The clause is, ■ 
however, printed here in italics, because the Contract .Act is fn force in Cjtri 
tain Scheduled Disericts to which the Specific Relief Act does not apply. ■ 
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refer questions that 
have already arisen. 


Emanation 2.—Nor shall this section render illegal any 
contract in writings by which two or 
Saving of contract to more persons agree to refer to arbitra¬ 
tion any question between them which 
has already arisen, or affect any provi¬ 
sion of any law in force for the time being as to references to 
arbitration. 

^ 29. Agreements, the meaning of 

Agreements void for wld( , h ib uot ^rtain, or capable of 

being made certain, are void. 


uncertainty. 


Mutilations, 

(tf) A agiees to sell to B “a bandied tons of oil “ Then* nothing what¬ 
ever to show wliat hind of oil win* intended The agreement is void lor un¬ 
certainty 

(b) A agrees to sell to B one bundled tons ol oil of a specified disruption, 
known as an article of commerce Thue i" no unroitamtj hen* to make the 
agreement void. 

(c) A, who is a dealt*! in cocomutojl onlj. agiees to si-ll to B “one him 
dred tons of oil “ The natuie of Vs trade affords an indication of the nit* til¬ 
ing of the wools, and A ha 1 - enteied jnto a eontiael loi tin '-nh of on< hun¬ 
dred tons of cocoanut-oil 

(d) A agi'ees to sell to B “all tin gram in inv gn»aiu> at Uammgu ’’ 
There is no uneertajntv In u l(» main the apmmcnt \oi! 

(r) A aueo- to ''ill to B “one thousand mautuh of jue at a putt to la 
fixed bv <\“ As the pine is capable of being nnult «n in. tin u is no mint 
tainty here to make the am cement void 

(/) A novel's to sell to B “m\ vhih* hois* fen luptis tiu hmulud or nipt is 
one thousand “ Theie is nothiwr to 'diou winch of tin two pints was to In 
given. The abutment n void 


30. Agreements b\ wav ot wagei tire void; ami no suit 

Agreements by way S ' u11 h( ' U " »>cov ..riny ai.V- 

of wager void. 


result of any game 
wager is made. 

Tltis section shall 


thing alleged to be won on any wager, 
or entrusted to any person <o abide the 
or otlioi uncertain event on which anv 


Exception in favour 
of certain prizes for 
horse-racing. 


■value 


not l>e .deemed to render unlawful a 
subscription, or c ontribuiioii or agree¬ 
ment to subscribe or « ontribute, made 
or entered into for or toward any 
plate, prize or sum of money, of the 
or amount of five hundred rupees or upwards to be 
uwuided to the winner or winners of imv horse-race. 

JNothms in this section shall he deemed to legalize any 

Section 264A of the tra ! ,Si,( ' tl(m roiyueoted with horse- 
Indians Penal Code not facing, to which the provisions of 
affected. section 294A of the Indian Penal 

Code apply. 
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CHAPTER III. i 

OF CONTINGENT CONTRACTS 

31. A “contingent content” is a contract to do or not 
x ift to do something, it Nome evenP colla¬ 
defined, teral to such (onmut. does or does not 

happen. 

Mutilation. 

\ ioniums to jm d Ks 10,(KM) il BV liouw is burnt Tins i* ft contiye 
gntt cohtrtieT 

32. (contingent lontracts to do 
Enforcement of con- or not to do anything if an uncertain 

} ulur t r n * l '«PPr ««"“>* be en- 
™rreri by Jaw unless and until that 
, , event has happened, 

it the event becomes impossible such contracts beeona# 


UlvBtrat oils. 

k ” 1Hk,s 1 *ontim-t Willi I! to buy »’ h hoist it A suivives C. This 
umtuut l» mfmeed by law unbss and until C -lias m As lifetime 

(W i mak.s a <o„tnM n.tb 11 („ *41 a hoi*, to 1! at a specified price, if 
‘ ’ , " bn, “ th, ‘ llow ‘ llH ‘ I offeied, icfiihis to buy bun. The contract can¬ 
not be H'nloiccd by law unless and until (' icfuaes to buy the horse. 

(0 A contracts to pay 1> « Mini of money when B marries C. C dies with¬ 
out bonny maiued to B Tnc conliact Iieiomes xoid 

33. Contingent von tracts to do or not to do anything if 

Enforcement of con- Ul " el ' h,in , futur * evellt &** not 

tracts contingent on an ]' J Pl ,t ‘ n . 'dll be eutoreed when the 
eventnot happening. happening of lhat event heroines im¬ 
possible, and not before. 

niustiQtion 

fi)m \'Zn2 i0 r ''' f T ° f T n ° y ’ f 8 tv,,a,n b, “» n-tum. The 

' .* s,,nk J,u «» enforced when the ship sinks. 

34.. If the future event on which a contract is contingent 
is the way in which a person will act at 
an unspecified time, the event shall be 
considered to become impossible when 

fi , 1*™“ anything which 

renders it impossible that be should so 
af t v'thm any definite time, or other¬ 
wise than under further contingencies. 


When event on which 
ccmtr*ct is contingent 
.i % deemed impos- 
if it is tlii© future 
of a living 

Peswott, 
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Illustration 

A agiees to p?t> B n sum of moruy if B mai uos 0 

r man it* 3) The laamagt of B lo C must now bo consult icd impossible, 
although it ns possible that D ma\ dio and that C may ufteiwauls mail) B 


Contingent contracts to do or not to do anything if a 
specified uncertain event happens 
within a fixed time become void if, at 
the expiration ot the time fixed, such 
e\ent lias not happened, or it, before 
the time fixed, such event becomes 
impossible. 


35. 


When contracts be¬ 
come void which are 
contingent on happen¬ 
ing of specified event 
within fixed time. 


Contingent contracts to do or not to do anything, if a speci¬ 
fied unceitain event does not happen 
within a fixed time may be enforced 
by law when the time fixed has expir¬ 
ed and such event has not happened, 
or, be tore the tune fixed has expired, 
it it becomes certain that such event 
will not happen. 


When contracts may 
b* enforced which are 
contingent on specified 
event not happening 
within fixed time. 


lllmtiations 


(a) A pi onuses to p.i> B a sum of momv if i art am "hip u turns within 
h y<«u Tilt content may l>o enfouut if the ship utunis within thi \ou, and 
becouus void if tho ship is munt within the Mai 

(h) A piomwes to pm B a sum ot mono it a coitiun ship dus not return 
within a voai The conti.u t raa\ ho uifoued if the ship <Ich> not lotuin with 
in tin vein oi is huilit within the >cai 

36. Contingent agreements to do or not to do anything, 
if an impossible event happens, are 
Agreements contin- void, whether the impossibility of the 
©vents void impos8lbl ° event is known oi not to the parties 
to the agreement at the time when it 
is made. 

Illu shat i on S' 

(a) A u sticks to pay B 1,000 mpees if two bh ught lmt« should enclose i 
space The agieement is void 

(b) A agrees to pay B 1,000 rupees if B will many A s chughlei C C was 
chad at the time ot the ngi cement The agteement is void 



CONTRACT ACT J 508 

CHAPTER IV. 

OF THE PERFORMANCE OF CONTRACTS 
Contracts which must be performed 


37. The parties to a contract must either perform, or offe* 
to peitorn) their respective promises. 
Obligation oi parties un i tss sn ,.], performance is dispensed 
to contracts. w jfh or excused under the provisions 

oi this Act, or of any other law. 

Promises bind the representatives of the promisors in case 
of the death of such promisors before performance, unless a 
contiary intention appears from the contract. 


Illmtiations. 

[-) \ promises to diner poods to B on a ccitam day on payment of 
1U L000 A (lies before that day. A's representatives are bound to deliver 
the jcroods to B* and B is bound to pay the Its. 1,000 to As representatives* 

b) \ promises to paint a picture foi B by a certain day, at a oorfMK 
put, \ dies before the day. The conti act cannot be enforced either by A *8 
i epu w* niatives or by B 

>8. Where a promisor has made an offer of performance 

Effect of refusal to J<* the l )ronii , se - , un<1 lhe . «#« has no * , 

accept offer of perfor- Been accepted, tlie promisor is not rm^ 

mance. ponsiblo for non- per f o r m an e e, nor 

does lie thereby lose bis rights under the contract. 

Kvery such offer must fulfil the following conditions:—- 

(1) il must be unconditional: 

(2) it must be made at a proper time and place, &nd 

under smh circumstances that the person to 
whom it is made may have a reasonable oppof* 
tunity of ascertaining* that the person by whom 
* it is made is abU and willing there and then to 

do tlie whole ol what lie is bound by his promise 
to do: 

(3) if the offer is an offer to deliver anything to the 

promisee the promisee must have a reasonable 
opportunity of seeing that the thing offered is 
the thing which the promisor is bound by bis 
promise to delivei. 

An offer to one of several joint promises has the same legal, 
consequences as an offer to all of them. 1 




&04 


1I1X XM>1V> MX lit XteTlJL LXW 


lllhhtiati >n 

\ umlaut to d< lavt > to ]> it his wui house ai tlu first \faith lH7i 100 
‘bales of (otton of a pHiiiculai quaht\ Id oulu to milt in offu of a ptil >im 
janci with tlu elicit '•'taied n tins sulum V must bung the cotton to Bs 
fcwaxehousc, on the appointed cliv mulct such (linunstunns that B nnj hau a 
lOHbonaUlt oppoi tmiity of sitislun rt huustU tint the thing offu of is cotton <i 
ftko quality lontiacted for uni tint th< re m 100 biles 

| *9 lien a paity to a contact Jias ufused to ptifonn, 

] oi disabled hunseli from ptrfonmn^, 

i ff©ct of refusal of ] lls pimnise in its entirety, the pio 

; whoUv. r 0rm pr °‘ 111 'V pul m , ml to the , oxiti! , t, 

i unless lie has signified In wonls oi 

(Conduit, lus tucjuiesieun m (ontiimanct. 

^ lUust i ai ion's 

(a) A a singu uituy into i eoiitiait \ ith h tiu in ina^u oi t ihutn 
to sing at bin thcitif two nights m mi wuk duiing the next two months 
and B tngagtn to pi> hti 100 lupus ioi < uii nightg pufoimanu On tin 
snth night A wilfullj abstnts hnstJi fiom the thuiin I> is at libuh to put 
an end to the couti id 

{h) A i singu fnteis into i couti ut witli B the managu of a ihe itu 
♦ to log at his theatie two nights m evuv wo.1* during the next two mouths 
and B engages to pay hei »t tlu lit, oi 100 lupus foi eoih night Ou tho 

1 w*th night A wilfilly absents htibtlf With tin as s <nt of B A sn^s on iln 

eleventh night B has sigmhcd Jus aeq iitsanci in he eontinuftnci of the ron 
tiact, and cannot now put an uid to t but is ♦ ntitlcd to compensation ioi tin 

t damage sustained by lum through A s failme o sing on the sixth night 

By whom Contracts must be performed. 

I 40 If it appeals horn the natuie of the (ase tliai it was 
Person by whom pro. Che ji.teution of tli« parties to any 

mfttft if to be performed, ' otttla(t th.it any moimse tout,lined 

. ib it rtliould be peitonned by the pio- 

mjmir himself suth promise must be peitonned b\ the pio- 
imsor. In othei cases, the pionnsoi oi his iepiesent itp es 
may einploA a competent peison to peitoim it 

HlusUattons. 

(a) A piomihth to piy B a sum ol mono A may pufoim this piomiM, 
either bj peiwially paving (he money to IS oi by earning it to be paiel |o B 
by anotlier, and, if V diet, befoic the turn appointed for payment lus ltpio 
Sentatim must perform the pionusc oi unplov some piopir puson to .Jo so 

W A piomisw to paint a pictum foi B A mual Deform the. to cm me, 
personally 
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Effect of accepting 
performance from third 
person. 


42. 


misors_ # _„ 

polled to perforin. 


41 When a promise accepts per¬ 
formance of the promise from a third 
person, lie numot afterwards enforce 
3t against tlie promisor 

\\ lieu two or nioie persons have made a joint promise, 
n , .. . then unless a contrary intention ap- 

liabilities. pools by the contract, all suck persons, 

during their joint lives, and after the 
death of any of them, his repiestntative jointly with the sur¬ 
vivor, or suivivors, and after tin* death of the last survivor, 
the representatnes oi all jointly. diu 4 fulfil the promise. 

43. \\ hen two or more persons make a joint promise, the 

prom hoc may, in the absence of e*- 
ny one of joint pro- pi css jq>ieement to the contrary, eom- 

may e com- f)e j , mv | ( ,ne or more] of such joint 

promisors to pci form the whole of the 
piomise. 

hacli ot two or mote joint promisors may compel every 
Each promiBor may (,tllev i ()int promisor to contribute 
compel contribution. equally with himself to the perform- 

• , t,,H e of the piomise, unless a contrary 

intention appear from the contract. Y 

it auv one oi two or more joint promisors makes default 
in such contribution, the remaining 
joint promisors must bear the loss 
s]j s aiisino* from such default in equal 

EiphiHihm.-SoiUinK in Ibis section shall prevent a 
surety troni mwmuK l*n« hi, principal, payments made by 
1 1 suiety ou behalf ot the principal, or entitle the principal 

surHy ,,u i,,Touut ° f viyymenu 


Sharing of loss by de¬ 
fault in contribution. 


lUuktiatiam. 

(l,) A ' B al,J C ^“"hy fomi-e to pay 1) 3,000 mpoes. D in si compel 
nthcr A or B or B or (' to pm linn 3.000 imnss 

IW A, B niid r jointly piomise to pay J) tip. Mm i of 3,000 rupees. C is com 

H-h«W or h» debts. 1 .s entitled to reouve MO mpoes from A’b estate, and 
rupees from B. 

(O A, B aud C ale undm a j.mit piom.se to pay |) 3,000 rupees. (' k uu- 

, t0 PHy " nj;tl,m ^ **“» l *- eompelted to pay the ubole. A is entitled to 
receive 1,500 rupees liom II 

Id) A, 1J and C arc undei a joint piomise to pay D 3,000 mooes. A and B 

Whl °o^ Z tm U * V ■ C Mn W - A ^ 14 - eon) polled to pay the 
hole sum, I hey gio entitled to rerover it from 0. 
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44. Where two or more persona Lave made a joint promise, 

, , . , a release of one of «uch joint promisors- 

one^oint promisor 6 ° Ute promisee does not discharge the 

other mint promisor or joint pro- 
nn*ots; neither doe 4 ' it tioe the joint piomisor so released fiom 
responsibility to the orher joint promisor or joint promisors. 

45. When a person has made a pioniiae to two or more 

Devolution of ,omt 1>MS0 “ s > oill<] > - tlle ' l > unl ^ s 11 ‘' 01 * trar / 
T1 ghi s , intention appears iroin the contract, 

tin- light to claim performance rests, 
us between him and ilmrn, with them, during; tlieir joint lives, 
and, after the death oi an\ of them, with the representative 
ot such deceased person jointly with the survivor or stmivors, 
an<b after the death of the las 1 survivor, with the representa- 
tivev of all jointly. 


llhistiation 

4, m consideration of 5,00# iupe#‘s Vnt to him b\ P> and C, promises fj and 
0 jointly to repay them that sum with inteiest on a day specified P dies. 
Th* neht to claim pciioituaiKv nst* with FTs lepresaitatne jointh with V 
dm life, ami afto tlu death of C with the upiescntntnw of P> and C 

jointly. 


Time and plaee for performance 


Time for performance 
of promise where no 
application is to be 
made and no time is 
specified. 


46 Where, b\ the contract, a pro- 
nmoi is to perform his promise with¬ 
out appli< ation by tin promisee, and 
no time for jierformame is specified, 
tin engagement must be pet formed 
within a leasonablc time. 
htphtnation .—Tlie question ‘‘what is a reasonable time” 
ls> ,?1 <M( *h paifnul ir < ase, a question oi fa< a t. 

47. When a promise is to be perfoimed on a teifain day, 
and the piomisoi has undertaken to 
perforin it witliout application by fbe 
piomisee, the promisor may ]>eiform 
il at any time dunng the usual hour. 

, of business on such day and at tin 

pLxo at which the promise ought to be performed. 

Mutilation 

A promises to -Idive. goods ,,t »*. warehouse on the first January On the 

A , h !! nm th(i M * Kfi U> fih hut after the initial hour for c\mm 

* d they are not received. A has not peiformed his promise. 


Time and place for 
performance of promise 
on certain day and no 
application to be made. 
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46. When a promise is to be performed on a certain day* 
# and the promisor has not undertaken 

Application for per- to perform it without application by 

formance on certain day the promisee, it is duty ot the promisee 

t0 i be . ** proper tlme to appl> toi peitormance at a proper 

* p ' place and uitliin the usual hours of 

business. 

Erphmation .—The question “uhat is a proper time and 
plate” is, in each piuticului case, a question of fact. 

49. When a promise is to be performed without uppiica- 
tion by the promisee, and no place is 
fixed for the performance of it, it is 
the promisor to apply to the promisee 
to appont a reasonable place for the 
performance of the promise, and to 
perform it at such place. 

llhutiatton 

\ undertakes to deliver a thousand rnaundf* of jute to P» on a fixed day. 
\ oust apply to B to appoint a lcasonublo place for the purpose of receiving 
it. mi must deliver it to him at such place 

Performance in manner 50 * The peifomuuiee of any pro- 
or at time prescribed mise may be made in any manner, or 

or sanctioned by pro- at any time which the promisee pres- 

ntisee. *r , ■ * r 

cubes or sanctions. 

I Hint i a han't 

o) B owes A 2.000 lupces A dcMics B to pa\ the amount to \ s account 
uith C. a banker J5, who also banks with ( , oidcis tho amount to be traris- 
bu(<l Bom Ins account to \s cmlit and this is done bj C Afterwards, and 
b< ioo \ knows of tin tiansfn, V fails Tin u bus bun <i good payment by J$, 
ib) A and B tut mutualU nun bud \ and B stUlt an account by Setting 
olf out item against mothu end R pu\- \ the balaiue lonnd to he due 
Bom him upon such sitthimnt This amounts to a pnuuut In \ and B 
np-Mtiulv, of Uh sums which they owed to ta<h o+hu 

\i) V own B w.000 inputs B accepts some of goods m deduction of 
the debt Uu <lcli\vi> ot the ^oods upiiitc-. as a put payment 

dj V desms B who owes linn Its 100, to stud him a note for Rs 1QD 
b\ post Th< fitht is disc hugid is soon as B puts into the post a Jetton eon* 
t onm^ tht note duh addusstd to \ 


Place for performance 
of promise where no 
application to be made 
and ao place fixed for 
performance. 


Performance of Reciprocal Promises. 

>!• When a umtrdot consists of reciproea promises to bo 
Promisor not bound simultaneously performed, no promisor 
to perform, unless reci- need jierfoi m his promise unless the 

KuC^'p.rfor^ r ,nli r^ iH l' W(lv ; ,nd to 

torm las reciprocal promise. 



jin i\m\x MJiniMii* lw\ 




] Hint* til torn. 


(a) 4 and b conti act that 4 shall dthvti gooda to* 13 to be paid fo bar 
B on dthvuy 

\ mtJ jh t (b liu i tlu *,oo Is uni s J» U u ui\ ind willing to pn foi 
the solids on dthwn 

i> nud not pa> joj tli 0 oo<K unless is it ul> ml willm to hhui 
them on paum nt 

(b) V and 13 conbait tint \ shill <khui O oolb to 11 it a pine to bo 
paid bv nivUltmntt- Hit hist nisi dm nt to b< paid on dilmt> 

V nttd not dihur unk-s j, is n »lj nil willing to p i\ tlu (n t insta) 
merit on dth\u\ 

f iMtd not piv tin hist inst dim nt nnltss \ is itudy ml wjlin to 
dthui tlu -,oods on j> unit nt of tlu hist instilment 


52 Wheie the oidu m w hit li iuipuxal piomises ut to 
be ptifonued is express! \ fixed bv the 
eoiitiut, tlit \ shall be pel tot nit d m 
lb it oi del , and an hue the oidti is not 
expressly fixed by the <ontta<1, they shall be peifonnul m 
that oidei \n 1 ik 1 i tlie intine ot the timsaction lequires 


Order of performance 
of reciprocal promises 


11ht$1>a1i Hty 

(a) \ and B <outiait tint V shall build n lioiw loi B at a fKt i pine 
\s pjomim to build the house must be pufonnul before lh jnomist to pay 
foi it 

(h) A and 13 <oiitjact tint 4 sjiall make over bis stock m trade, to i> it 
a fixed pine and H piomnes to giu <-e(imt\ loi the piyment of the money 
4 q piomise need not be pnionned until the suunty is given, foi the natmo 
ot the tiansution mpm s that 4 she uld have seuuity hr foie ho debut up 
his fctotk 

53 When a umti.ut contains leupiocal pioim&es md 
one paih to the contiact pie\ents the 
Liability of party pre- other fiom pel forming his piormst the 

venting event on which , 01jtla(t be.. rn.es amiable at tire op- 

e # ect> tion of the pait\ so picnented, and he 

is enttled to compensation fiom the 
othei paity foi any loss uhich he may sustain in conseqatme 
of the non peifoimniu e of the tontiact 

* 

Illu fiction 


\ and 0 rontiut tint 1; slnll tvoiU union wmk loi 4 bn a lit injnd 
mp€ts 13 is nub md willing to noult Mu woik luoidiiwh but 4 pit 
\uits lum fiom doin 0 so lIn rontiart is voidable at tlie option of I* and, 
if he tints to i<soud it In is mtitUd to hconci fiom A compuisatu u toi 
an% loss ulrnh In b n mciuud by it non pufoiuiante 
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54. When a contract consists of reciproc al promises, such 
that one of them cannot be performed, 
or that its performance cannot be 
claimed till the other has been per¬ 
formed, and the promisor of the pro¬ 
mise last mentioned fails to perform 
it, such promisor cannot claim the 
performance of the reciprocal promise, 
mid must make compensation to the other party to the con¬ 
tract for any loss which such other party may sustain by the 
noi.-performance of the contract. 


Effect of default at to 
that promise which 
should he first perform¬ 
ed in contract consist¬ 
ing of reciprocal pro¬ 
mises. 


lIluHtiationz 


(a) A hires B's ship to hike in am! comey, horn Calcutta to the Mauritius, 
a (at mo to he prouder! by A, B lecemtig a certain height foi its conveyance. 
\ dops not piovnle am eiugo tor the ship A ran not claim the performance 
of B's promise, and must make* compensation to It for the loss wluea B sum- 
tains by the non perfmmaw' of the contiact 

(h) A eoniiatth vuth B to execute cutani buildci’s \unk for a 5\ed price, 
B supphmg the heaflolding amt timbtr ncfissaij foL itie \uuk. B refuses to 
fuimsh any scaffolding 01 tunhci. and tht work cannot ho executed A need 
not <. v e< utc tlie muk, and 1> is hound to make compensation to A for any lim 
MUtwd to Inn. h\ tlu> non-p( llonnamc ot the emit'art 

(<) V (ontiads x\ itli B to dihvei to linn, at a specified price, ccituin mer- 
fh.mdrm on hoard a slop winch <annot nine !oi a month, and B engages to 
pt\ 1 oi (lie men innd]s(' withiu i week from ilit dab of the contract B does 
not p»\ withm the wetk \s pn nus< to diuvu need not he performed, and 
B mint mike compursafion 

id) V pi onuses B to sell tmn one hunched bales oi runt handise. to In 
denvnod m \l d«\ and B imimeo- \ to p,»\ foi them vuthm a month A 
does not d»li\*t molding to hrs promise Bs piomise to p.ij ru<d not he 
prilonmd, and \ must nurki com pi nsHtron 


Effect of failure to 
perform at fixed time 
in contract in which 
time is essential. 


55. When a party to a control t promises to do a certain 
tlmio 4 ,t oi before a specifier! time, or 
(cilain tilings nt or before specified 
times, and tails to do any snob filing 
at or Indore the specified time, the 
contrail, or so mu< h of it as has not 
been pet fanned, becomes voidable at the option of the pro¬ 
misee, it the intention of the parties was that time should be 
ot the essence ot the contrail. 

ft it was not the intention of the parties that time diouhl 
be of the essence of the contract, the 
contract does not become voidable by 
the failure to do such thing at or be¬ 
fore the specified time; but the pro- 


Effect of such failure 
wfaea time is not 
essential. 
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misee is entitled to compensation from the promisor lor any 
loss occasioned to him by such failure. 


If, in case of a contract voidable on account of the pro¬ 
misor’s failure to perform his promise 
Effect «f acceptance ,,t the time agreed, the promisee ai- 
< epts performance of such promise at 
any time other than that agreed, the 
promisee cannot claim compensation 
for any loss occasioned by the non-performance of the promise 
at the time agreed, unless, at the time of such acceptance, he 
gives notice to the piomisor of his intention to do so. 


of performance at time 
Other than that agreed 
upon. 


Agreement to do im- 56 ; Agreement to do an act im¬ 
possible ac:. powbli* in itself is void. 


A contract to dod an at t which after the < ontract is made, 
hc< nines impossible, or, by reason of 
Contract to do act some event which the promisor could 
afterwards becoming not prevent, uulnwful, becomes \oid 

impossible or unlawful. w hen the act becomes impossible or 

unlawful. 


When* one peT-.cn lies piomised to do something which he 
knew, or, with reasonable diligence, 
Compensation for W might him* known, and which the 

through non-perform- pnnnisee did not know to be imped¬ 
ance of act known to mi . f . i - 

he impossible or unlaw- slble 01 ^lawful, such promwoi must 

fill. make compensation to such promisee 

tor any loss which such promisee '-us- 
tains through 1 lie non-perform am e of the promise. 


lllustiatioH « 

(«) A agiees with B to disfoxu tiedsuie bv magic. The agreement i 
\oid. 

Ur) A and B conti. ut to nnuiy each other Before the tune fixed for tin 
uiuiiuge, A goes mad. The conti act becomes \oid. 

(0 A conti acts to raiui> B, being abeady imuried to C, and being for 
hidden by the law to whuh lie is subject to practise polygamy. A must mik* 
compensation to B for the loss caused to her by the non-perfoimance of hi 
promise. 

(d) A conti acts to take in cargo foi B at a foreign port. A*s Govemmen 
afterwards declaies war against the country m which the port is situated 
The contract becomes void when war is declared. 

(e) A conti acts to act at a theatre for six months in consideration of 
Bum paid in advance by B. On several occasions A is too ill to act. Th 
contract to act on those occasions becomes void. 
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57. Where persons reciprocally promise, firstly, to 

ceitain things which are legal, and, 
secondly, under specified circumstances, 
to do certain other tilings which are 
illegal, the first set of promises is a 
contract, but the second is a void agreement. 

llluKtiaUou 

4 ami B agioe thit A shall sell B a house foi 10,000 tuples, but Hut, 
if B tFos it as a gambling house, he nhall pay A 50 000 lupecb foi it 

Tin hist stt of unpiwal piomiws, pimtl), to »elt the house ami to pty 
10,000 aiptth lot it, is a contmt 

'J iif st(oiul wt is foi an unlawful object, nanuly, that B may use the 
houst as a gunbilug house and ib a \oid ngicemtnt 

58 In the ca^e of nil alternative piomise, one branch of* 
Alternative promise \\lu< h is legal and the other illegal, 

one branch being il- tile legal blanch alone can be enforced, 

legal. 

Illufitiahnu 


Reciprocal promises to 
do things legal, and alto 
Other things illegal. 


A md B ag a that \ shill po 1 000 iupe<s, foi whuh B shall aftowatds 
dtlnfj to A uthu net oi smu^gltd opium 

Hus j \ did iontiut to dtliui net 1 and \oid lgiumcnt ps to the 


opium 


Appropriation of payments* 

debtor, owing seieial disiimt debts to one 
poison, makes n payment to him, 
P a .y* either with express intimation, oi 
under (mumstames implying that 
the payment is to he applied to the 
discharge ot some paitnular debt, the pm merit, if accepted, 
must be applied au ordmgly. 


59 Where j 

Application of 
ment where debt to he 
discharged is indicated. 


tllu'ittaUoV’t 


(a) 4 o\us B among othu debts, 1 000 lupus upon a piomissory nofco 
which lulls dm on the hist lent He owes B no other debt of that amount 
On iln in si Jum 4 pa>« to B 1,000 mpem The payment is to be applied to 
the disc hat go of the piomi^oiv note* 

(h) A owes to B among othei debts, the sum of 567 rupees B writes to 
A and demands payment of this sum A sends to B 567 rupees Thb> pay 
meat is to bt applied to the dischaige of the debt of which B had demanded 
payment 


6o. Where the debtor has omitted to intimate and there 
are no other circumstances indicating 
to which debt the payment is to be 
applied, the creditor may applv it at 
his discretion to any lawful * debt 
actually due and payable to him from 


Application of pay- 
'< total whtre debt to be 
discharged is not indi¬ 
cated. 
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the debtor, whether ifs retoveiy is or is not haired by the law 
ni ioice ior the time being* as to the limitation ot suits. 

61. Where neithei part) makes any appropriation the 
payment shall be applied in discharge 
ot the debts in order of time, whether 
ihe\ aie oi aie not barred b) the law 
m force for the time being as to the 
It tlie debts aie ot equal standing, the 
payment shall be applied in discharge ot each proportionately. 

Contracts which need not be performed 


Application of pay¬ 
ment where neither 
party appropriates. 

limitation of ^uits. 


Effect of novation, 
rescission and altera¬ 
tion of contract. 


62 It the pal ties to a contract 
agiee to substitute a new contiact tor 
it, oi to lesciud oi alter it. the original 
<<mtia<t need not be peitoimed. 


I llusl i at «>n * 


[a) A owes monev to B multi i conti at It is agmd between A B and 
( that B shall thi ncclojth icecpt ( as his debtoi inshad of \ '1 lie old debt 

of A to B is it m end and ti new debt t om t lo B has bun contrae tul. 

(/a A owes B 10 0(H) hijmis V entcis into an ananurmnt with B and 
gives B i im>it!ra r < oi Ills {\ s) esiite foi *> 000 jupees in plan of ill ch 1>1 o{ 
TO 000 nipus This is a new conti act and extinguishes the old 

(c) V owo B 1000 nipus undo n rontiact B owes ( 10(H) mpecs B 

ouleis \ to (lull! ( \uth 1000 mpics m his boohs hut ( dots not assent tc 
tin moiiuimnt B still owes ( 1 (MH) rupees vnd no new conti id Ins been 
intend into 

63 E\eiv ])ioiiiN'(‘ mav dispense-* witli oi remit, wholly, 
oi in pait, the pci lonnam e oi the 
Promisee may dis- promise maele lo him, oi ma\ e\icml 

<■»'•■ *■»->».. ... 
a (ejit instead of it anv sBistaiiicm 
y\huh he flunks fit 

III i t nti on. 


on V ]»onuses to punt i pic inn loi B }> qftn waids fen bids ] nn to do 
< A is no longoi bound to perform the piomise 

(/' A (fflo ft > 000 nipus V pus to B md B aecepis m satuiniioi oi 
the while debt 2 (HM) nipus pud at tin time and place at which tin A 001) 
n>e>u wnc navabli J he whole debt is disc lunged 

(f) A o\\»s J> >000 rupees ( paw to J5 ] 000 nipus and B accepts them 

in s luhction of his elnm on \ Uns payment n a dne bulge of the w hoi 
f hum 

(//) A ow<s B undo n rontiact a sum of mom v the amount of whuli 
his not betn ism! nnul \ without ascortanimg the amount gnen to B aul 
{> * m satisfaction time of accepts the sum of 2000 mpees This is a dis 

charge of the whole debt, whatever tnav be 1 its amount 
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(t) A owes B 2,000 rupees, and jh also indebted to other creditors. } A 
waken an arrangement with his cieditors, including B, to pay them ft com* 
position of eight annas m the rupee upon their respective demands. Pay* 


ment to B of 1,000 rupees is a discharge of B’s demand. 

64. When a person at whose optiou a contract is voidable 
Consequences of «*sin<l h< it, the other party theretp 

rescission of voidable need not perform uny promise therein 
cotraet. ecu earned in which he is promisor. 

The party rescinding; a voidable con¬ 
tract, shall, if he has received any benefit thereunder from 
another party to such contract, restore such benefit, so far as 
may be, to the person from whom it was received. 

65. When an agreement is discovered to be void, or when 


. .Obligation of person 
who has received ad¬ 
vantage under void 
agreement or contrac?t 
that becomes void. 


*) contract becomes void, any person 
who has received any advantage under 
such agreement or contract is bound 
to restoie it, or to make compensation 
for it, to the person from whom lie re¬ 


ceived it. 


Illubtiatwns 


( a ) A pays B 1,000 rupees m consideration ol B’s promising to marry 
(\ A b daughter 0 is dead at the time of the promise The agreement 18 
void, but B must icpay A the 1.000 rupies 

{}>) \ contracts with B to dejrni to him 250 umunds of rice before the 
fust of May A deliver 180 rnaumls onl\ betoie that day. and none after. 
B mams the 180 maunds after the 1st of May He ia bound to pay A for 
them 

f<) V. a singei, contacts with B, the managei of » theatre, to smg at 
Ins theatte foi two nights m eveiy week during the next two months; and B 
•erigagts to pay her a. hundied tuptss foi each night's performance. On the 
sixth night, A wilfully absents Inmself fiom the fheatit. and B, in Conse 
quetite, resdnils the (ontiact B must pa\ A for the five nights on which she 
had Ming. 

(//) A (ontiacts to sing foi B at a (oneeit for 1,000 rupees, which are 
paid m achmin \ is too dl to sing V is not bound to make compensation 
to B foi tin loss of the piofits which B would have niadt it A had been able 
to smg, but must letund to B the 1,000 rupees paid in advance 

66. The rescission of a voidable contract may be commii- 

Mode of communi- u tea ted or revoked in the same man- 

eating or revoking ner, and subject to the same rules, as 

remission of voidable appl.v to the communication or re- 

contract. vocation of a proposal. 

67. If any promisee neglects or refuses to afford thy pro- 

Effect of neglect of ™ iwi rw ' ,0 “ a , b > Ex ilities for fl* per- 

promise to afford pro- tonn mice of his promise, the promisor 

mlsor reasonable fact- is excused by such neglect or refusal 

lities for performance, as to any non-performance caused 

thereby. 


33 
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Explanation .—in estimating tbe loss or damage arising’ 
from a breach of contract, the means which existed of reme¬ 
dying the inconvenience caused by the non-performance of tin? 
contract must be taken into account- 

Must ration t 

(<0 A contracts to sell and dehvci *50 itiuunds of saltpetie to I), at a 
ooftam price to Ik* paid on delivery. \ bleaks his piomue. B jh entitled to 

receive from A. by way of compensation, the sum, it any, hy winch the con* 

tract price fulls short of the priee 1m which B might have obtained >0 maunds 
of saltpetre of like (jinmtit.v at the time when the saltpetre ought to hive been 
delivered. * 

{b) \ hires B’s ship to go to Botnbav, and there take on board. on the 

find of January* a catgu which A is to piovide and to Inmg it to Calcutta, 

ttuv freight to he paid when earned. R's ship dot's not go to Bombay, but 
A has oppm tup dies of piocuung slidable conveyance for the cargo upon terms 

advantageous as those on which he had eharteied the ship. A avails him* 
naif of thoae opportunities, hut is put fo tumble and expense m doing so. A 
is entjlled to receive compensation from B in respect of mieh trouble and 
expense. 

{r) A contracts to buy ol B. at a stated price, 5ft tnaunda of uce, no time 
b^i|£ fixed for delivery A aftetwards infoims B that he will nt>t accept the 
r*ce if teqdeied to him. B is entitled to receive from A, hy way of eompen- 
W|tion. tfyo amount, d anv. by which the contract price exceeds that which B 
f‘W* ohtam for the uw at the time when A informs B that he will not adept it. 

hi) A contracts to buy B s slop for 60.000 rupees, hut breaks lus pi utilise 
A tuust pay to B, by wav ol mnpenmition, the ext ess, it anv, ol the contiaCt 
price over the price which B tan obtain foi the ship at the time of die hi each 
of promise 

(e) A, tlie ownei of a loat contracts with B to like a iaigo of jute to 
tyir/apufy foi sale at that place, starting on » specified dav. Tin lx>it, owing 
to stupe avoidable cause does not star! at the time appointed, whereby the 
amval of the cargo at Miuapur is delayed Ircvond the time when it would 
have aimed if the boat had «adcd according to the conttad Aftei that date, 
and hefoie the ainval ol the caigo, jhi pint ol jute hills Tim meas’iie of the 
compensation payable to B hy A is the ditfuemc between the price which B 
could have obtained ioi the outgo at Mirzipm at the time whtn it would 
have imivod d iorvvaided in due louise, and its maiket juice at the lime when 
it actually sulived 

{/) A contracts to rtpan Bs house in a ceitun miumt, and receives pay. 
moot m advance A repairs tlie house, hut not aeoouhng to contract. B is 
to iwover from A the cost of making the lepuim conform tidy to the 

jjswrtvnet. 

y ^ * contracts to let his ship to B for a year, from the 1 first of January, 
for a certain price. Freights use, and on the first of January, the hire ob 
^iMnahle foi the ahip is highei than the contract price A breaks his promise. 
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jBte mu4t pay to B, by way of compensation, a sum equal to the difference 
between the contract puce and the pact foi which B could hue a similar 
*hip toi a yeai on and Bom the fust of Jamiaiy 

( h ) 4 e onto acts to supply B with a cutam quantity of non at a fixed 

puce, helm? i highei price than that foi which A could piocure mi deliver 

the non 15 wrongfully lefuses to receive the non. B must pay to A, by 
way of compensation the diffeuiue between the conti id pncc of the non aim 
the sutn foi which A could have obtained and cklivci it 

(t) 4 duiveis to 13, a common can icu, a machine, to he com eve d, without 
delay, to As mill, inhuming B that his mill is stopped foi want of the 

machine B umtusonubly delays the dclivciy of tin machine, and 4, m con 

sequence loses a pi editable eontiact with the Government A is entitled to 
leeeivc fiom B, by way of compensation, the avuage amount of pioht which 
would have been made by the vvoiking of the mill dm mg the tune that deli 
vtly of it was delayed, but not the loss siist mud thiough the lo«s of the 
Governim nt conti act 

{) 4, having contacted with B to supply B with 1,000 tons ot iron at 

100 luptes a ton, to be dehvtied at, a stated turn, conuacts with *' foi the 

punha^e of 1 000 tons of non at 80 lupces a ion telling C that ho does so 

foi the puipo>e of peifoiming his conti act with B, 0 fails to perform his 

eontiact with A, who cannot piocuie othei non, and B m consequence, ies 
cmds the eontiact C must pay to A 20,000 rupees, being the pioht which 
A would have made by the pufoimance of hm eontiact with B 

{l) A conti acts with B to make and delivei to B, by a fixed day, for a 
specified puet, a certain piece o; machine*y. A does not deliver the piece, of 
machine ly at tlu time specified, and, m consequence of this, B is oobged to 
pioeuu anoihu at a highei puce than that winch he wa-» to have laid to A, 
and is pic vented fiom performing a contiiid which B had made with a time! 
pejson at the time of his eontiact with A (but which had not been then com¬ 
municated to A), and is compelled to make compensation for breach of that 
eontiact A must pay to B, by way of compensation the difference between 
the conti act puce of the puce of machine! y and the sum paid by B for 

uiothu, but not the sum paid by B to tlu ‘find prison by way of compen 

sation 

(/) A, a buddei, conti acts to euot ami finish a house by the first of 
♦Tallinn y, in oicki that B mav give possession of it at that time to 0, ic whom 
B has conti uttd to Id it \ is in fanned of the contract between B and C 
A builds the housi so badly that, befoie the hist oi lanuaiv it fnlla down 
and has to be i<-built by B, who, m constqmme, loses the unt which he wan 

to hau n reived fiom C, mcl is obliged to make compensation to C foi tin 

bleach oi his eontiact 4 must m ikt compensation to B toi the cod of re* 
budding ibo house foi the rent lost, and foj the compensation male to C 

(m) A sells certain merchandise to B, warranting it to bo of a particular 
quality, and B. m icliance upon this wananfy, sells it to C with a similar 
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wauitntv The* goods pi<vc to be? not accoidmg to the wamuitj and B be¬ 
comes hable to pav C a sum of mono by w<i> of ccmipensatroii B is entitled 

to be icimbmsed this sum by A 

(w) A conti uts to pay a sum of money to B on a day specified A does 
not pitv tin. man y on that dav B m coi^iqiincc of not moving the money 
on that dav is umbk to piv his debts and is totally mined A is not liable 
to make good to B anything except the ptinupal sum he contiacted to pav, 
togUho with intrust up to the day of payment 

(o' \ contiacth to dclivu 60 miimds of snipetre to B on the first of 
Januuiy it a ceitam price B afteiwaids before the fust of January coutiacts 
to sell the salpttie to C at a pi in hiffhct thin the muket pme A the first 
of lanuaiv A bleaks his piomise In estimating the cornpcn«atin i payable 

b\ A to B the maihit pucc of the first of Januan and not the piofifc tv Inch 

would have, misen to B flora the sale to C is to be taken into account 

(p) A coitiacts to seif and deliver 600 bales of cotton to B on a fixed day 
A knows nothing of B s mode of conducting his business A bleaks his 
promise, and B, having no cotton is obliged to close his mill A is not 
responsible to B for the loss caused to B by the closing of the milts 

(q) A contracts to sell and deliver to B cm tne first of January certain 
doth which B intends to manufacture into caps of a paittcular 1 md for 
Vbieb there is no demand except at that season The doth is not delivered 
till after the \ppointed time and too late tc be used that year in making caps 
B is entitled to receive fiorn A b\ way of compensation the different between 
the contract prue of the doth md its market price at the tune of delivery 
but not the profits which lie cxpictcd to obtain bv making caps nor the 
expenses which he lias been put to m making preparation for the ma lufacturc* 

(t) A a ship ownei contracts with B to convey him from Calcutta to 
Sydney m As ship sailing on the fust of Tannary, and B pavs to A by wav 
of deposit one half of his passage money The ship does not sail on the first 
of January, and B, after being m const quente detained in Oalrutti for some 
time and thereby put to shine expense proceeds to Svclney m another vessel, 
and, m eonscHpunee, anting too late m Sydney loses a sum of money 
A is liable to it pay to B hi* deposit with interest, and the expense t» which 
ht is put bv his detention in Cilcutta and the excess if any of the passage 
ttkmey paid for the second ship over that agreement upon fot the fnvt, but not 
the, sum of money which B lost bv arming in Sydney too late 


74 When a contract lias been broken, it a sum is named 


Compensation for 
breach of contract 


m the (ontidit as the amount to be 
paul in case ot such bieadi, or if the 


where penalty stipm- * out i ait contains any other stipulation 
ated for* by way of penalty, the parh complain¬ 

ing of the breach is entitled, whether 
or not actual damage ot loss is proved to have been caused 
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thereby, to receive from the party who lias broken the contract 
reasonable compensation not exceeding the amount so named 
or, as the case may be, the penalty stipulated tor. 

Explanation .—A stipulation for increased interest from the 
date of default may be a stipulation by way ot penalty. 

Exception .—When any person enters into any bail-bond, 
i©cognizance or other instrument of the same nature, or under 
the provisions of any law, or under the orders of the Central 
Government or of any Pjovincial Government, gives any bond 
tor the performance of any public duty or act in which the 
public are interested' he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum 
mentioned therein. 

Explanation .—A person who enters into a contract with 
Government does not necessarily thereby undertake any public 
duty, or promise to do an act in which the public are interested. 

Illustrations 

(a) A contracts with B to pay Rs 1,000 if he fails to pay B Rs 500 on a 
given day A fails to pay B Be. 500 on that day. B is entitled to recover from 
A Midi compensation, not exceed mg Rs. 1,000, as the Court considers reasonable 

(5) A contracts with B that, if A practises as a surgeon within Calcutta, 
hi will pay B Rs 5,000 A practises as a surgeon in Calcutta, B is entitled 
to such compensation, not exceeding Rs 5,000, as the Court considers resonable. 

(d A gives a recognizance binding him m a penaHv of Rs 500 to appeal 
m Court on a certain day He forfeits his recognizance He is liable to pay 
the whole penalty 

( d) A gives B a bond for the repayment of Rs 1,000 with interest at 12 
ptt cent at the end of six months, with a stipulation that m case jf default, 
i utmost shall be payable at the rate of 75 per cent from the date of default 
Thw is a stipulation by wav of penalty, and B is only entitled to recover from 
A such compensation ns the Conit considers reasonable 

(r) A, who owes money to B, a money lender, undertakes to repay him bv 
ddiveung to him 10 mattnds of giain on n reitam date, and stipulates that, 
in the event of his not delnenng the stipulated amount by the stipulated (lata 
he shall be liable to deliver 20 maiinds. This is a stipulation by way of 
penalty, and B is only entitled to reasonable compensation m case of breach. 

{/) A undertakes to repay V a loan of Rs 1.000 by five equal monthly 
instalments with a stipulation that m default of payment of any instalment, 
the whole shall become due This stipulation is not by way of penalty, end 
the contract may lie enforced according to its terms. 

^ (g) A borrows Rs. 100 from B and gives him a bond for Rs 200 payable 

by five yearly instalments of Rs 40, with a stipulation that, in deltfdl 4jf| 
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payment of any instalment, the whole shall become chie. Thi« is a simulation 
by way of ponaltv. 

75. A person who rightly leseinds a contract is entitled to 
Party rightfully res- compensation for any damage whic h 
cinding contract entii- he has sustained through the non-iul- 
led to compensation. filment of tlie contract. 

illuviiatio* 

A, a singer, contiacts vvitli B, the manugu of a thoatio, to smg at h»* 
theatre ioi two nights m oveiy weik riming the next two months, anil B 
engages to pay hei 100 rupees foi each nights perfoimance. On the mth 
night, A wilfully absents heiseli tiom the theatie, and B, in conseum nee. 
reminds the conti act. B is entitled to claim compensation loi tb*» damage 
which be has sustained through the non-fulfilment of the contract. 


CHAPTER Vll. 

SALE OF GOODS 

76 to 123, Repealed hy the Indian Sale of (too Is Aet, 
1930 (Art III of 1939) See. 65. 


CHAPTER VIII. 

OF INDEMNI1 r AND GUARANTEE 

124. A contract by which one party promises to s.vc the 

other from loss caused to him by the 
todeni " * conduct of the promisor himself, or hy 
tlie conduct of am other person, is 
called a “contract of indemnity.” 

Jllustiation 

A contracts to indemnify B against the consequent oh of any ptomdire* 
which C may take against B m icbped oi a mitaiu sum of 200 mures. This 
is a conhact of indemnity 

125. The promisee in a contract of indemnify, aiding 
Rights of indemnity within tlie scope of his authoiity, is 

holder when sued. entitled to recover from the promisor— 

(i) all damages which he may be compelled to pa> in 
any suit in respect of any matter to which the 
promise to indemnify applies; 
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(2) all costs which he may he compelled to pay in any 
such suit if, in bringing or defending it, he did 
not contravene the orders of the promisor, and 
acted as it would have been prudent for him to 
act in the absence of any contract of indemnity, 
or if the promisor authorized him to bring 01 
del end the suit; 


(J) all sums which he ma> ha\e paid under the terms 
of any compromise of any such suit, if the com¬ 
promise was not contiar\ to the orders of the 
promisor, and was one which it would have been 
prudent for the promisee to make in the absence 
of any conti act ot indemnity, or if the promisor 
authorized him to compromise the suit. 

‘contract of guarantee” is a contract to perform 
the promise, or discharge the liability, 
of a third person in case of his default. 
The peison who gives the guarantee is 
called the “surety”; the peison in 
respect of whose default the guarantee 
“principal debtor”, and the person to 

...x ^x»x_ is given is called the “creditoi”. A 

guarantee may be either oral or written. 

127. Anything done, or am promise made, lor the benefit 
of the principal debtor may be a 
Consideration for sufficient consideration to the surety for 
guarantee. giving the guarantee. 


126. A 

“Contract of guar¬ 
antee’” “surety” “prin¬ 
cipal debtor,” and 
“creditor”. 

is gh en is called the 
whom the guarantee 


niubtiaUaub 


(a) J» lMiuvsth A to sell ami delmn to him £<xxls on ciedit. A asnees* 
do so, piovidcd V will guaiantoe the payment of the price of the goods ( 
promises to guarantee the payment m consultlatjon ot As juoimso to iiuhvet 
tht goods This is a sufficient consideiaticm foi C\ promise 

ih) A sells and dehveis goods to If, V aliens aids leuuests A to 
to sue il foi the debt for a yeai and pi onuses that if he docs so, C will pav 

foi them m default of payment by B. A agues to foi bear as requested This 

is a sufficient consideiatiou foi C\ pinnule 

(c) A sells and dehveis goods to |i C ni towards, without consideiation, 

amecs to pay for them pi fault of P> The asncement is void 


128. 

Surety^ liability. 


The liability of the surety is eo-extensive with that 
of the principal debtor, unlc^ it is 
otherwise provided by the contract. 


IllmUatiitti 


A guauuifcees to D the payment of a bill of exchange by C. the acceptor. 
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The bill is dishonoured b> C A is. liable not only for the amount ot the bill 
4»ut ft Is for any interest and ehui ges which may have become due on it. 

129. A guarantee which, extends 
Continuing guar- to a series of transactions is culled a 
antee * “continuing guarantee.” 


Mutilations 

(a) A, in considufttiou that B will employ C m collecting the icnts of 
B’s zamindan, promises B to be responsible, to the amount of 5,000 tupeas. 
for the due collection and payment by C of thobe ients This is a continuing 
guarantee 

(b) A guarantees payment to B, a tea-dealer, to the amount of £100, for 
any tea he may from time to time supply to C. B supplies C with tea to 
above the value of £100, and C pays B for it. Afterwards B supplies C with 
tea to the value of £200. 0 fails to pay. The guarantee given by A was a 
•continuing guarantee, and ho is accordingly liable to B to the extent of £100 

(c) A guarantees payment to B for the price of five sacks of flout to be 
•delivered by B to O and to be paid for in a month. B delivers five sacks to 
0 C pays for them Afterwaids B delivers four sacks to 0, which (' does 
not pay for. The guarantee given by A was not a continuing guarantee, 
and accordingly he is not liable for thi puce of the four sacks 

130. A continuing guarantee may 
Revocation of conti- at any time be revoked by the surety, 

nixing guarantee. as to future transactions, by notice to 

the creditor. 

f {lustrations. 

(ft) A, in consideiation of B’s discounting, at Ah request, bills of ex 
change for C, guarantees to B, tot twelve months, the due payment of all 
such bills to the extent of 5.000 rupees B discounts bills for C to the extent 
of 2,000 rupees. Afterwards, af the end of three months, A revokes the 
guarantee The revocation discharges A from nil liability to B for any subse 
quent discount But A is liable to B for the 2,000 rupees, on default of 0. 

(b) A giiftiantees to B, to the extent of 10,000 rupees, that C shall pay 
ah the bill- 3 that B shall diaw upon him B draws upon C. C accepts tk* 
bill A gives notice of uvocation C dishonours the bill at mntmity A n 
liable upon Ins guarantee 

131. The death of the surety operates, in the absence of 
Revocation of conti- aIi . v contract to the contrary, as a 

nulng guarantee by revocation of a continuing guarantee, 

surety’s death. so far as regards future transactions. 
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132. Where two peisom contract with a third person to 
undertake a certain liability, and also 
contract with each other that one of 
them shall be liable only on the default 
ot the other, the third person not being 
a party to such contra* t, the liability of 
each of such two persons to the third 
person under the first contiact is not afteited by the existence 
ot the second contract although such thud person nny lurve 
been aware of its existence. 


Liability of two per¬ 
sons, primarily liable, 
not affected by arran¬ 
gement between them 
that one shall be sure¬ 
ty on other’s default. 


Jllushatton 

A and B make a joint and several promissoiy not* to C A makes it, 
in fact aa sinety for B, and C knows this at the time when the note in made 
The fact that A, to the knowledge of C made the note as surety for B, is no 
auxwei to a suit by C against A upon the note 

133 Any variance, made without the surety's consent* 
Discharge of surety m the terms of the contract between 

by variance in terms the principal debtor and the creditor, 

of contract. discharges the surety as to transactions 

subsequent to the variance. 


illustrations 

(a) \ becomes sure tv to C for Bs conduct as a manager m Cs bank 
Afterwards, B and C contia t withoid Ab consent that Bs salary fthall be 
raised, and that he shall become liable for one fourth of the losses on mar 
drafts B allows a custom* l to out draw and the bink loses a sum of money 
A is discharged from Ins niiutvship by the \ inane* made without his consent 
and is not liable to make cood this loss 

((/) V guaiantees C agnnst the misconduct of B m an office to which B 
is appointed bv C and of which the duties alt defined by an Act of the Legis 
lature By a subsequent Art the nntme of the office is materially altered 
Afterwaids, B misconducts himself A is dischaiged by the change from 
future liability under hin gumnntu though the misconduct of B iw m reaped 
ol a dutv not affected h\ the Intel Act 

(cl C agrees to appoint 1 at- his clak to sell goods it a yearly salary, 
upon \ a becoming surety to 0 foi B s duly accounting foi moneys received 
by him as such clerk Aftuwaids without Vs knowledge or consent, C and 
B agree that B should be pud l>> a com mission on the goods sold bv him and 
not by a fixed salary A is not liable foi subsequent misconduct of B 

(d) A gives to 0 a continuing guarantee to the extent of 8 000 rupees 
for any oil supplied by C to B on credit Afterwards B becomes embarrassed, 
and, without the knowledge of A, B and € contract that 0 shall continue to 
supply B with oil for retdv money, and that the payments shall be applied 
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to the then existing debts between B and 0. A is not liable 0 $ bifi guiuanfc©© 
toi any goods supplied aftci tins new anangement 

(U C contiacts to lend B 500 rupees on the 1f»t M^tch. A gum an tees 
repayment. 0 pays the 5,000 lupus to B on the 1st datmary A is dmchaiiied 
floin his liability, a** the umtiact h,is bun \mied nift^much as C might su* 
B tor the money beioie tin Nt ot Mauh 

134. The surety is discharged by tiny contract between 
Discharge of surety Oie creditor ond the principal debtoi, 

by release or discharge V which the principal debtor w 

of principal (debtor. released, or by any act or omission ot 
the (rediior, 4hre" legal consequence oi 
which is the discharge ot the prim iptil debtor. 

Wust i ai ions 


(a) A gats t, juuuanke t< (’ foi goods to ht supplied by 0 to B. C supplies 

goods to B, anti alteiwaids B lx tomes tmbaijH8M i d and contiacth with his 
cieditors (including 0) to assign to them his pioperty m eonsideiAtion of thur 

leimiug him from then demands lit it B i< it leased fiom big debt by the 

contiact with C, and A is disihaiged fiom Ins Mnetyahip 

(b) A contracts with B to glow a wop of ndigo on A’s land and tu 
deliver it to B at a fixed into and (’ guaianues As peifottiaance if this con 
fiact B diveits a stieam ot watei which is netesnaiy foi litigation ol 
land and theieby pievents him hum unsing tnt indigo ( is no longei liahh 
on his gnaiautee. 

(c) A contiacts with B ioi a fixed pnu to build a house ftp B within .» 

stipulated time, B supplying the necessan tmibei C gtiaiantcns \ * pei 

formance oi the contiact B omits to supply the tmibei C is disthaiged 
from hts suiftyship 


135. A contract 

Discharge of surety 
When creditor cam- 
pounds with, gives 
time to or agrees not 
to sue, principal deb¬ 
tor. 


between the cj editor and the principal 
debtor, by which the creditor makes a 
composition with, oi promises to give 
time to, or not to sue, the principal 
debtor, disc barges the surety, unless 
tlie surety assents to such contract. 


Surety not discharged 
when agreement made 
with third person to 
give time to principal 
debtor. 


136. TV here a contiact to give tune 
to the piincipal debtor is made by tin* 
creditor with a third person, and not 
with the piincipal debtor, the surety 
is not dim barged. 


IVuMiahon 

C, tb<? bolder of an ovoidnc bill of o\<hange diawn by A as sun ty foi B. 
and accepted b> R, contracts with M to give Uric to B. A is not iischaisul 
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137. Mere forbearance on the part of the creditor to me 
the principal debtor or to enforce any 
Creditor's forbear- other remedy against him does not, ill 
mm to me does not the absence of an> provision, in the 
discharge surety. guarantee to the contrary, discharge 

the surety. 


H hint Kit ton. 


B ovum to C a debt gmiiHiitoul b> A The debt becomes payable V does not 
sue B foi a year aftei the debt Ims buome payable \ is not dischaiaed iium 
his hui et>ship. 


138. Where there are co-sureties, a release b\ the creditor 

of one of them does not discharge the 
Release of one co- others; neither does it tree the surety 
surety does not dis- 80 released from his responsibility to 
* the other sureties. 

139. If the creditor does any act which is inconsistent 
with the rights of the surety, or omits 
to do any act which his duty to the 
surety requires him to do, and the 
e\enttial iemed\ of the surety himself 
against the principal debtor is thereby 

impaired, the surety is discharged. 


Discharge of surety 
by creditor's act or 
omission Impairing su¬ 
rety’s ^eventual reme¬ 
dy. 


/ IhlltHtUotlk 

(a) 1> contracts to build a dup foi ( ioi a inun sum, to b< paid bv ins 
Ailments as the woils nwrlus in tain stages \ becomes suteU to (’ foi B’s 
due pc’foinnmt of tin* (ontiact t . without tin Knowledge of V, ptepajs to 
B the hist two instalments \ dctlnugid hj this juopayimni 

(b) C hrids monel to B on the seem it j vt a joint and stveiai piaini^on 
note made in C s fa\oui h\ B .uui 1>> \ ns siu.tv loi B, together wth a bah 
of sale of B’s funotmt, wluth gins powti <o (’ to seP the Immture, ami 
i »pi> tin pi mods in dis( haige of th noU Suhst<immij. (’ kPs tin ‘mui 
tu u hut, owing to his misiondmt and wilful negligent*, oul.v a sm til piuo 
h u.neod \ is dis(longed fiom hdnht\ on Ur note 

iv A puts as appuntui to B. « ml i/iv<>s a guat uitee to it toi MS 
i»d< lit\ B promiHiH on lus pati that hi will, at lismi once a month, see M 
m do up the cash B omits to see this done as piomised, and M uiibu/A« 

V is not liable to B on his gusMtinioo. 

140. Where a guaranteed debt has become due, or default 
Rights of surety on Principal debtor to ]>erform u 

payment or perfor- guaranteed duty has taken {dace, tho 
m&nce. surefv, upon payment or performance 

of all that he is liable for, is invested 
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with all the rights which the creditor had against the principal 
debtor. 

141. A surety is entitled to the benefit of every security 
which the creditor has against the 
Surety^ right to be- principal debtor at the time when the 
neht of creditor’s secu- nm tiact pi suretyship is entered into, 
k* whether the surety knows of the 

existence of such security or not; and, if the creditor loses 
or, without the consent of the surety, parts with su<h security, 
the surety is discharged to the extent of the value of the 
security. 


Illusti ationa 

(a) C advance to B. lu** tenant, 2,000 lupus on ilu> gUurantc oi \ ( 

has abo a fuither c auiifcv io* tin '\8Q0 lupus bj i nuntgage of B’s furmtuie 
C CiUKil' 4 tin uunUage B buoims insolvent, ami ( sum A on bis guhianpe 
A is disehftifetd tiom liability to the amount oi the valiu ol the furniture, 

( b ) C, a creditor when advance to B is seemed by a deciee, receives also 
a guarantee foi that advance from V 0 afteiw nds takes B’g goods m cxe 
cution uncioi the dwiee, and tlun, without the knowledge of A, withdraws the 
execution A is dibcharged 

{€) A, as bUictj for B, makes a bond jointly with B to C, to se u e a loan 
fioin C to B. Afterwinds* obtains fiom B i fmthei secunty foi the same 
debt Subsequently, C gius up the ftuthu becunty A is not dib f huged 

142. Any guarantee which has been obtained by means 

Guarantee obtained ot misrepresentation made by the 

by misrepresentation creditor, or with his knowledge and 
Invalid. assent, concerning a mateiial part of 

the.transaction, is invalid. 

143. Any guarantee which the crediioi has obtained b\ 
Guarantee obtained means of keeping silence as to material 

by concealment in- circumstances is invalid. 

valid* 

« 

Illueirations 

{a) \ engages B tvs cloik to collect money foi him. B fads to areount 
for sou.o of his receipts, and A in consequence calls upon him l o funmh 
security for his duly accounting C gives his guarantee for B a duly account* 
tag. A does not acquaint 0 with B ,s pievmns conduct B aftei wains makes 
default The guarantee is invalid 

(b) A guarantees to C payment for iron to be supplied by him to B to 
the amount of 2,000 tons. B and C have privately agreed that B should 
pay five rupees pei ton beyond the market pi ice, such excess to be applied 
ip liquidation of an old debt This agieement is concealed from A. A is not 
liable us a surety 
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144, Where a person gives a guarantee upon a contract 
Guarantee on con- that the creditor shall not act upon it 

tract tbut creditor until another person lias joined m it m 
shall not act on It un- co-surety, the guarantee is not valid if 
til cosurety joins* that other person does not join. 

145, In every contract ot guarantee there is an implied 

promise by the principal debtor to* 
Implied promise to indemnify the surety; and the surety 
indemnify surety* entitled to recover from the principal 

debtor whatever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully. 

Illustration «, 

* («i) B is indebted to C, and A m study loi the debt C d< mauds ui>mont 

ficnu A, and on Ins refusal sues him fm the amount. A defends the suit 
havmg reasonable grounds fm doing mo. hut is compelled to pa> the amount 
of the debt with costs. He can lecover iiom B the amount paid oy him for 
costs, a* well i\b the principal debt 

(b) C lends B a sum of money, and A, at the icquest of B, accept*' a bid 

of exchange drawn b> B upon A to seciue the amount <\ the holdei of* the 

bill, demands payment of it fiom A, and, on As refusd to pay, sues him upon 
the bill A, not having reasonable gioundy toi so doing, defends tin suit, and* 
has to pay the amount of the hill and costs lie can lecover fiom B the 
amount of the bill, but not the sum paid foi costs, as theie was no leal gtound' 
loi de»ending the action 

(() A guarantees to C, to the extent of 2,000 nipces, a payment ioi rice to 
be supplied by C to B. € supplies to B nee to a less amount tha* *2,000' 

lupees, but obtains horn A payment oi the sum of 2,000 lupees in K^pect of 

the lice supplied A cannot ieco\ei from B more than the puce of the lice 
actually supplied. 

146, Where two or more persons are co-sureties for the 

same debt or duty, either jointly or 
Cosureties HaMe to severally, and whether under the same 
contribute equally. 0 r different contracts, and whether 

with or without the knowledge of each other, the co-sureties, 
in the absence of any contract to the contrary, are liable as 
between theinselves, to pay each an encjual share of the whole 
debt, or that part of it -which remains unpaid by the principal 
debtor. * 

Hlwtiations. 

ib) A, B and C are sureties to D for the suiti of 1,000 rupees lent to E, 
fc makes default in payment A, B and C are liable, as between themselves 
to pay l.flfifl rupees each. 

(b) A, B and 0 are sureties to D for the sum of 3,000 rupees lent to 
and there is a contract between A, B and C that A is to bo responsible to the 
extent of one*Quarter, B to the extent of one quarter, and C to the extent of 
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omvhulf K makes default m piyment. As between the sureties, A ih h&bla 
to pay 250 rupees, B 250 rupees, and (' 500 1 upeea. 

147. Co-sureties wlm ure bound in different sums,are liable 
Liability of co-sure- to pay equally as far as the limits of 
ties bound in different their respective obligations permit, 
suns. 


IllHHttaltOH*. 

( a\ A, B and C, ns sureties lot I), < utoi into three several bonds, oaeb 
in h different penalty, namely. A in the penalty of 10,000 rupees. B m that of 
■20,00ft rupees. C in that of 10,000 uipees. conditioned for i)’s duly wtountmg 
to K. D makes default to the extent <»• 00.000 rupees. A, B and (’ an eae^ 
liable to pay 10,000 rupees. 

(b) A. B and C, as sureties loi 1) < ntu into three several bonds ouch in 
a ddieiunt penalty, namrly, A in ilu* piuultv of 10,000 rupees. B m that of 
20,000 rupees, m thut ot 40.000 rupees, conditioned for l)\s duly accounting 
to B D makes default to the c'teul *>( 10,000 tupees A is liable to pay 10.00'i 
rupee's, and B and C 15,000 rupees ux b 

fc) A. B and (\ ns bum ties for !>. enlei into thiee several bonds, • at 1» 
Hi a different penalty, namely, A in tlx penaliv of 10,000 rupees, B rn that 
of 20,000 rupees, 0 in that of 10,000 rupe<s, conditioned for U\ duly account- 
mg to E I) makes default to the extent <*t 70,000 rupees A, B and V bin* 
‘to pay each the full penalty ol his bond 


CHAPTER XT 

OF BAILMENT 

148. A “bailment” is the delivery of goods by one person 

“Bailment,” “bailor” *“ •" u,thf ' 1 ; f " r «* me \™n***, upon a 
aiul “bailee” defined. contract that they shall, when the 
purpose is accomplished, be returned 
or otherwise disposed of according to the directions of the 
person delivering them. The person delivering the goods is 
called the “bailor”. The person to whom they are delivered 
is called the “bailee”. 

Explanation .—If a person already in possession of the 
goods of another contracts to hold them as a bailee, he thereby 
becomes the bailee, and the owner becomes the bailor, of such 
goods although they may not have been delivered by way of 
bailment. 
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149. Tin* delivery to tlie bailee may be made by doing 

, „ . ... any tiling which has the effect of 

putting the goods in the possession of 
the intended bailee or of any person 
authorised to hold them on his behalf. 

150. The bailor is bound to disclose to the bailee faults 

in the goods bailed, of which the bailor 
clone faults in gots f avure materially infer- 

bailed. fere with the use of them, or expose 

the bailee to extraordinary risks; and, 
if he does not make sucli disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the 
existence of such faults in the goods bailed. 


lUu&tiations. 

(tt) A leruln a hoist 1 , vs Inch he knows to bo vicious, to B. He does not 
disclose the fact that the home is vicious The home runs away B is thrown 
and mjnied A is lespousihJe to B foi damage sustained. 

(h) \ hues a (amage ot B. The carnage is unsafe, thought* B is not 
nwaie of it. and A ir> injured B ih lesponsible to A for the injury. 

151. In all cases of bailment the bailee is bound to take 

^ 4 . as much care of the goods bailed to 

Cure to be taken by , - a i 

J lmn as a man of ordinary prudence 

would, under similar circumstances, 
take ot his own goods of the same bulk, quality and value as 
the goods bailed. 

152. The bailee, in the absence of any special contract, 

Bailee when not lia- responsible for the loss, destruo 

ble for loss, etc. of tion or deterioration of the thing bail- 

thing bailed. ed, if lie has taken the amount of care 

ot it described in section 151. 

153. A contract of bailment is voidable at the option of 
Termination of bail- the bailor, if the bailee does any act 

ment by bailee’s act with regard to the goods bailed, in- 
inconsistent with con- consistent with the conditions of the 
ditions. bailment. 


fltuvttaUon 

K has to B, fm hue, n home for his own tiding B diivcs the horse u* 
hw enmuge ihis it,, at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods bailed, 
liability of bailee which is uot according to the condi- 
maktng unauthorized tions of the bailment, be is liable to 
use of goods balled. make compensation to the bailor for 
. . , „ ?ny damage arising to the goods from 

or during such use of them. 

34 
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lUustiationa . 

(a) A lends a hoise to B foi Ins own lidmg only, B allows C, a member 
of his family, to lide the horse. C rides with pare, but the uorso incidentally 
falls and is injured B is liable to make compensation to A for the mjuiy 
dope to the homo 

(b) A hues a hoist' m Calcutta fum 1$ expicsely to march to Bonaies. 
A ncles with due eaio, out mulches to Cuttack instead. The horse accidentally 
Calls and is nijeied A is liable to make compensation to B lor the injury to 
the home 

155. If the bailee, with ihe consent of the bailor, liases 
the goods of the bailor with his own 
goods, the bailor and the bailee shall 
have an interest, in proportion to their 
respective sliaies, in the mixture thus 
produced. 

156. If the bailee, without the consent of the bailor, mixes 
the ^oods of the bailor wdih his own 
goods, and the goods can he separated 
or divided, the pioperty in the goods 
remains iu the parties respectively; 
but the bailee is bound to bear the 
oi division, and any damage arising 


Effect of mixture, 
with bailor’s consent 
of his goods with 
bailee’s. 


Effect of mixture, 
without bailor's con¬ 
sent, when the goods 
can be separated. 


expense of separation 
from the mixture. 


Illubtuition 

A bails 100 bales of Litton uniked with a pailicular maik to B. R, with¬ 
out A’s consent, mixta the 100 baits with othei bales of his own, bearing a 
different rrmik A is entitled to have his 100 bales letuuiod, and B is bound 
to bear all the expense inclined in the scpaiation of the bales, and any other 
incidental damage 

157. If the bailee, without the consent of the bailor, 
Effect of mixture lllixes ^ ie Roods of the bailor with His 

without bailor’s X C on- ( . )Wn Roods, in such a manner that it is 
sent, when the goods impossible to separate the goods bailed 
cannot be separated, from the other goods and deliver them 
hack, the bailor is entitled to be com¬ 
pensated by the bailee for the loss of the goods. 

TUustiation 

A bails a barrel of Cape flow woith Rs. 4.5 to B. B, without A’s consent, 
mixes the flour with count]y flour of his own, worth only Rs. 25 a barrel. R 
must compensate A for the loss of his flour. 

158, Where, by the conditions of the bailment, the goods 
Repayment by bail- are to be kept or to be carried, or to 

” °f necessary **” have work done upon them by the 
* >e . bailee tor the bailor and the bailee is 

to receive no remuneration, the bailor shall repay to the bailee 
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the necessary expenses incurred by him for the purple of ‘ 
the bailment. 

159. The lender of a thing for use may at any '* 

„ , . . require its return, if the loan \ 

leSl^StomlJ .* 00 gratuitous even though he lent it 
a specified time or purpose. But 
on the faith, of such loan made for a specified time or pu$ 
pose, the borrower has acted in such a manner that fMjt 
return of the thing lent before the time agreed upon would; 
cause him loss exceeding the benefit actually derived byi 
him from the loan, the lender must, if he compels the return, 
indemnify the borrower for the amount in which the loss 
so occasioned exceeds the benefit so derived. 

160- It is the duty of the bailee to return, or deliver 
Return of goods bail- according to the bailor's directions, 

ed on expiration of the goods bailed, without demand, as 
time or accomplish- soon as the time for which they were 
ment of purpose. bailed has expired, or the purpose for 
which they were bailed has been accomplished. 

161- If, by the default of the bailee, the goods are.not 

Bailee*, responsibl- retimm1 /. or lendered ,.t tje 

lity when goods are not pmpet time, lie is responsible to the 
duly returned. bailor for any loss, destrut tion or dete¬ 

rioration of the goods from that time. 

162. A gratuitous bailment is terminated by the death 

Termination of gra- either of the bailor or of the bailee. 

tuitous bailment by 
death. 

163. In the absence of any contract to the contrary* the 

bailee is bound to deliver to the bailor, 

^^ aJ,OP entitl £f in ~ or according to his directions, any in¬ 
crease or profit from h J 

&-AiWfa crease or profit wincii may have ac- 

goods bailed. cnieil from the goods bailed. 

Illu&Littum. 

A leaveb a row in the custody of B to be taken caie of The eov/ ha» 

« calf B is bound to deliver the calf as well as the cow to A. 

164. The bailor is responsible to the bailee for any loss 
Bailor’s responsibl- wbkh tbe bailee may sustain by reason 

Hty to bailee. that the bailor was not entitled to 

make bailment, or to receive back the 
goods or to give directions lespeeting them. 

165. If several joint owners of goods bail them, the bailee 

_ . . , may deliier them back to, or accord- 

JffSS*' <W to the direction, of, one joint 

owner without the consent of all, in 
the absence of any agreement to the contrary. 
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i 166. If the bailor has no title to the goods, and the bailee, 
_ , .in good faith, delivers them back to, 

bte^^eiiv^^To' or according to the directions of the 
bailor without title, bailor, the bailee is not responsible to 
, owner in respect ot such delivery. 

167. If a person, other than the bailor- claims goods bail- 

Bight ot third per- 1 »\. nU ' y “Pity to the Court to stop 

•son claiming good* the delivery ot the goods to the bailor, 

hailed. and to decide the title to the goods. 

168. The finder of goods has no right to sue the owner 

Bight of finder of ior eompensution for trouble and 

goods; may sue for expense voluntarily incurred by him 

specific reward offered, to preserve the goods and to find out 
- the owner; but he may retain the goods 

against the owner until lie receives such compensation; and, 
where the owner has ottered a specific reward for the return 
of goods lost, the finder may sue for such reward, and may 
retain the goods until he receives it. 

169. When a thing which is commonly the subject of suie 

a* is lost, if the owner cannot with rea- 

commonlJ n on r S aL maf S0 ? able tound ’ « 1»« 

sell it. refuses, upon demand, to pay the law¬ 

ful charges of the finder, the finder 

may sell it— 

(1) when the thing is in danger of perishing or of los¬ 
ing the greater pari ot its value, or 

(2) w r hen the lawful chafes of the finder in respect of 
the thing found, amount to two-thirds of its value. 

170. Where the bailee has, in accordance with the pur- 

B&ilee’s particular lien. () f ihe bailment, rendered any 

service involving the exercise of lab¬ 
our or skill in respect of the goods bailed he has, in the 
absence of a contract to the contrary- a right to retain such 
goods unlil he receives due remuneration for the services he 
has rendered in respect ot them. 


Must) at ions. 

la) A delivers a rough diamond to I*, a jeweller, to he cut and polished, 
winch is Hfccudingb done. Ji is entitled to letum the stone till he is paid 
for the Bei vices he has rendered 

• W A. gives doth to H. a tailoi, to make into a coat. U pionusos A to 
deliver the coat as hoop as it is finished, and to give a tlnee month’s credit 
for the puce, ii is not entitled to retain the coat until he is paid. 

. • 171. Banker*, factors- wharfingers, attorneys ot a Hijrh 
General lien of bank- Court and policy-brokers may, in the 
iers. factors, wharftn- absence of a contract to the contrary, 
*«*• attorneys and retain, as a security for a sreneriii 
policy-brokers. balance of account, any goods bailed 
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then); but uo other persons have a right to retain as a secur¬ 
ity for sui h balance, goods bailed to them, unless there is an j 
express contract to that effect. 

Bailments of Pledges 

172. The bailment of goods as security for payment of 

. .. „ „ a debt or performance of a promise is 

The bailor is in this 
and W " nee defined - case called the “pawnor”. The bailee’ 
is failed tlie “pawnee”. 

173. The pawnee may retain the goods pledged* not only 

_ , . .. * for payment of the debt or the per- 

t&nJ ***** S S ° rf> " formance of the promise, but for the 
interest of the debt, and all necessary 
expenses incurred by him in respect of the possession or for 
the preservation of the goods pledged. 

174. The pawnee shall not, in the absence of a contract 

to that effect, retain the goods pledged 
Pawnee not to retain for any debt or promise other than the 
*tlJ! eb L° r debt or promise for which they are 

which goods pledged, pledged; but such contract, in the 
Presumption in case of absence of anything to the contrary, 
subsequent advance. shall be presumed in regard to subse¬ 
quent advances made by the pawnee.. 

175. The pawnee is entitled to receive from the pawnoT 
Pawnee's rijtfit as to extraordinary expenses incurred by him 

extraordinary expenses tor the preservation oi the goods 
incurred. pledged. 

176. If the pawnor makes default in payment of the debt, 
Pau nee’s right where "J P^formauce, at the stipulated time 

pawnor makes default. ot 11u * promise, in respect of which the 
goods were pledged, the pawnee may 
bring' a suit against the pawnor upon the debt or promise, and 
retain the goods pledged as a collateral security; or he may 
sell tlie thing pledged on giving the pawuor reasonable notice 
of the sale. 

If the proceeds of such sale are less than the amount due 
in respect of the debt or promise, the pawnor is still liable to 
pay the balance. If the proceeds of the sale are greater than 
the amount so due, the pawnee shall pay over the surplus to 
the pawnor. 

177. If a time is stipulated for the payment of the debt. 

Defaulting pawnor’s or , J™*«nnuW’e of the promise for 
right to redeem. winch the pledge is made, and the 

pawnor makes default in payment of 
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the debt of performance of the promise at the stipulated time, 
4ie may redeem the good* pledged at any subsequent time be¬ 
fore the actual sale of them; but he must, in that ease, pay, in 
addition, any expenses whic h have arisen from his default. 

178. Where a mercantile agent is with the consent of 

*iete* tor mercantile * lle <nvne / in t P^ sion °j ^ oods °, r | be 
nfamT doc uments of title to goods, any pledge 

made by him, when acting in the ordi¬ 
nary course of business of a mercantile agent, shall be as valid 
if he were expressly authorised by the owner of the goods to 
lUake the same; provided that the pawnee acts in good faith 
and has not at the time of the pledge notice (hat the pawnor 
has not authority to pledge 

Explanation —In this section, the expressions ‘mercantile 
agent’ and ‘documents of title’ diall have the meanings 
assigned to them in the Indian Sale of Goods Act, 1980. 

178A. When the pawnor has obtained possession of the 
goods pledged by him under a contract 

poswft^on^under void- ™5 1able u ‘" 1er *ctfon , li) or section 
able contract. 1JA .- but the contract has not been 

rescinded at the time of the pledge, the 
pawnee acquires a good title tr the goods, provided he acts in 
good faith and without notice of the pawnor’s defeet of title. 


PNjpe yvhere paw 
liar has only a limited 
Interest. 


179. Where a person pledges goods 
in which he has only a limited interest, 
the pledge is valid to the extent of that 
interest. 


Suits by Bailees or Bailors against Wrong-doers 

180. If a third person wrongfully deprives the bailee of 
Suit by bailor or bal- the use ot pos e^sion of the goods bailed, 

loe against wrong- or does them any injury, the bailee is 
. entitled to use su< h r emedies as the 

owner might have used m the like case if no bailment had been 
made; and either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 

181. W hatever is obtained by way of relief or compensa- 

fApportionment of re- ^ ali y such suit shall, as between 

lief or compensation the bailor and the bailee, be dealt with 
obtained by such -*tuls. according to tlieii respective interests. 
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CHAPTER XII 

AGENCY 

Appointment and Authority of Agents 

182. An “agent” is a peison employed to do any act for 

another or to represent another in deal* 
pril1 " ings with. third persons. The person 
t*pal defined. ff * w]l0ln SU( , b art i 8 done, or who is 

so represented, is called the “principal.” 

183. Any person who is of the age of majority according 

. to the law to which he is .subject, and 
a«r©nt! may emP ° 5 w h° I s of sound mind, may employ an 
agent. 

1$4. As between the principal and third persons any per- 

Who may be an :,*tnt. s » n become an agent but no person 
who is not of the age or majority and 
nf sound mind can become an agent, so as to be responsible to 
his principal according* to the provisions in that behalf herein 
contained. 

Consideration not 185. !So consideration is necessary 

“SS authority t0 ^ agency ‘ 

riiay be expressed or 186 . The authority of an agent may 
implied. be expiesscd or implied* 

187. An authority is said to be express when it is given 

Definition ot express by S ^ n . or 

and Implied authority, authority is said to be implied when it 

is to be inferred from the circumstances 
of the case; and things spoken or written, or the ordinary 
course of dealing, may be accounted circumstances of the case* 


lUuitiatwn 


A owns » shop m Serampur, living himself m Calcutta, and visiting the 
shop occasionally The shop is managed b> B, and ho is 111 the habit of 
ordenng goods from C m the name of A for the purposes of the shop, and of 
paying for them out of A’s funds with A’s Knowledge B has an implied 
authority fiom A to order goods from C in the name of A for the purposes 
of the sbon. 

188. An agent having an authority to do an act has to do 
Extent of agent’s every lawful thing which is necessary 
wihorlty. m order to do such act. 

An _ agent having an authority to carry on a business has 
Authority to do every lawful thing necessary for the purpose, 
usually done in the course of conducting such business. 
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Illu&hatiQHS . 


(a) A is employed by B, residing in London, to recover at Bombay a debt 
dua to B. A may adopt any legal process necessary for the purpose of recover* 
jug the debt, and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business ot a ship-buildei. 
B may purchase timber and other materials, and hire woihmen, for the pm- 


poses of carrying on the business* 

189. An agent lias authority, in an emergency, to do all 
, . such acts for the purpose of protecting 

011 ,V ” his principal from loss as would be done 
“ cmcr « ency ‘ by a person of ordinary prudence, in his 

own ease, under similar circumstances. 


lUushation t. 

<o) An agent loi mile nu»y have goods repanod if it be lieccv'try. 

(b) A consigns piousions to B at Calcutta, with duections to send them 
immediately to C at Cuttack. B may sell the provision* at Calcutta, if they 
will not bear the journey to Cuttack without snoilunr 


Sub-Agents 

190. An agent cannot lawfully employ another to perform 

, . acts which he has expressly or implied- 

delegate, *v undertaken to perform personally, 

unless by the ordinary custom of trade 
a sub-agent may, or, irom the nature of the agency, a sub¬ 
agent must, be employed. 

191. A “sub-agent” is a person employed by, and acting 

“Sub-agent” defined. uu, |7 \ 1,e . routro, ”( Ul<> ori «' il11 ' 1 ; '^ nt 
m tlie business of the agency. 

192. Where a sub-agent is properly appointed the prill- 

Prnrr-irntntlnn of ‘"‘P 4 * 1 s ° laI lls re « ;inIs !>**!“IIf>, 

principal b^sub-agent represented by the Mib-a-ent, and i- 
properly appointed. bound b # \ and responsible for his a<*ts, 
as if he were an agent originally ap¬ 
pointed by the principal. 

■Agent’s responsibili- T ! ,e ,«£«»< , is ^l'o'jSble to the prin- 
ty for sub-agent. cipai tor the acts of the sub-agent. 

The sub-agent is responsible tor his 
Sub-agent’s respon- ^ the agent, but not to tlie priu- 
gibility. cipai, except in c ase of fraud or wilful 

wrong. 

193. Where an agent, without having authority to do so, 
Agent’s responsible has “PPomt^l a person to act as a sub- 

ty for sub-agent ap- jhe agent stands towards such 

pointed without autho- person in the relation of a principal to 

agent, and is responsible for his acts 
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both to the principal and to third persons; the principal is not 
represented by or responsible for the acts of the person so 
employed, nor is that person responsible to the principal. 

194. Where an agent, holding an express or implied 
authority to name another person to act 
Relation between f or the principal in the business of the 
principal and person a o. em »y has named another person ac- 

Sga Stt! JZ . or.lin B ly ™,1, person is not a sab- 
ness of figen'.y* agent, but an agent ot the piintipal 

tor such part of the business of the 
agency as is entrusted to him 


Wuntiationg. 


[a) A dm ctn B, lus so,lj'*jtoi, to sell Ins estate by auction, and to employ 
an auctioned for the purpose B names C, an auctioneer to conduct the tale 
r ib not a sub agent, but As agent foi the conduct ol the sale. 

(b) A authorizes I>, a irita chant m (\ilcuUu, to ucover the months due to 
A tion) V & Co, B instincts D, a solicit 01 , to take legal pioeeidmgs against 
l' A fo , Jo: ihe lecoveiv of the mono. 1> is not a sub agent, but is *>uliutm 


joi A. 

195. In selecting 


such agent for his principal, an agent 
is bound to exercise the same amount 


Agent’s diitv in , 1 . 
naming Mich person. discretion as n man ot ordinary pru¬ 
dence nould exercise in his own case; 
and if he does this lie is not responsible to the principal for 
the acts or negligence ot the agent so selected. 


Wuttti alioHtf, 

U) A instincts B, a meielnmt. to buy a ship foi him. B employs a fchip 
sinuvoi ot good reputation to choose a ship toi V. The surveyor makes tile 
choice negligently and the ship turns out to be iinse«i\voith> and is lost. B 
is not, but the siuuyoi is, lespousibie to A. 

(b) \ consigns goods to B, a tnoichant, for sale. B, m due coutbe, em¬ 
ploys an auctioned in good ciedit to sell the goods of A, and allows the aui? 
Bourn to jeeeive the pioceuK ol the sale. The auctioneer aitci wards beeonus 
insolvent without havnur accounted foi the proceeds. B is not respousihU to 
A hn the dick owl* 


Ratification 

196. Where acts are done by one person on bchnli of 
Right of person n. but without his knowledge or 

to act* done tor him awharitv, he may elect to ratify or to 
without his anthoriy. disown such acts. If he ratify them, 
Effect of rafiftcation, the same effects will follow as if they 

had been performed by his authority 
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197 , Ratification may be expressed or may be implied in 
Ratification may be the conduct of the person on whose 
^expressed or imptted. behalf ihe arts are done. 

lllusuations. 

{a) A» without authonty, buys goods for R Afterwaids B sells them to 
*G on his own account; B’s conduct implies a ratification of the ouu.haso mods 
tor him bj A 

(b) A, without Bs authority, lends Bs money to C Afterwauih B accepts 
‘mterosts on the money from C. B » conduct implies a latihcation of the loan 

198, ]So valid ratification tan be 
Knowledge requisite made by a person whose knowledge of 
for valid ratification. the f a( .^ N () t the ( . ase j s materially 
defective. 

Effect of ratifying 199. A pel son ratifying any un- 
unauthorized act-form- authorized act done on his behalf ratifies 
tog part of a transac- t])e whole of tbe transaction of which 

such act formed a part. 

200 An act done by one person on behalf of another, 
without such other person’s authority. 
Ratification of nn- which, it done with authority, would 
authorized act cannot have the effect of subjecting* a third 
injure third person. person, to damages, or of terminating 
any right or interest of a third person, 
cannot, by ratification, be made to have such effect. 

llluvUations 


not being authouzed thereto bv B, demand* on behalf of B, the 
d a chattel, the property of B, from C, who is m possesion of it. 
This demand cannot he latificd by B, so as to make C liable for damages for 
his refusal to deliver. 

(6) A holds a lease fiom B, terminable on thice months’ notice. 0, an 
unauthoi ized person, gives notice of tcimmation to A The notice cannot be 
ratified by B, so as to be binding on A 

Revocation of Authority 

201. An agency is terminated, by the principal revoking 
Termination of agency. M 8 author5^,.or by the agent renounc- 
. 1U K the business of the agency; or by 

the business of the agency being completed; or by either the 
principal or agent dying or becoming «*f unsound mitid j or by 
the principal being adjudicated an im.vH’ent under the 
sion of any Act for the time being invlorce for the reRef.|$'s 
insolvent debtors. It* 
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202. Wliere the agent lias himself an interest in the pro¬ 
perty which forms the subject-matter 
Termination of agen- 0 f the agency, the agency cannot* in 
cy where agent has an the absence ot an express contract, be 
interest in subject- t millua ted to the prejudice of such 

interest. 


matter* 


llhtsti atwns 


{a) A gives authority to I> to sell Vs lauu, and to ray himself, out of the 
proceeds, the debts due to him horn A. A cannot revoke this authority, nor 
can it be terminated by his infinity or death 

(6) A consigns 1,000 bale 1 ' ol cotton to B, who has made advances to him 
on such cotton, and dosnes I» to sell the cotton, and to repay himself out of 
the price, the amount of hi* own ?.d\antes. A cannot revoke this authority, 
nor is it terminated by his insanity or death. 


203. The principal may, save as is otherwise provided by 

the last preceding section, revoke the 
When principal mav authority given to his agent at any 
revoke autho- ^ k4{) * th<j authority j la8 bee £ 

exercised so as to bind the principal. 

204. The principal cannot revoke the authority given to 
his agent after the authority has been 

W been exercised so far as regards such 

en acts and obligations as arise from i&cts 
aireadv done in the agency. 


Revocation 
authority has 
partly exercised. 


Illusti attorn 


(а) A authorizes B to buy 1,000 bales of cotton on account of A, and to 
pay for it out of Vs money lemannng m B s hands 13 buys 1,000 bales of 
cotton m his own name, so as to make himself personally liable for the price. 
A cannot revoke B’s authonty *-0 lai as tegaids payment for the cotton 

(б) A authmizes B to buy 1 00ft bales of cotton on account of A, and to 
pay for it out of Vs money lciti.immg m B’s hands B bavs 1.000 bales of 
cotton m A*s name and so a*, not to lender himself pt"-anally liable for the 
price. A can revoke JVs authonty to pay for the cotton 


205. Where there is an express or implied contract that 
the agency should be continued for any 
period of time, the principal must make 
compensation to the agent, or the agent 
to the principal, as the case may be, 
for any previous revocation or renun¬ 
ciation of the agency without sufficient cause. 

206- Reasonable notice must be given of such revocation 

(Notice of revocation \T'’ ^ 

or ren uncia tion , thereby resulting to the principal or the 

agent, as the case may be, must be 
made good to the one bv the other. 


Compensation lor re¬ 
vocation by principal 
or renunciation by 

agent* 
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207. Revocation anil renunciation 
Revocation and may be expressed or may be implied 
nunciation may be ex- the conduct of the principal or agent 
pressed or Implied. respectiv( .] y . 


, //tariff Iff (Off. 

A empowers B to let A’s house. Aftei wards A LtU U himself. This is an 
implied revocation ot B s uulhoui>. 


208. The termination of the authority 
When termination of of an agent does not, so far as regards 
agent's authority take* the agent, take effect before it becomes 
effect as to agent and known to him, or so far as regards 
as to third persons. third persons, before it becomes known 
to them. 

JlluHttal ions. 


{a) A directs B to soil good* lor lnm, and apices 1*) give B live per cent, 
commission on the price fetched l>y the goods A aiterviaids, by letter, re 
votes B’h authority. B after Urn iottoi is sent, hilt la ton* he receives it, sells 
the goods for 100 rupee?. The sale is binding on A, and B is entitled to five 
rupees as his commission. 

(&) A, at Madras, by leUei diricts B to sill ioi him some cotton Ivmg in 
a warehouse in Bombay, and altcruaids. by littm, leynbes lus authority to 
sell, and dircts B to send tin cotton to Madias. B. aftei teeming the second 

letter, enttus into a conti m t with <\ who Knows of the first letter, but not of 

the second, for the sale to him of the cotton t pays B th » money, with which 
B absconds. (”s payment is g<x>d as against \ 

(c) A directs B, Ins agent, to pay ceitam money to <*. A dies, and D 

takes out probate to his will. B, all<i W death, but Miote hearing of it, 

pays the money to ('. The payment is good as .manist D, the executoi. 


209. When an 


Agent’s doty on ter¬ 
mination of agency by 
principal’s death or in¬ 
sanity. 


agency is terminated by the principal 
dying or becoming of unbound mind, 
the agent is bound to take, on behalf 
of the representatives of his late prin¬ 
cipal, till reasonable steps for the pro¬ 
tection and preservation of the interests 
entrusted to him. 


210, The termination of the authority of an agent causes 
ilie termination (subject to the rules 
lieiein contained regarding the termi¬ 
nation of an agent’s authority) of the 
authority of sub-agents appointed by him. 


Termination of sub- 
agent’s authority. 
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Agents’ Duty to Principal 

211. An agent ib bound to conduct the business of his 
principal according to the directions 
Agent’s duty ti» con- given by the principal, or, in the 
HSL pchiV ' mV * absence of am such directions, accord- 
ing to the custom which prevails in 
doing business of the same kind at the place where the agent 
conducts such business. When the agent acts otherwise, if any 
loss be sustained, he must make it good to his principal, anil, 
if any profit accrues, he must account for it. 


lllu*tMltlOUK 


(<P A, an agent engaged in taming on ioi B a business. m uhnh it is 
the custom to invent from Oiue to tunc*, .‘it intrust, tile moneys which may 
he in hand, omits to m«.ke such investment A must make good to B the m* 
feiest usually obtained b> such investments. 

(b) B, a broker, in whose business it is not the custom to sell on credit, 
sella goods ol A on credit to (\ whose ciedil at tin time was very high. 0, 
before payment, bee onus insolvent B must make good the lose to A. 

212. An agent is bound to conduct the business of the 

Skill and dilijreiH'M a ^ U, - V with f skiH i,S is f W ' 

required from ageist. Pressed b * persons engaged in 

similar business, unless the principal 
lias notice of his want of skill. The agent is always bound to 
act with reasonable diligence, and to use such skill as he 
possesses; and to make compensation to his principal in respect 
ot the direct consequences of his own neglect, want of skill 
or misconduct, but not in respect of loss or damage which are 
indirectly or remotely caused b\ such neglect, want of skill or 
misconduct 


lUuatiations 

{a) V, <i rm ichant in Calcutta. has an agent, B. in London to whom a 
Mirn ol money is paid on Vs account, with otdois to remit B retains the 
money for a ion side) able time. in consequence of not receiving the money, 
becomes insolvent B is liable for the money and inteiest horn the day on 
which it ought to have boon paid, molding to the usual rate, and for any 
fin the** diHct to^s -as < >/.. by variation of late of exehmgo—but not further. 

(b) A, an agent for the sale of goods, having authority to well on credit, 
sells to B on credit, without making the proper and usual enquiries as to the 
solvency ol B. B, at the time of Muh sale, is insolvent, A must make com¬ 
pensation to his pnnoipal m respect oi any loss thereby unstained. 

(<•) A, an niaiuancc-brokei. employed by B to effect an insurance on a 
ship, omits to «ee that the usual clauses are inserted in the policy. The ship 
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is afterwards lost. In consequence of the omission of the clauses nothing calk 
be recovered from the umlerwiiters. A is bound to make good the loss to B. 

( d) A, a merchant m England, directs B, his agent at Bombay, who 
accepts the agency, to send him 100 bales of cotton by a certain ship. B, hav¬ 
ing it in Ins power to send the cotton, onnts to do so. The ship arrives safely 
m England. Soon after her amval the puce of cotton lises, B is bound to 
make good to A the piofit which lie might have made by the 100 halos of 
cotton at the time the ship armed, but not arn piofit he might have xnaae 
by the subsequent use. 

213. An agent is bound to render 

- . proper account* to bis principal on 

Agent's accounts. d^/i-md 

214. It is the duty of an agent, in eases of difficulty, to 
Agent's duty to oom- ,lf ’ e •> 11 reasonable diligence in com- 

municate with priud- luunieatmg with liis principal, and m 
pah ‘Peking to obtain his instruction- 

215. If an agent deals on his oun account in tbo business 

Right of principal ih * ^itliout first obtaining 

when agent deals on the consent of bis principal and ac~ 
his own account in quainting him with all material cir- 

business of agency cumstances which Lave come to his 

without principal’s own knowledge on the subject, the 
coaiAeI1 * principal m.i\ repudiate the transac¬ 

tion, if the case shown either that any material fact has been 
dishonestly concealed fiom him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 


lllu'tiativns. 

ftf 1 A diiects B to sell A\> tbUto B bu>^ tht t*+Ue for himself m the 
name of C. A, on (Woveiing dial B has bought tht estate for himself, may 
repudiate the sale, if he can -how that B li s dishonestly concealed any mate¬ 
rial fact, or that the sale has been disadvantageous to him 

(b) A directs B to sell A’s estate B, on looking over the estate before 

selling it, finds a name on the estate which s unknown to A. B informs A 

that he wishes to buy the estate for himself, but conceals the discovery of the 
mine. A allows B to buy, in ignorance oi the existence of the mme. A, on 
discovering ihat B knew of the mine at the time he bought the estate, may 
either repudiate or adopt the sale at his option. 

216. If an agent, without the knowledge of his principal* 
t x . deals in the business of the agency on 

his own account instead of on account 
dealing on his own ac- <\V principal, the principal is en- 
count in business of titled to claim from the agent any 

arenoy. benefit which may have resulted to 

him from the transaction* 
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Illustration, 


A dhects B, hi* agent, to buy a mtam house for him. B tells A it can- 
not be bought, and buys the house for himself. A nw» on disco von eg that 
B h«s bought the bonne, compel bun to sell it to A at tlv> price he gave for it, 

217. An agent may retain, out of any sums received on 
account of the principal in the business 
Agent's right of re- 0 f ^] le jw^ucv, all moneys clue to him- 

22£**i 0, Il 0£ «H^hJrs ill respect of advances made or 
account. P P expense* properly incurred by him in 
conducting such business, and also such 
lejuunerution as may he payable to him for acting as agent. 
Agent’s flrfy to pay 238 - Subject to such Reductions, the 
slims received for priri- agent is bound to pay to his principal 
dtoaL all sums received on his account. 

219. Tn file absence of any special contract, payment for 

tlie performance of any act is not due 

aeration becomes due. to tllf * until completion of 

such act; but an agen* may detain 
moneys received by him on account of goods sold, although the 
whole of Ihe goods consigned to him for sale may not have been 
sold, or although the sale may not he actually complete. 

220. An agent who is guilty of misconduct in the business 

a , _ of the agency is not entitled to any 

rem^en,M°oVfor busi- remuneration in respo<1 of that part of 
ness misconducted. Uu ’ business which he has miscon¬ 
ducted. 


lUut'tmtwnF. 

(tB A tmplms fi to avow) 1,00.000 rupees from C, and to lay it out on 
good security. B ucowis the 1,00,000 rupees and hijrs out 90,000 rupees on 
g(xnl seenuty, brt Jn>s out 10.000 irpt.es on security which he ought to have 
known to be bad, w hereby A loses 2,000 rupees. B is entitled to remuneration 
tor rccoveimg the 1.00,000 rupees and for investing the 90,000 s rupees. He is 
not entitled to any it numeration for investing the 10,(KM) lupees, and he must 
make good the 2,000 rupees to B. 

tf>) A employs B to reco\er 1,000 rupees from (\ Traough B’s misconduct 
the money not recovered. B is entitled to no remuneration for his services, 
And must make good the loss. 

221. In the absence of any contract to the contrary, an 

Agent’s Hen on nrln- n ^ nt jf entitled to ret « in goods, papers 
cipt&Tg property* nnc | other property, whether movable* 
or immovable, of the principal received 
by him. until the amount due to himself for commission, 
disbursements and services in respect of the same has been, 
paid or accounted for to him. 
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Principal’s Duty to Agent. 

222. Tbe employer of an agent is bouu<l to indemnify him 

Agent to be Inrtemnt- against the consequences ot all lawful 

lied ag ainst conseqfien- acts done by such u$ent iu exercise Ot 
ces of lawful acts. tiie authority conferred upon him. 

llht'ttiaUnns 

(u) B, at Singipm, nuclei uistiuctions liom A of Calcutta, contiaets with 
0 to <Uliver certain goods to him A does not send ihe goods to B, and C' 
sue> B foi bleach of conti net 1> mfoims A of the slid and A noth misses him 
to defend th* suit B defends the suit, and s compelled to pay damages and 
cosK and imrns expenses \ is liable to B hu such damages, <ost» ami 
expenses 

(6) B, a luokei at Calcutta by the oidcis ot A, i met chant tlieio, con¬ 
tracts with V I oi the pm chase ot JO casks of oil foi A Afterwards A lefuses 
to leceive the oil, and C sues P» B mioims, A, who lipudiates the contiact 
ultogethei B detench, hit unsuccessfully, and has to jay damages and costs 
and jmais expenses A u haole to B foi such damages, costs and expenses 

223. Where one person employs another to do an act, and 

Agent to 
lied against 

of acta _ . _ , . 

good faPii. that act, though it causes an injury 

to the rights ot thud pet sons 


the agent does the act in good taith, 
i>e Indemni f] ie employer is liable to indemnify 
e °!inn » Ue St the agent against the consequences of 


niiishatHtus 


(«) A a dtuee holdei mo entitled to execution of Bs good- lcqinus the 
oftaci of the remit to hu/* ceitam goods, icpiosnting them to he the goods 
oi B The ofhcci seizes tin goods, and is sued bv (, the tiue mines of the 
goods 4 is liable to indetmuh the officei ioi the sum which he is compelled 
to pay to (’. in consequence of obeying As duections. 


ib) B, at the mpiest <>| 4, sells goods m tin possession of A. but which 
A had no light to djRponc o! B does not know tins, ami hand* oveu the pio- 
Mods of the sale to 4 Alim wauls (\ ihe tine owner of the goods, hues B and 
iocovets the \ahie of the goods and costs 4 is luihle to indemnify B foi what 
he lias hern compelled to pax to C and loi Bs own expenses. 


224. When one person employs another to do an act 
„ ... which is criminal, the employer is not 

plover oJ^apeiU to iIoTa” lii,bl< * to tlle a .^ u ‘- upon an 

criminal act. express or an im])lxed promise, to in- 

deimufv him against the consequences 
g£ that act. 
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7 202. Whe«ei the fcgtoi has himself an -interest; i^tj^po- 

Termination off which * orm s. the, ^jecVmattec 

agency *$Sto agent of the agency, the* agency cannot* d«S 
has an interest in sub- the absence of an express contract, be 
ject-znatter. terminated to the prejudice of such 

interest, 

i Illustrations . 

(a) A gives authority to B to sell A’s land, and to pay himself, out of the 
proceeds, the debts due to him from A, A cannot revoke this authority, 
nor can it be terminated by his insanity or death. 

(b) A consigns 1,000 bale.: of cotton to B, who has made advances to 
him on such cotton, and desires B to sell the cotton, and to repay himself 
Out of the price, the amount of his own advances. A cannot revoke this 
authority, nor is it terminated by his insanity or death. 

203. The principal may, save as is otherwise provided by 
the last preceding section, revoke the 
authority given to his agent at any 
time before the authority has been 
exercised so as to bind the principal. 

204. The principal cannot revoke the authority given to 

his agent after the authority has been 
W i!lY« partly exercised so far as regards such 
partly exorcised. acts and obligations as arise from acts 

already done in the agency. 

Illustrations. 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A’s money remaining in B’s hands. B buys 1,000 
bales of cotton in his own name, so as to make himself personally liable 
for the price. A cannot revoke B’s authority so far as regards payment 
for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A’s money remaning in B’s hands. B buys 1,000 
bales of cotton in A’s name and so as not to render himself personally liable 
for the price. A can revoke B’s authority to pay for the cotton. 

205. Where there is an express or implied contract that 

the agency should be continued for any 

Compensation for period of time, the principal must make 

revocation by princi- compensation to the agent, or the agent 

SS"™ * t( > ^8 principal, as the case may be, 

for any previous revocation or renun¬ 
ciation of the agency without sufficient cause. 

206. Reasonable notice must be given of such revocation 

or renunciation; otherwise the damage 

Notice of ravoca- thereby resulting to the principal ©r the 

on or renunciation. a g en t, as the case may be, must be 

made good to the one by the other. 

35 


When principal 
may revoke agent’s 
authority. 
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.J&SSSpS-S, 

prostM or Implied. 


3$?. %vqestfcp and renunciation 
may be e*p«w?sed or may be imjpjied 
in tye opuduc| of tlj§ prra<npU or qg£9^ 
respectively, > 


Illustration. 

A empowers B to let A’s house. Afterwards A lets it himself. This 
is an implied revocation of authority. 

208. The termination of 
authority of an agent does not k sp far 
as regards the agent, take effect before 
it becomes known to him, or so far as 
regards third persons, before it becomes 
known to them. 


When termination 
of agent’s authority 
takes effect as to 
agent and as to third 
persons. 


Illustrations . 

(a) A directs B to seM goods for him, and agrees to give B five per cent, 
commission on the price fetched by the goods. A afterwards, by letter, 
revokes B’s authority, B after the letter is sent, but before he receives it, 
sells the goods for 100 rupees, The sale is binding on A, and B is entitled 
to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton lying 
in a warehouse in Bombay, and afterwards, by letter, revokes his authority 
to sell, and directs B to send the cotton to Madras. B, after receiving the 
second letter, enters into a contract with C, who knows of the first letter, 
but not of the second, for the sale to him of the cotton. C pays B the money, 
with which B absconds. C’s payment is good as against A- 

(c) A directs B, his agent, to pay certain money to C. A dies, and D 
t^kes out probate to bis wiU. B, after A’s death, but before hearing of it, 
pays the money to C, The payment is good as against D, the executor, 

209. When an agency is terminated by the principal 
dying or becoming of unsound mind, 
Agent’s duty on ter- agent is bound to take, on behalf 

mination of agency by of the representatives of his late pria- 
prlncipal’s death or cipal, all reasonable siepa for the pro- 
insanity. tection and preservation of the interests 

entrusted to him. 


210. The termination of the authority of an agent causes 

Termination of tub- ^ le . termiua ^ on (object to the rules 
meant 1 ! authority herein contained regarding the termi- 

** y ‘ nation of an agent’s authority) of tie 

authority of sub-agents appointed by him. 
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A#*nt** Duty ta 

211. An agent is bound to conduct the business of faif 
f principal according to the directions 

<con£S^ # f «L Ven by , tb€ + ? r> in 

psTibiiriinirt absence of any such directions, accord¬ 

ing to the custom which prevails ih 
doing business of the same kind at the place where the agent 
conducts such business. When the agent acts otherwise, if awjr 
loss be sustained, he must make it good to hjs principal, and, 
if any profit accrues, he must account for it. 


Illustrations . 

(a) A, an agent engaged in carrying on for B a business, in which it is the 
custom to invest from time to time, at interest, the moneys which may be in 
hand, omits to make such investment. A must make good to B the interest 
usually obtained by such investments. 


(b) B a broker, in whose business it is not the custom to sell on credit, 
sells goods of A on credit to C, whose credit at the time was very high. C, 
before payment, becomes insolvent. B must make good the loss to A. 


Skill and diligence 
required from agent. 


212. An agent is bound to conduct the business of the- 
agency with as much skill as is gene¬ 
rally possessed by persons engaged in 
similar business, unless the principal 
has notice of his want of skill. The agent is always bound to 
act with reasonable diligence, and to use such skill as he 
possesses; and to make compensation to his principal in respect 
oi the direct consequences of his own neglect, want of skill 
or misconduct, but not in respect of loss or damage which are 
indirectly or remotely caused by such neglect, want of skill or 
misconduct. 


Illustrations. 

(a) A, a merchant in Calcutta, has an agent, B, in London to whom a 
sum of money is paid on A’s account, with orders to remit. B retains the 
money for a considerable time. A, in consequence of not receiving the 
money, becomes insolvent. B is liable for the money and interest from the 
day on which it ought to have been paid, according to the usual rate, and for 
any further direct loss—as e.g., by variation of rate of exchange—but not 
further. 

(b) A, an agent for the sale of goods, having authority to sell on credit, 
*ells to B on credit, without making the proper and usual enquiries as to the 
solvency of B. B, at the time of such sale, is insolvent. A must make com¬ 
pensation to his principal in respect of any loss thereby sustained. 

(e) A, an insurance-broker, employed by B to effect an insurance on a 
«hip, omits to see that the usual clauses are inserted in the policy. The ship 
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is afterwards lost. In consequence of the omission of the clause nothing can 
be recovered from the Underwriters,* A Ts bound ' to make good the loss 
toB. 

(d) A, a merchant in England, directs B, his agent at Bombay., who 
accepts the agency, to send him 100 bales of cotton by ascertain ship. B, having 
it in his power to send the cotton, omits to do so. The ship arrives' safely hr 
England. Soon after her arrival the price of cotton rises. B is bound to 
make good to A the profit which he might have made by the 100 bales of 
cotton at the time the ship arrived, but not any profit he might have made 
by the subsequent rise. 

213. An agent is bound to render 
Agent’s accounts. proper accounts to his principal on 
demand. 


214. It is the duty of an agent, in cases of difficulty, to 
Agent’s duty to Ufie }, h reasonable diligence in com- 

communicate with municating with his principal, and ill 
principal. seeking to obtain his instruction. 

215. If an agent deals on his own account in the business 
of the agency, without first obtain¬ 
ing the consent of his principal and 
acquainting him with all material cir¬ 
cumstances which have come to his 
own knowledge on the subject, the 
principal may repudiate the transac¬ 
tion, if the case shown either that any material fact has been 
dishonestly concealed from him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 

Illustrations. 


Right of principal 
when agent deals on 
his own account in 
business of agency 
without principal’s 
consent 


(a) A directs B to sell A’s estate. B buys the estate for himself in the 
name of C. A, on discovering that B has bought the estate for himself, may 
repudiate the sale, if he can show that B has dishonestly concealed any 
material fact or that the sale has been disadvantageous to him. 

(b) A directs B to sell A's estate. B, on looking over the estate before 
selling it, finds a mine on the estate which is unknown to A. B informs A 
that he wishes to buy the estate for himself, but conceals the discovery of 
the mine. A allows B to buy, in ignorance of the existence of the mine. A 
on discovering that B knew of the mine at the time he bought the estate, 
may either repudiate or adopt the sale at his option. 


216. If an agent, without the knowledge of his principal, 
deals in the business of the agency on 


Principal’s right to 
benefit gained by 
agent dealing on his 
own account In bus!* 
nets of agency. 


his own Recount instead of on account 
of his principal, the principal is entitled 
to claim from the agent any benefit 
which may have resulted to him from 
the transaction. 
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$ Illustrations* m f 

A directs B, his agent, to buy a certain house for him. B tells A it can¬ 
not be bought, and buys the house for himself. A may, on discovering that 
B has bought the house, compel him to sell it to A at the price he gave 
for it. 

217. An agent may retain, out of apy sums received on 
account of the principal in the business 
Agent’s right of of the agency, all moneys due to him- 
retainer out of sums ge if j n reS pg C fc 0 f advances made or 

account . 011 prmcipa * expenses properly incurred by him in 
conducting such business, and also such 
remuneration as may be payable to him for acting as agent. 

Agent’s duty to 218. Subject 1q such deductions, 
pay sums received for the agent is bound to pay to his prinoi- 
principal. p a ] a ]} fiU m s received on his account. 


numeration becomes 
due. 


219. In the absence of an> special contract, payment for 

^ the performance of any act i^ not due 

When agent’s re- to the agent until the completion of 
such act , but an agent may detain 
moneys received by him on account of 
s^ods sold, although the whole of the goods consigned to him for 
sale may not have been sold, or although the sale maj not be 
actually complete. 

220. An agent who is guilty of misconduct in the business 

of the agency is not entitled to any 
Agent not entitled to remuneration in respect of that part of 

remuneration for bu- u i , • 

the business which he has mis- 


sines* misconducted. 


conducted. 


Illustrations . 

(a) A employs B to recover 1,00,000 rupees from C, and to lay it out on 
good security, B recovers the 1,00,000 rupees and lays out 90,000 rupees on 
good security, but lays out 10,000 rupees on security which he ought to have 
known to be bad, whereby A loses £,000 rupees. B is entitled to remunera¬ 
tion for recovering the 1,00,000 rupees and for investing the 90,000 rupees. 
He is not entitled to any remuneration for investing the 10,000 rupees, and 
he must make good the £,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through B's mis¬ 
conduct the money is not recovered. B is entitled to no remuneration for 
lus services, and must make good the loss. 

221. In the absence of any contract to the contrary, an 
agent is entitled to retain goods, papers 

Agent’* Her* on and <>ther property, whether movable or 
pr nc pal * property. immovable, of the principal received by 

him, until the amount due to himself for commission, disburse¬ 
ments and services in respect of the same has paid 

or accounted for to him. i ^ 
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Principal's Duty to Agent. 


222. The employer of an agent is bound to indemnify* 


t Agent to be tnd«m<* 
nified against conse¬ 
quences of lawful acta. 


him against the 
lawful acts done 
exercise of the 
upon him. 


consequents of all 
by such agent in 
authority conferred 

i i . 1 


Illustrations . 


(a) B, at Singapur, under instructions from A of Calcutta, contracts 
with C to deliver certain goods to him. A does not send the goods to B, 
and C sues B for breach of contract. B informs A of the suit, and A 
authorizes him to defend the suit. B defends the suit, and is compelled to 
pay damages and costs, and incurs expenses. A is liable to B for such? 
damages, costs and expenses. 


(b) B, a broker at Calcutta, by the orders of A, a merchant there, con¬ 
tracts with C for the purchase of 10 casks of oil for A. Afterwards A refuses 
to receive the oil, and C sues B. B informs A, who repudiates the contract 
altogether. B defends, but unsuccessfully, and has to pay damages and costa 
and incurs expenses, A is liable to B for such damages, cost and expenses. 


223. 'Where one person employs another to do an act, and 
the agent does the act in good faith,. 
Agent t© ^ be in- the employer is liable to indemnify the 
sequences of actifdone agent against the consequences of that 

in good faith. act, though it causes an injury to the 

rights of third persons. 


Illustrations, 

(a) A, a decree-holder and entitled to execution of B’s goods, requires 
the officer of the Court to seize certain goods, representing them to be th© 
goods of B. The officer seises the goods, and is sued by C, the true owner of 
the goods. A is liable to indemnify the officer for the sura which he is com-, 
pelted to pay to C, in consequence of obeying A'a 

" * * t * 

(b) B, at the request of A, sells goods in the possession of A, but which 
A had no right to dispose of. B does not know this, and hands over 
the proceeds of the sale to Afterwards C, the true owner of the goods, 
sues Band recovers the value of the goods and costs. A is liable to indemnify 
B for what he has been compelled to pay to C and for B’s own expenses. 


224. When one person employs another to do an act which 
' ,L ~ is criminal, the employer is not liable 

* df 1 to the agent either upon fin express or 
wnployar of. agent to ftn implied p roffi ise, to indemnify him 

against the consequences of that act. 


do A criminal act. 
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<M) A emm BloMt C, and Agree* to foidethtfffy him AgAhut all 
coBWstiliedbe of the Act. B thereupon BAats C, and has to pay damages to C 
fSr so d<&&. A is dot BABTe td iddetAMiy B for those damages. 

(B) B, the proprietor of a newspaper, publishes, at A’s request, a libel 
upon C in the paper* and A agrees t q indemnify B against the Consequences 
of the publication* and all coats and damages of any action in respect thereof. 
B is sued by C and has to pay damages, and also ihcurs expenses. A Is not 
liable to 8 Upon the Indemnity. 

Compensation to 225 ‘ T ^e principal must make 
agent for injury caua- compensation to his agent in respect of 
ed by principal’s neg- injury caused to such agent by the 
lect * principal’s neglect or want of skill. 


Illustration. 

A employs B as a bricklayer in building a house, and puts up the scaffold¬ 
ing himself. The scaffolding is unskilfully put up, and B is in consequence 
hurt. A must make compensation to B. 


Effect of agency on contract with third persons. 

226. Contracts entered into through an agent, and obli¬ 
gations arising from acts done by an 
agent, may be enforced in the same 
manner and will have the same legal 
consequences, as if the contract^ had 
been entered into and the acts done by the principal in person. 


Enforcement and 
consequences of 
agent’s contracts. 


Illustrations. 

(a) A buys goods from B, knowing that he is an agent for their sale, but 
hot knowing who is the principal. B’s principal is the person entitled to 
claim from A the price of the goods, and A cannot, in a Suit by the principa l # 
set-off against that claim a debt due to himself from B. 

(b) A, being B’s agent with authority to receive money on his behalf* 
receives from, C a sum of money due to B. C is discharged of his obligation 
to pay the sum in question to B. 


227. When an agent does more than hb Is Suth^Hzed to 

m&mSSST* 8e$itafced .from the part which is beyond 
nis authority, so tallich dfely of what 
toft dm as 18 within His Authority, il bidding & between him and 
his principal. 
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Illustrationi 

A, t being owner of a ship and cargo, authorises B to procure an insurance 
for 4,000 rupees on the ship. B procures a policy few 4,000 rupees on the ship, 
and another for the like sum of the cargo* A is bound to pay the premium 
for the policy on the ship, but not the premium for the policy on the cargo. 


228 Where an agent does more than he is authorized to 
do, and what he does beyond the scope 
Principal not bound of his authority cannot be separated 

when exceas of agent’s from what is within it, the principal is 
a kl Ct not bound to recognize the transac¬ 

tion. 


Illustration . 

A authorises B to buy 500 sheep for him. B buys 500 sheep and 200 
lambs for one sum of 6,000 rupees. A may repudiate the whole transaction. 
229. Any notice given to or information obtained by the 
agent, provided it be given or obtained 
Consequences of the course of the business transacted 
notice given to agent. by him for the principal, shall as 

between the principal and third parties, have the same legal 
consequences as if it had been given to or obtained by the 
principal. 


Illustrations . 

(a) A is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of the treaty for 
the sale, A learns that the goods really belonged to D, but B is ignorant of 
that fact. B is not entitled to set*off a debt owing to him from C against 
the price of the goods. 

(b) A is employed by B to buy from C goods of which C is the apparent 
owner. A was, before he was so employed, a servant of C, and then learnt 
that the goods really belonged to D, but B is ignorant of the fact. Inspite 
of the knowledge of his agent, B may set-off against the price of the goods 
a debt owing to him from C. 


Agent cannot perso¬ 
nally enforce, nor be 
bound by, contracts 
on behalf of principal. 


230. In the absence of any con¬ 
tract to that effect, an agent cannot 
personally enforce contracts entered 
into by him on behalf of hip principal, 
nor is he personally bound by them. 


Presumption of con- Such a contract shall be presumed 
tract to contrary. to exist in the following cases:—* 

(1) where the contract i* made by an agent for the sale 
t or purchase of goods for, a merchant resident 
abroad: 
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(2) where the agent does not disclose the name of hie 

principal; 

•* l * { 

(3) where the principal, though disclosed, cannot he s|X®dU 

231, If an agent makes a contract with a person who 

neither knows, nor has reason to stra- 
Rights of parties to pe^ that j s an agent, his principal 

*g^nt not di.d^d. y m «y Ae performance of the 

contract ; but the other contracting 
party has, as against the principal, the same rights as he would 
have had as against the agent if the agent had been principal. 

If the principal discloses himself before the contract is com¬ 
pleted, the other contracting party may refuse to fulfil the 
contract, if he can show that, if he had known who was the 
principal in the contract, or if he had known that the agent was 
not a principal, he would not have entered Into the contract. 

232. Where one man makes a contract with anothet, 

neither knowing nor having reasonable 
Performance of con- grounds to suspect that the other is an 

p^dTlbepHncipar' «g ent . the principal, if he requires the 

performance of the contract, can only 
obtain such performance subject to the rights and obligations 
subsisting between the agent and the other party to the contract. 


Illustration. 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. A 
is acting as agent for C in the transaction, but B has no knowledge nor 
reasonable ground of suspicion that such is the case. C cannot compel B to 
take the rice without allowing him to set-off A’s debt. 

233. In cases where the agent is personally liable, a 
Right of person deal- person dealing with him may hold 
ingwith agent perse- either him or his principal, or both of 
nally liable. them liable. 


Illustration. 

A enters into a contract with B to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C. A may sue either 
B or C, or both, for the price of the cotton. 


234. When a person who has made a contract with an 


Consequence of in¬ 
ducing agent or prin¬ 
cipal to act on belief 
that principal or agent 
will he held exclusive¬ 
ly liable. 


agent induces the agent to act upon the 
belief that the principal only will he 
held liable, or induces the principal to 
act upon the belief that the agent only 
will be held liable, he cannot afterward# 
hold liable the agent or principal 
respectively. 
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$35. A p&Bo'h afitnrty repr*seM;i»g tsfflmsett to be the 
authorized agent of another, and there- 
, Lj abi^ ty of pretend- bv inducing a third person to deal with 
*•***■ him as such agent, is liable, if hie 

alleged employer does not ratify his acts, to make cothpfensa- 
tion to the other in respect of any loss or damage which ho 
tas incurred by so dealing. 

2S6. A. person with whom a contract has been entered 
^ fii into * n the character of agent is not 

ir*c™g ** ^fnt C not entitled to require the performance of 
entitled to perfor- it if he was in reality acting, not a& 
mance. agent, but on his own account. 


When an agent has, without authority, done acts or 
incurred obligations to third persons on 
behalf of his principal, the principal is 
bound by such acts or obligations if he 
has by his words or conduct induced 
such third persons to believe that auch 
acts and obligations were within the scope of the agent's, 
authority. 


Liability of princi¬ 
pal inducing belief 
that agent's unautho¬ 
rized acts were autho¬ 
rized. 


Illustrations. 

(a) A consigns goods to B for sale, and gives him instructions not to- 
sell under a 6xed price. C, being ignorant of B’s instructions, enters into a 
contract with B to buy the goods at a price lower than the reserved price. 
A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. & 
itells them to C in violation of Private orders from A. The sale is good. 

280. Misrepresentations made, or frauds committed, by 
agents acting in the course of their 
business for their principals, have the 
or fraud by^gent* * same e1 ^ ect 011 agreements made by such 
agents as if such misrepresentations or 
frauds had been made or committed by the principals; but 
misrepresentations made, or frauds committed, by agents, in 
matters which do not fall within their authority do not affect 
their principals. 

IlUutratiom. 

(a) A being B’s agent for the sale of goods, induces C to buy them by a 
misrepresentation, which he was pot authorised by B to make. The con¬ 
tract is voidable, as between B and C, ait the optio i of C. 

(b) A, the captain of B‘a ship, signs hills of lading without having 
received on b&rd tt* goods mentioned therein. The WHs of tadfa* Me 

as een tf &>d tfie'pretended consignor. 
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CHAPTER XI 

OF PARTNERSHIP. 

Ss. 239 to 266 .—Repealed by the Indian Partnership Act r 
1932 (Act IX of 1932) sec\ 73. 


SCHEDULE. 

Enactments Repealed. 

[Rep. by S. 3 and Sch. II of the Repealing and Amending Act, 
1914 (X of 1914), which itself was repealed by the 
Repealing Act (XII of 1927)]. 



INDIAN SALE OF GOODS ACT 

ACT No. Ill of 1930. 


An Act to define and amend the law relating to 
the sale of goods 

Whereas it is expedient to define and amend the law 
relating to the sale of goods; it is hereby enacted as follows: — 

CHAPTER I. 

PRELIMINARY, 

Short title, extent 1. (1) This Act may be called the 

and commencement. Indian Sale of Goods Act, 1930. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on the first day of July, 1930. 

2. In this Act, unless there is 
Definitions. anything repugnant in the subject or 

context.— 

(1) “buyer” means a person who buys or agrees to buy 

goods; 

(2) “delivery” means voluntary transfer of possession 

from one person to another; 

(8) goods are said to be in a ‘deliverable state 1 when 
they are in such state that the buyer would under 
the contract be bound to take delivery of them; 

(4) “document of title to goods” includes a bill of lad¬ 

ing, dock-warrant, warehouse keeper's certificate, 
wharfingers* certificate, railway receipt, warrant 
or order for the delivery of goods and any other 
document used in the ordinary course of business 
as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of the 
document to transfer or receive goods thereby 
represented ; 

(5) “fault* means wrongful act or default; 

(6) “future goods** means goods to be manufactured or 

produced or acquired by the seller after the making 
of the contract of sale; 

(7) “goods** means every kind of movable property other 

than actionable claims and money; and includes 
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stock and shares, growing crops* grass* and things 
attached to or forming part of the land which are 
agreed to be served before sale or under the 
contract of sale; 

(8) a person is said to be “insolvent” who has ceased to 

pay his debts in the ordinary course of business, 
or cannot pay his debts as they become due* 
whether he has committed an act of insolvency 
or not; 

(9) “mercantile agent’* means a mercantile agent having 

in the customary course of business as such agent 
authority either to sell goods, or to consign goods 
for the purposes of sale, or to buy goods, or to 
raise money on the security of goods; 

(10) “price” means the money consideration for a sale of 

goods; 

(11) “property” means the general property in goods, 

and not merely a special property; 

(12) “quality of goods” includes their state or condition r 

(13) “seller” means a person who sells or agrees to sell 

goods ; 

(14) “specific goods” means goods identified and agreed 

upon at the time a contract of sale is made; and 

(15) expression URed not defined in this Act and defined 

in the Indian Contract Act, 1872, have the mean¬ 
ings assigned to them in that Act. 

3. The unrepealed provisions of the Indian Contract Act, 
Application of provi- 1872, save in so far as they are in con 
of Act IX of sistent with the express provisions of 
* 2 * this Act, shall continue to apply to* 

contracts for the sale of goods. 


CHAPTER II 

FORMATION OF THE CONTRACT. 

Contract of Sale. 

4. (1) A contract for sale of goods is a contract whereby 

« f the seller transfers or agrees to transfer 

toa©ii aiMl a * rewnent the property in goods to the buyer for 

a price. There may be a contract of 
sale between one part-owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a contract of sale the property in the 
goods k transferred from the seller to the buyer, the contract 
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called a 4 sale, but where the transfer ol the property in the 
.goods is >to take place at a future time or subject to some 
condition thereafter to be fulfilled, the contract is called an 
.agreement to sell. 

(4) An agreement to sell becomes a sale when the time 
•elapses or the conditions are fulfilled subject to which the pro¬ 
perty in the goods is to be transferred. 

Formalities of th* Contract. 

5. (1) A contract of sale is made by an offer to buy or 

sell goods for a price and the acceptance 
mode ^ traCt of such offer. The contract may provide 

Mnm for the immediate delivery of the goods 

or immediate payment of the price or both, or for the delivery 
or payment by instalments, or that the delivery or payment or 
both shall be postponed. 

(2) Subject tc the provisions of any law for the time-being 
m force, a contract of sale may be in writing or by word of 
mouth, or partly in writing and partly by word, by mouth or 
may be implied from the conduct of the parties. 


Subject-matter of Contract. 

6. (1) The goods which form the subject of a contract of 

sale may be either existing goods, owned 
Existing or future or possessed by the seller, or future 
« ood ‘ goods. 

(2) There may be a contract for the sale of goods the acqui¬ 
sition of which by the seller depends upon a contingency which 
may or may not happen. 

(3) Where by a contract of sale the seller purports to effect 
a present sale of future goods, the contract operates as an agree¬ 
ment to ^ell the goods. 

7. Where there is a contract for the sale of specific goods. 

Goods perishing bo- the contract is void if the goods without 

fore making of con- the knowledge of the seller have, at the 
time when the contract w T as made, 
perished or become so damaged a? no longer to answer to their 
description in the contract. 

8. Where there is an agreement to sell specific goods, and 

subsequently the goods without any 
Goods perishing be- fault 0J) the part of the seller or buyer 

w^eeiiwnttoseU Ur P e ™ h or become so damaged as no 

longer to answer to their description in 
the agreement before the risk passes to the buyer, the agree¬ 
ment is thereby avoided. 
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9 . (1) The price in a contract of sale may be fixed, by. 

Ascertainment o i contract op may be left to be fi$ed in 

manner thereby agreed or may be 
mined by the course of dealing between the parties, 

(2) Where the price is not determined in accordance \yitb? 
the foregoing provisions, the buyer shall pay the seller a reason¬ 
able price. What is a reasonable price is a question of fapfc 
dependent on the circumstances of each particular case. 

10. (1J Where there is an agreement to sell goods on the 
terms that the price is to be fixed by the 
valuation ot a third paity and such 
third party cannot or does not m&kn 

such valuation, the agreement is thereby avoided: 

Provided that, if the goods or any part thereof have be$p 
delivered to, and appropriated by, the buyer, he shall pay % 
reasonable price therefor. 

(2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in 
fault may .maintain a suit for damages against the party in fault. 

Conditions and Warranties 


Agreement 

valuation. 


11. Unless a different intention appears from the terms 
Stipulations as to of the contract, stipulations as to time 
time * of payment are not deemed to be of the 

essence of a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not depends on 
the terms of the contract. 


Condition and war 
Timty. 


12. (1) A stipulation in a contract 

of sale with reference to goods which 
are the subject thereof may be a condi¬ 
tion or a warranty. 

(2) A condition is a stipulation essential to the main pur- 
I ose of the contract, the breach of which gives rise to a right 
to treat the contract as repudiated. 

(3) A warranty is a stipulation collateral to the main pur¬ 
pose of the contract, the breach of which gives rise to a claim for 
damages but not to a right to reject the goods and treat th© 1 
contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a condition 
oi a warranty depends in each case on the construction of the 
contract. A stipulation may be a condition, though called a 
warranty in the contract. 

13, (1) Where a contract of sale is subject to any condi- 

wu , tion to be fulfilled by the seller, the 

” dit,on V* be bluer may waive the condition or elect 
-treated a» warranty. trcfti ihe breach of the colldition aa 
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a breach of warranty and not as* a ground for treating the 
contract as repudiated, o 

(2) Where a contract of sale is not severable and the buy ot 
has accepted the goods or part thereof, or where the contract 
is for specific goods the property in which has parsed to the 
buyer, the breach of any condition to be fulfilled by the seller 
can only be treated as a breach of warranty and not as a ground 
for rejecting the goods and treating the contract as repudiated, 
unless there is a term of the contract, express or implied, to 
that effect. 

(3) Nothing in this section shall effect the case of any condi¬ 
tion or warranty fulfilment of which is excused by law by reason 
of impossibility or otherwise. 

14. In a contract of sale, unless, 
Implied undertaking the circumstances oi the contract arc 

m to title etc. such as to show a different intention 

there is— 

(a) an implied condition on the part of the seller that, 

in the case of a sale, he has a right to sell the 
goods and that, in the case of an agreement to sell, 
lie will have a right to sell the goods at the time 
when the property is to pass ; 

(b) an implied warranty that the buyer shall have and 

enjoy quiet possession of the goods ; 

(c) an implied warranty that the goods shall be free from 

any charge or encumbrance in favour of any third 
party not declared or known to the buyer before 
or at the time when the contract is made. 

15. Where there is a contract for the sale of goods by 
Safa by description. description, there is an implied condi¬ 
tion that the goods shall correspond 

with the description ; and, if the sale is by sample as well as 
by description, it is not sufficient that the bulk of the goods 
corresponds with the sample if the goods do not also correspond 
with the description. 

16. Subject to the provisions of this Act and of any other 

Implied conditions a« law for the time being in force, there 
to quality or fitness. is no implied warranty or condition as 

to the quality or fitness for any parti¬ 
cular purpose of goods supplied under a contract of sale,* except 
as follows: — 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for 
which the goods are required, so as to show that 
the buyer relies on the seller's skill or judgment, 
and the goods are of a description which it is in 
the course of the seller’s business to supply 
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{whether he is the manufacturer or producer or 
not), there is an implied condition that the goods 
shall bo reasonably fit for such purpose: 

Provided that, in the case of a contract for the sale of a, 
specified article under its patent or other trade 
name, there is no implied condition as to its fitness 
for any particular purpose. 

(2) Where good* are bought by description from a seller 

who deals in goods of that description (whether ho 
is the manufacturer or producer or not), there is 
an implied condition that the goods shall be of 
merchantable qualify : 

Provided that if the buyer has examined the goods there 
shall he no implied condition as regards defects 
which such examination ought to have revealed. 

(3) An implied warranty or condition as to quality or 

fitness for a particular purpose ma> be annexed by 
the usage of trade. 

(4) An express warranty or condition does not negative 

a warranty or condition implied by this Act unless 
inconsistent therew ith. 

17. (1) A contract of sale is a contract for sale by sample 

Sake by sample. where there is a term in the contract, 

express or implied, to that effect. 

(2) In the case of a contract for sale In sample there is an 
implied condition— 

{(t) that the bulk shall correspond with the sample in 
quality ; 

(b) that the buyer shall lane a reasonable opportunity of 

comparing the hulk with the sample ; 

(c) that the goods shall be free from any defect, render¬ 

ing them unmerchantable, which would not he 
apparent on reasonable examination of the sample. 


cum™ tit. 

EFFECTS OF THE CONTRACT* 

* 

Transfer of property as between seller and buyer. 

IB. Where there is n contract for the sain of unascertained 

Good, must be a.- f 00 ^’ "2 , in thp « 

certained. tuilisferiod to the buyer unless and 

until the goods are ascertained. 


so 
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19. (1) Where there is a contract for the sale of specific 

or ascertained goods the property in 
property passes them is transferred to the buyer at such 
when intended to pass. time as the parties to the contract intend 
it to be transferred. 

(2) For the purpose* of ascertaining the intention of the 
parties regard shall be had to the terms of the contract, the con¬ 
duct of the parties and the circumstances of the case. 


(3) Unless a different intention appears, the rules contained 
if. sections 20 to 24 are rules for ascertaining the intention of 
the parties as to the time at which the property in the goods 
is to pass to the buyer. 

20. Where there is an unconditional contract for the sale 

c * of s P ec ifi c goods in a deliverable state, 

deliverable st^tT* ”* the property in the goods passes to the 
buyer when the contract is made, and 
it is immaterial whether the time of payment of the price or 
the time of delivery of the goods, or both, is postponed. 

21. Where there is a contract for the sale of specific goods 

and the seller is bound to do something 
Specific goods to be to the g (X) ds for the purpose of putting 

state? t0 * dellvcra e them into a deliverable state, the 
property does not pass until such thing 
is done and the buyer has notice thereof. 


22. Where then 

Specific goods in a 
deliverable state, when 
the seller has to do 
anything thereto in 
order to ascertain 
price. 


is a contract for the sale of specific goods 
in a deliverable state, but the seller is 
bound to weigh, measure, test or do 
some other act or thing with reference 
to the goods for the purpose of ascer¬ 
taining the price, the property does not 
pass until such act or thing is done and 
the bu\er has notice thereof. 


23. (1) Where there is a contract for the sale of unascer- 

Sale of unascertain- f " t " re S° ods . b / description 

ed goods anl appro- anc f g° ods of that description and in a 
priation. deliverable state are unconditionally 

appropriated to the contract, either by 
ihe seller with ihe assent of the buyer or by the buyer with 
the absent of the seller, the property in the gooffs thereupon 
passes to the hover. Such assent may be express or implied, 
and may be given either before or after the appropriation is 
made. 

(2) Where, in pursuance of the contract, the seller delivers 
Delivery to carrier. ^ e ^°°d a to the buver <jr to a carrier 

, ’ or other bailee (whether named by the 

buyer or not) for the purpose of transmission to the buyer, and 
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-Joes not reserve the right of disposal, ha is deemed to have 

unconditionally appropriated the goods to the contract, 
unconumuu J rr 24 When goods are delivered to 

Goods sent on ap- ^he buyer on approval or * on sale or 
provalor “on sale or retum *> ot other similar terms, the 
.return. property therein passes to the buyer— 

(a) when he signifies his approval or acceptance to the 
seller or does any other act adopting the transac¬ 


tion ; 

(b) it he does not signify his approval or acceptance to 
the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed 
for the r» turn of the goods, on the expiration of 
such time, and, if no time has been fixed, on the 
t xpiration <>f u reasonable time. 


25. (1 ) Where flare is a contract for the sale of specific 

. . , troodb or where goods are subsequently 

JSSST ° f FIght appropriated to the contract, the seller 
may, by the terms of the contract or 
appropriation, reserve the right of disposal of the goods until 
(titnin conditions are fulfilled. Jn such case, notwithstanding 


rhe delivery of the goods to a buyer, or to a earner or other 
bailee for the purpose of transmission to the buyer, the property 
m the goods does not pass to the buyer until the conditions 


imposed by the seller are fulfilled. 


(2) Where goods are shipped and by the bill of lading the 
goods are deliverable to the order of the seller or his agent, the 
seller is prima jack deemed to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the 
puce and transmits the bill of exchange and bill ot lading to 
the buyer together, to secure acceptance or payment of the bill 
of exchange, the buyer is bound to return the hill of lading if 
he does not honour the bill of exchange and if he wrongfully 
retains the bill of lading the property in the goods does not 
K^s to him. 


26. Thills otherwise agreed, the goods remain at the 
Ri*lr filers risk until the property therein 

passes with property. transferred to the buyer, but when 

the property therein is transferred to tho 
buyer, the goods are at the buyer’s risk whether delivery has 
been made or not. 


Provided that, where delivery has been delayed through 
tbo fault of either buyer or seller, the goods are at the risk 
< f the party in fault as regards any loss which might not have 
occurred but for such fault: 
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Provided alao that nothing in thin section shall affect the 
duties or liabilities of either seller or buyer a bailee of the 
foods of the other part}. s • 

i* 

Transfer of title. 

27. Subject to the pnnisions of thi^ Act and of an} other* 
q oL . . law for the time being in force where 

the ( wner. goods arc sold in a person who is not 

tin owner thereof and who does not sell 
them under the authority or with the consent of the owner, tin* 
bluer acquires no better title to the goods than the seller had, 
unless 1 lie owner of the goods is In its conduct precluded from 
mining the seller's authority to sell: 

Provided that, where a mercantile agent is with the consent 
o{ tlie owner, in possession of the goods or oi a document of title 
t< tin goods, anv sale made. In him, when acting in the ordinal*} 
emuse ol business oi a mercantile' agent, shall be as \a1id as 
il he were exprevsh authorised In the owner of the goods to 
make tin same ; provided that tin* bujor acts in good faith and 
has not at the time of the contract of sale notice that the st Her 
lias not authoril} to sell, 

28 If one of scueral joint owners of goods lws the sole 
Sale by one of joint !*> s ^sioii of them b\ permission of the 
owners co-owners, the property m the goods is 

transfeired to am person who bins 
tlcm oi such ]omt ownci m good faith and his not at the time 
or the contract of '■alt* notice that the him not authoiitv 

to sell. 




Sale by person in 
possession under void¬ 
able contract. 


i la v;tJ ( i 
he bin s 
defect of 


20 \\ hen the seller of good*. 

n ■ ' * * ^ nm* n i 

them if under a contraet \otdable under 
section 10 oi section 10 V „f H u Indian 
Contrnel \ot, 187‘J, hut the contract 
rescinded at the time o( 
the h„t( r acquires a good t.tle to the poods ,,,-midtd 
tin in m frond laith and Mithont notice of the seller’s 
title 


Seller or buyer in 
possession after sale 


•’*<». (I) Where » person, having .old goods continues or 

is in possession of the goods or of tin 
documents of title 1o flic goods, fh ( > 

i , . deliver} or transfer by thaf person or 

, :;‘7i ’\h; or f "^t to am 

tne nre\ioii« T), i 1,1 h'«nd faith and without notice of 

tl,/de|'w/ hrt \ ,HV< ; 1,10 " n,n ‘* effc:0f as if the person 

e ,;s: zsftfzxr* ***** "■ thr 
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(2) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller, possession of the good$ 
or the documents of title to the goods, the delivery or transfer 
by that person or by a mercantile agent acting for him, of the 
goods or documents of title under any sale, pledge or other 
•disposition thereof to any person receiving the same in go<xl 
faith and without notice of any lien or other rig}it of the original 
ndler in respect of the goods shall have effect as if such lieu or 
field did not exist. 


CHAPTER TV 

PERFORMANCE OF THE CONTRACT. 


31. it is the duty of the seller 

of the buyer to accept 
them, m accordance with 
the contract of sale. 


Duties of seller and 
"buyer. 


to deliver the goods and 
and pay for 
the terms uf 


32. Cities otherwise agreed, delivery of tile goods and 
Payment and delivery }>a}i»Pnt of the price are concurrent 
are concurrent condi- conditions, that is to sa\, the teller 
tkms. slvdl he ready and willing to give 

possession of the goods to the buyer in exchange for the prk*<\ 
*nd the hmer '-hall he ready and willing to pay the price in 
•exchange for possession of the goods. 


’Effect of part delivery. 


33 Deli wry of goods sold may he made by doing any- 
thing which the parties agree -hall he 
Ivery treated as delivery or which has ihe 

effect of putting the goods in the possession of the buyer or of 
any person authorised to hold them on his behalf. 

34. A delivery of pail, of g<xxls, in progress of the delivery 
ot the whole, has the same efh et, for 
the purpose of passing the pioperty in 
such goods, as a delivery of the whole , but a delivery of part 
of the goods, with an intention of severing it from the whole, 
does not operate as a iklivery of the remainder. 

35. Apart from any express con- 
Buyer to apply for tract, the seller of goods is not bound 

delivery. to deliver them until the buyer applies 

for delivery. 

36, (1) Whether it is for the buyer to take possession of 

Ru!*« tl,e £°°d* or for the seller to send them 

y * to the buyer is a question depending in 

each case on the contract, express or implied, between the* 
parties. Apart from any such contract, goods sold are to bd 
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delivered at the place at which they are at the time of the sale, 
and goods agreed to be sold are to be delivered at the place at 
which they are at the time of the agreement to sell, or, if not 
then in existence at the place at which they are manufactured!, 
or produced* 

(2) Where under the contract of sale the seller is bound 
to send the goods to the buyer, but no time for sending them 
is fixed, the seller is bound to send them within a reasonable 
time. 

(3) Where the goods at the time of sale are in the posses¬ 
sion of a third person, there is no delivery by seller to buyer 
unless and until such third person acknowledges to the buyer 
that he holds the goods on his behalf. 

Provided that nothing in this section shall aSect the opera¬ 
tion of the issue or transfer oi am document of title to goods. 

(4) Demand or tender of delivery may be treated as in¬ 
effectual unless made at a reasonable hour. What is a reason¬ 
able hour is a question ot fact. 

(o) Unless otherwise agreed* the expenses of and incidental 
to putting the goods into a deliverable state shall be borne by 
the seller. 

37. (1) Where the seller delivers to the buyer a quantity 

Delivery of wrong ° f £ oods 1( ‘ s * than h< ‘ Contracted to sell,' 
quantity. the buyer may reject them, but if the 

buyer accepts the goods so delivered he 
shall pav Jor them at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of 
goods larger than he contracted to sell, the buyer may accept 
the goods included in the contract and reject the rest, or he rnav 
inject the whole. If the buyer accepts the whole of the goods 
so delivered, he shall pa t v for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he* 
contracted to sell mixed with goods of a different description not 
included in the contract, the buyer may accept the goods which 
are in accordance with the contract and reject the rest, or may 
reject the whole. 

(4) 1 he provisions of this section are subject to any usage 
of trade, special agreement or course of dealing between the 

parties. 

38. (1) Unless otherwise agreed, the buyer of goods is not 

Instalment deliveries. ! >0U “ d to , acce P t delivery thereof by 
instalments. 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments which are to be separately paid 
foi, and the seller makes no delivery or defective delivery in 
respect of one or more instalments, or the buyer neglects or 
r. fuses to take delivery of or pay for one or more instalments. 
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it is a question in each case depending on / the terms of the 
contract and the circumstances of the case, whether the breach 
of contract is a repudiation of the whole contract, or whether 
it is a severable breach giving rise to a claim for compensation, 
tut not to a right to treat the whole contract as repudiated* 

89. (1) Where, in pursuance of a contract of sale, the 

n seller is authorised or required to send 

wharfinger the goods to the buyer, delivery of the 

goods to a carrier, whether named by 
the buyer or not, for the purpose of transmission to the buyer, 
or delivery of the goods in a wharfinger for safe custody, prim a 
}(U‘te deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller 
shall make such contract with the carrier or wharfinger on 
behalf of the buyer as may be reasonable having regard to the 
nature of the goods and the other circumstances of the case, 
(f the seller omits so to do, and the goods are lost or damaged 
m course of transit or whilst in the custody of the wharfinger, 
the buyer may docline to treat the delivery to the carrier or 
wharfinger as a delivery to himself, or may hold the seller 
jo.-ponsiblc in damage^. 


(3) Unless otherwise agreed, where goods are sent by the 
seller to the buyer by a route involving sea transit, in circum- 
fctances in which it usual to insure, the seller shall give such 
notice to the buyer as may enable him to insure them during 
their sea transit, and if the seller fails so to do, the goods shall 
oe deemed to be at his risk during such sea transit. 

40. Where the seller of goods agrees to deliver them at 

Ri.k where good, are “ I 1 ’ 1 * 0 * <*}“' that> 

delivered at distant " hcre " ,o y ure "lien sold, the buyer 
place. shall, nevertheless, unless otherwise 

agreed, take any risk of deterioration in 
the goods necessarily incident to the course of transit. 


41. (1) Where goods are delivered to the buyer which he 
Buyer’s right of ex- **fts not previously examined, he is not 

•mining the goods. deemed to have accepted them unless 

, . anf l until lie has had a reasonable 

pportumlv of examining them for the purpose of ascertaining 
v nether they are in conformity with the contract.. 

„ otherwise agreed, when the seller tenders deli- 

• erv ot goods to the buyer, he is bound, on request, to afford 
;; e bu y pr a reasonable opportunity of examining the goods for 
the purpose of ascertaining whether they are in conformity with 
tn contract. 

42. The buyer is deemed to have accepted the goods when 
Acceptance. intimates to the seller that he has 

accepted them, or when the goods have 
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b*:en delivered to liiin and he does any act in relation to them 
which is inconsistent with the ownership of the seller, or when, 
after the lapse of u reasonable time, he retains the goods with* 
uni intimating to the seller that he has rejected them. 


Ihileis otherwise agreed, where goods are delivered 


Buyer not bound to 
return rejected goods 


to the buyer and he refuses to accept 
them, having the right so to do, lie i* 
not bound to return them to the seller, 
but it w sufficient if he intimates to the seller that he refuses 
to tceept them 


44. Whtn the seller is ready and willing to deliver the 
goods and requests the bmer to take 

JSSS&fSKLfi; *«w>. »■«! tiN-1,,.»„hh, 

delivery of goods. a reasonable time after Mich request 

take deli\er\ of the goods, he is liable 
to the seller for any loss occasioned by his neglect or refusal 
to take deli\er\, and also foi a reasonable charge tor the rare 
and CUsfod\ of the goods. 


ProMih d that nothing m this section shall afirct the lights 
of the sellt*i when the neglect or refusal of the buur to take 
diJntn amounts to a repudiation of tin* contract 


CHAPTER V. 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 

4o. (1) The seller of goods is deemed to be an 
“Unpaid seller” de- “unpaid seller” within the me nine of 
fined. this A ci¬ 

te) when the whole of the price has not been paid or 
tendered ; 

(h) whin a hill of exchange or other negotiable instru¬ 
ment has been received as conditional payment, 
and the condition on which it was received has 
not been fulfilled by reason of the dishonour of 
tlit instrument or otherwise. 

(2) In this Chapter, the term “seller” includes any jxerson 
who is in the position of a seller, as, for instance, an agent of 
the seller to whom the bill of lading lias been indorsed, or a 
consignor or agent who has himself paid, or is directly respon¬ 
sible for, the price* 
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46. (1) Subject to the provisions: of this Ad and of any 
_ ti , , a law for the time being in force* not- 

ftJnpaid teller s rights. withstanding that tin property in the 
goods may have passed to the buyer, the unpaid seller of goods, 
as such, has by implication of law— 

(a) a lieu on the goods for the price while he is in 
pos w ehsion of them; 

(ft) in case of the insolvency of the buyer a right of 
stopping tile goods in transit alter be has parted 
with the possession of them; 

(r) n right <>| resale as limit(»<l hy this \et. 

(2) W here the property in goods has not pass* d to the 
inner, the unpaid seller has, in addition to his other remedies, 
a right of withholding delivers similar to and eo-<\Umi\e with 
his rights of lien and stoppage m transit where the pmpertv 
I passed to die layer. 


Unpaid seller’s lien. 

17. (1) Subject to the provisions of this Act, the unpaid 


q t .. seller of goods who is in possesion of 

tL tr 8 them is entitled to retain possession of 

them until payment or tendei of the price in the following e»se«, 
namely: — 

(a) when the goods have been sold without an\ stipula¬ 
tion as to credit; 

(ft) whole tin* gr>ods have been sold on credit, hut the 
term of credit lias expired; 

(r) when. the layer, becomes insolvent 
(2) The seller may exercise Iris rights of lien notw itlwi and- 
ng that he is m possession of the goods as agent oi baihv for 
the buyer. 

48. W here an unpaid seller Iv s made part v«n \ of the 
p , .. goods, he may exercise Ills light ol lien 

* e ivery on th<» n mainder, unless such part 

delivery lias bet it made under such circumstances as to show 
an agreement to waive the lien. 

~ , ... Id. (1) The unpaid siller <4 goods 

Termination of hen. i , . r ,, 

loses hiv hen thereon-- 

(a) wh«*p hi delivers th t * goods to a earner or other bailee 
for the purpose of transmission to tin buyer udh- 
out reserving the rigid of disposal of the goods. 

(ft) when the buyer or his agent lawfully obtains posses¬ 
sion of the goods; 

(<*) by waiver thereof. 

(2) The unpaid seller of goods, having a hen thereon, due* 
not lose his lien by reason only that he has obtained ; decree 
fot the price of the goods. 


Termination of lien. 
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Rights of stoppage in 
transit. 


Stoppage in transit. 

50. Subject to the provisions of this Act, wbeu the buyer 
of goods becomes insolvent, the unpaid 
seller who has parted with the posses¬ 
sion of the goods lias the right of 

stopping them in transit, that is to say, he may resume posses- 
non of the goods as long as they are in the course of transit, 
and maj retain them until payment or tender of the price. 

51. (1) Goods are deemed to be in course of transit from 

. the time when they are delivered to a 
Durat.on of tranwt. carrier or other ba * Uee f()r the purpo g e 

of transmission to the buyer, until the buyer or his agent in 
that behalf takes delivery of them from such carrier or other 
bailee. 

(2) If the buyers or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed destination, 
the transit is at an end. 

(3) If, after the arrival of the goods at the appointed 
destination, the carrier or other bailee acknowledges to the 
buyer or his agent that he holds the goods on his behalf and 
continues in possession of them as bailee for the buyer or his 
agent, the transit is at an end and it is immaterial that a further 
destination for the goods may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer and the carrier 
or other bailee continues in possession of them, the transit is 
not deemed to be at an end, oven if the seller has refused to 
receive them back. 


(5) When goods are delivered to a ship chartered by the 
buyer, it is a question depending oil the circumstances Of the 
particular case, whether they are in the possession of the master 
ns a carrier or as agent of the buyer. 

(6) Where the carrier or other bailee wrongfully refuses to 
deliver the goods to the buyer or his agent in that behalf, the 
transit is deemed to be at an end. 

(7) Where part delivery of the goods has been .made to the 
buyer or his agent in that behalf, the remainder of the goods 
may be stopped in transit, unless such part delivery has been 
given in such circumstances as to show an agreement to give 
up possession of the whole of the goods. 

52. (1) The unpaid seller may exercise his right of 

How stoppage in tr.n- g *W?8» in transit either by taking 
sit is effected. actual possession of the goods, or by 

giving notice of his claim to the carrier 
or other bailee in whose possession the goods are. Such notice 
may be given either to the person in actual possession of the 
goods or to his principal. Tn the latter case the notice, to be 
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effectual, shall be given at such time and in such circumstances 
that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a 
delivery to the buyer. 

(2) When notice of stappage in transit is given by the 
Holier to the cairier or other bailee in possession of the goods, 
he shall re-deliver the goods to, or according to the directions 
oi the seller. The expenses of such re-delivery shall be borne 
1»\ the seller. 


Transfer by buyer and seller. 

53 (1) Subject to the provisions of this Act, the unpaid 

. . , sellers right of lien or stoppage in 

pledge by buyer. transit is not affected by any sale or 

other disposition of the goods 'which the 
Inver made, unless the seller has assented thereto: 

Provided that where a document ol title to goods has been 
issued or lawfully transferred to any person as buyer or owner 
oi the goods, and that person transfers the document to a 
pen son who tak«s the document in good faith and for considera¬ 
tion, then, if such last mentioned tran c fer was In waj of sale, 
Hi i) unpaid sellerV right of lien or stoppage m transit is defeated, 
and, if such last mentioned transfer was b\ way of pledge or 
other disposition for 'value, the unpaid seller's right of lien or 
stoppage in tr insit can onlv be exorcist d subject to the rights 
« i the tiaiisferei 

(2^ Where the tiansfer is by wa\ of pledge, the unpaid 
stjhr ma) retjiine the pledgte to luivt the amount secured by 

pledgt satisfied in the first instance, as far as possible, out 
<>f am other goods or securities of tbe Inner in the hands of 

pledgee and ax ail able against the buver. 

54. (1) Subject to the provisions of -this -section,- a -eon- 

Sale not generally res- tract of sale is not rescinded by the 

cinded by Hen or stop- men* exercise In an unpaid seller of his 

page in transit. right of lien or stoppage in transit. 

(2) Where the goods ,m of a pendiahle nature, or where 
the unpaid seller who Inis exercised his right of lien or stop- 
uige in transit gives notice to the Inner of his intention to 
K-stI], the unpaid seller max. if the imur does not within a 

reasonable time pa} or tender the price, re-sell the goods within 
a leaaonable time and recover from, the oiiginal buytr damages 
for any loss occasioned his breach of contract, but the buyer 
"h ill not be entitled to any profit which max occur on the 

re-sale. If such notice is not given, the unpaid seller shall 
not be entitled be recover such damages and the buver shall" 
h«* entitled to the profit, if any, on the re-sale. 
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(3) Where an unpaid seller who ha** exercised his right of 
lien or stoppage in transit re-sells the goods, the buyer acquires 
a good title thereto as against the original buyer, notwithstand¬ 
ing that no notice ot the ic-uk* lias been given to thi original 
buyer. 

(4) Where the selhr e\presslv reserves n right of re-sulo 
in case the buyer should make default, and, on the buyer making 
default, re-sells the goods, the original contract of sale i- thereby 
rescinded, but without prejudice to any claim which the seller 
mny have for damages. 


CTI \PTEli VI 


SUITS FOR BREACH OF THE CONTRACT. 

do. (1) Where under a contract <4 sale the projatty m 

Suit for price. passed 1<, tin bu\ii and 

the buyer wrongfully neglect- o> n fuses 
to pay for the goods according to the terms of the emit met the 
seller may sue him tor tin* price of tin goods. 

(2) \\ lien under a contract fit sale tin* pr cc 1 - pi\abh on 

a eei tain lay irrespective ot dilivirv and t} i*‘ inner umnglulU 
neglects or reimes to pay such pric* the seller may air him 
lor the ptice although tin pioptHy j.n the goods has not passed 
and the goods have not boon appropriated to the contract 

oO. Wheie the buyer \\ mugful! v neglects or rehis< s to 

accept and pav for tin* good-, the 
seller may stu liim for damages tor 
non-acceptance 

seller wrongfulh nc*glects or u fines to 

deli\er the goods to the buyer, the 
buyer nun sue the seller for damages 
lor non-deli\er\. 

58. Sub|cet to the profusion-, of (liaptu 11 of the_Kpceiiic 
Belief Act, 1877, in any suit lor breach 
of contract to del her specific or ascer¬ 
tained goods, the Court mat. if it thinks fit, on the applica¬ 
tion of the plaintiff, by its decree direct that the contract shall 
be performed specifically, without giving the defendant the 
option of retaining the goods on payment of damages. Tin 
decree may be unconditional, or upon such terms and condi¬ 
tions as to damages, payment of the price or otherwise, as the 
(ourt ma\ deem just, and the application of the plaintiff may 
he made at anv time before the decree. 


Damages for non- 
acceptance 

57. Win i* * the 

Damages for non¬ 
delivery. 


Specific performance. 
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M>. ({) Whore there is a breach of warranty by the seller,. 
_ , , . , - or where the buyer elects or is com- 

warranty 0 '' pelled to tre„t any breach of a condo 

tion on the part of the seller as a breach 
of wananty, the buyer is not by reason only of such breach of 
warranty entitled to reject the goods ; but he may— 

(a) set up against the seller the breach of warranty in 
diminution or extinction of the price ; or 
(/>) sue the seller tor damages for breach of warranty. 

(2) The fact that a buyer has set up a breach of warranty 
in diminution ot extinction of the price does not prevent him 
from suing for the same breach of warranty if he has suffered 
further damage. 

(JO. When either party to a contract of sale repudiates 
D .. . f the contract before the date of deliver\, 

tract^befor^due^date 1 ” the other may either treat the contract 
as subsisting and wait till the date of 
d< livery, or lie may treat the contract as rescinded and sue for 
damages tor the breach. 

01 (1) Nothing in this Act shall affect the right of the 

seller or the buyer to recover interest 
Interest by way of or special damages in anv case where by 
damages. law Merest or special damages may be 

recoverable, or to recover the monev 
paid when* llu consideration for the payment of it has failed. 

(2) in the absence of a contract to the contrary, the Court 
may award interest at such rate as it thinks fit on the amount 
fJ the pnee— 

(<t) to the seller in a mil by him for flu amount of the 
price—from the* date of the tender of the goods or 
from the date on which the price was pa\ablc ; 

(h* to the bmir in a suit by him for the refund of the 
price in a ease of a breach of the contract on the 
part of the seller—from the date on which the pay 
ment was made. 


OinrTEK Ylk 

MISCELLANEOUS. 

0>2 Where anv right, duty or liability would nrist under 

Exclusion of implied n . W>ntr f 1 ° f <>f law. 

terms and conditions. li Hia . v 1)0 negatived or varied bv express 

agreement or by the course of dealing 
between the parties, or by image if the usage is such as to bind 
both p, rties to the contract. 



568 


THE INDIAN MERCANTILE LAW 


63* Where in this Act any reference is made to a 
Reasonable time a reasonable time, the question what is 

question of fact. a reasonable time is a question of fact. 

64. In the case of a sale by 
auction— 


Auction sale. 


(1) where goods are put up for sale in lots, each lot is 

prim a facie deemed to be the subject of a separate 
contract of sale ; 

(2) the sale is complete when the auctioneer announces 

its completion by the fall of the hammer or in 
other customary manner ; and, until such announce¬ 
ment is made, any bidder may retract his bid ; 

(8) a right to bfd may be reserved expressly by or on 
behalf of the seller and, where such right is ex¬ 
pressly so reserved, but not otherwise, the seller 
or any one person on his behalf may, subject to 
the provisions hereinafter contained, bid at the 
auction ; 

f/ {4) where the sale is not notified to be subject to a 
right to bid on behalf of the seller, it shall not be 
lawful for the seller to bid himself or to employ 
any person to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller or any 
such person ; and any sale contravening this rule 
may be treated as fraudulent by the buyer ; 

(5) the sale may be notified to be subject to a reserved 

or upset price ; 

(6) if the seller makes use of pretended bidding to raise 

the price, the sale is voidable at the option of the 
buyer. 

64A. In the event of any duty of customs or excise on 
any goods being imposed, increased, 
In contract of sale decreased, or remitted after the making 

or^decxveas&d ’Xty* to of an J contract for the sale of such 

he added or deducted. goods without stipulation as to the pay¬ 

ment of duty where duty was not 
chargeable at the tjme of the making of the contract, or for the 
sale of such goods duty-paid where duty was chargeable at that 
time,— 

(o) if such imposition or increase so takes effect that the 
duty or increased duty, as the case may be, or 
any part thereof, is paid, the seller may add so 
much to the contract price as will be equivalent 
to the amount paid in respect of such duty or 
increase of duty, and he shall be entiled to be 
paid and to sue for and recover such addition, and 
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(6) if such decrease or remission so takes effect that the 
decreased duty only or no duty, as the case may be, 
is paid, the buyer may deduct so much from the 
contract price as will be equivalent to the decrease 
of duty or remitted duty, and he shall not be 
liable to pay, or be sued for or in respect of, such 
deduction. 


_ . 05. Chapter VII of the Indian 

R, p ** ’ Contract Act, 1872, is hereby repealed. 

66. (1) Nothing in this Act or in any repeal effected 

_ , thereby shall affect or be deemed to 

S, vin **‘ affect- 


(a) any right, title, interest, obligation or liabilty already 
acquired, accrued or incurred before the commence¬ 


ment of this Act, or 

(6) any legal proceedings or remedy in respect of any such 
right, title, interest, obligation or liability, or 

(r) anything done or suffered before the commencement 
of this Act, or 

(d) any enactment relating to the sale of goods which is 

not expressly repealed by this Act, or 

(e) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for. the 
sale of goods shall continue to apply thereto, notwithstanding 
anything contained in tins Act. 

(3) The provisions of this Act relating to contracts of sale 
do not apply to any transaction in the form of a oontract of 
rale which is intended to operate by way of mortgage, pledge, 
■charge or other security. 
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ACT No. IX of 19:W. 


Au Act to define and amend the line relating to Partnership. 

Whekkas it is expedient to define mid amend the lan 
relating to partnership ; It is hereby enacted as follows: 


CHAPTER I. 

PRELIMINARY. 

Short title, extent and 1. (1) This Act maj bt called the 

commencement, Indian Partnership Act, 3932. 

(2) it extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on the 1st (lav of October, 1932, 
except section 09, which shall come into force on the 1st day of 
October, 1933. 

2. In this Act, unless there is any- 
Definitions. thing repugnant in tile subject or 

context, 

(a) an “net of a firm*’ means any act or omission by all 
the partners, or b\ any partner or agent of the 
hrm which gives rdo to a right enforceable b\ or 
against the* firm ; 

(/;) “busimss" includes even trade, occupation and 
piofession ; 

(c) ‘ ‘prescribed* ’ means proscribed in rub's made under 
this Act : 

(</) “third parh” used in relation to a firm or to a partner 
therein means am person who is not a partner in 
the firm , and 

(r) expressions listed but not defined in this \ef and 
defined in the Indian Contract Act, 1872, shall have 
the meanings assigned to them in that Act. 

3. The unrtpealed provisions of the Indian Contract Act, 
1872, save in so far as they are incon- 
Application of provi- sistent with the express provisions of 

1872* ° c ° this Act, shall continue to apply to 

firms. 
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CHAPTER II, 

THE NATURE OF PARTNERSHIP 



4. “Partnership" the relation 
between persons who have agreed to 
share the profits of a business carried 
on by all or any of them noting lor nil* 


IVison* who have entered into partnership with ont another 
me calhd individually “partners" and collectively "n firm", 
nnd the name under *bich their business is carried on 1 ^ called 
the ‘ ‘firm name". 

Partnership not crea- 5- Th.> elation ol partnership 

ted kytmtxm. arises from contract and not from status; 

and in particular, the members of a Hindu undivided 
iautndy carrying ou a family business as such, or a Burmese 
Uuddhi-d husband end wife carrying on business as su<*h ire not 
pfirtriHv In Kuch business. 


h In determining whether a group oi persons is or is not 
a firm, or whether a person is or is not 
\JW« of determining a partner in a firm, regard shall be had 
edHwwt «rf partner- to the real relation between the parties, 
as shown by all relevant facts taken 
together 

/ nation I.—The sharing of profits or of gross returns 
lisiiv from property by persons holding a joint or common 
interest in that prqperty does not of itself make such persona 
part iv ts 

/ rplawftjw 2.—The receipt by a person of u share of the 
piofiK of 4 business or of a pavment contingent upon the 
i‘liming °f profits or varying with the profits earned by ft 
husin d chm not of iteelf make him a partner with the persons 
arming on the business r 

in.fi \ i particular, the receipt of such shore or p avment— 

[a) by a lender of money to person^ engaged or about to 
c ngftge in any business, 

(M b\ a servant or agent as remuneration 
(<*) In thi« vidow or child of a dr erased partner, ns 
annuity or 

OB by a pnniou* owner or part o^ia r of the business, as 
consideration for the sale of the goodwill or share 
thereof, 

docs not of itaeff make the receiver a partner with the persons 
carrying on bb© business. 

H7 
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7. Where no provision is m$dQ by contract between the 
partners for the duration of their part- 

jstsfa ^biftsttr 

8. jJl person may become a partner 
Particular partnership. with another person itf ^iirtiCuJ'ar adi^n- 
tiures or undertaking^^ , y 


Partnership at will. 

partnership, the 'pari 


CHAPTER TO. 

RELATIONS OF PARTNERS TO ONE ANOTHER. 


9. Partners are hound to carry on the business of the firm 
to the greatest common advantage, to 
General duties of \ H> j u and faithful to each other, and 
partners. to render true accounts and full informs 

tion of all things affecting the firm to any partner or his legal 
representative. 

10. Every partner shall indemnify 
the firm for any lose caused to it by his 
fraud in the conduct of the business of 
the firm. 


Duty to indemnify 
for loss caused by 
fraud. 


11 . 


Determination of 
rights and duties of 
partners by contract 
between the partners 


(1) Subject to the provisions of this Act, the mutual 
rights and duties of the partners of a 
firm may be determined by contract 
between the partners, and such con¬ 
tract may be express or may be implied 
by a course of dealing. 

Such contract may be varied by consent of all the partners, 
and such consent may be expreee or may be implied by a course 
of dealing. 

(2) Notwithstanding anything contained in section 27 of the 
Indian Contract Act, 1872, such con¬ 
tracts may provide that a partner shall 
not cmrry on any business other than 
that of the firm while he is a partner. 

The conduct of the 12. Subject to contract between 
business. flte partners— 

{a) every partner ho* a right to take part in the conduct 
of the business ; 

(b) every partner ie bound to attend diligently to bn 
duties in the conduct of the buamasa ; 


Agreement in 
raint of trade. 



THE INDIA# PARTNERSHIP ACT 


m 


(6) toy difference arising as to ordinary matters connected 
with the business may be decided by a majority* of 
the partners, and every partner shall have 4he 
right to express his opinion before the matter is 
decided, but no change may be made in the nature 
of the business without the consent of all tie 
partners; and 

(d) every partner has a right to have access to and to 
inspect and copy any of the books of the firm. 
Mutual right* and 13* Subject to contract between 
liabilities. the partners— 

(a) a partner js not entitled to receive remuneration for 

taking part m the conduct- of the business; 

(b) the partners are entitled to share equally in the profits 

earned, and shall contribute equally to the losses 
bustainod by the firm; 

(c) where a partner is entitled to interest on the capital 

subscribed by him such interest shall be payable 
only out of profits; 

(d) a partner making for the purposes of the businesey 

any payment or advance beyond the amount W 
capital he has agreed to subscribe, is entitled to 
interest thereon at the rate of six \ or cent, per 
annum; 

ft 

(e) the firm shall indemnify a partner in respect of pay¬ 

ments made and liabilities incurred by him— 

(t) in the ordinary and proper conduct of the business; 
and 

tit) in doing such act, in an emergency, for the pur-, 
pose of protecting the firm from loss, as wputcl 
be done by a )>erson of ordinary prudence, in Ms 
own ease, under similar circumstances; and 
(/) a partner shall indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the 
business of the firm 

14 Subject to contract between the partners, the property 
‘ of the firm includes all property and 

firm* property °* l " e rights and interests in property origin* 

ally brought into the stock of the firm 
or acquired, by tmrehase or otherwise, bv or for the firm, or for 
the purposes md m the oou.r«je of the business of the firm, apd 
includes also the goodwill of the business. 

Urdees the contrary intention appears, property and rights 
and interests in property acquired with money belongmg 4 tjQ tfee 
firm are deemf>d to have been acquired for the firm. 
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10. Subject to contract, between the partner^ the property 
Application of th« of the firm draft be held and u*ed by 


property ef the firm. 

hnootl profit# earn¬ 
ed Iby partner*. 


the partners exclusively for the pur¬ 
poses of the business* 

10. Subject to contract between 
the partners. 


(aT if h partner derives any profit for himself from any 
transection of the firm, or from the use of the 
property or business connection of the finn or the 
firm name, he shall account for that, profit and 
pay it 10 the firm; 


(b) if o partner carries on om business of the sanx nature 
as and competing with that of the firm, he shall 
account for and pay to the firm all profits made 
by him in that business 


17. Sublet to contract between the partners— 

(а) where a change occurs hi the constitution of a firm, 
the mutual rights and duties of the 

Right*tnd duties of partners in the nvonstituhd firm remain 
the same as Uhm weu* immediately 
before the chance, &h far us mav he; 

(б) where u firm constituted t^r a berm continues 

to curry on business after the expiry of 
that Urm. the mutual rights and duties* 
of the pnrtnns remain the Rerne as tl»e\ 

wen before the <xpiry r so tar as thev utu> b< consistent with 
the incidents of fartixxrsbip at will; and 


partner# after « chan¬ 
ge in the firm. 


After the etpiry of the 
term of the firm* and 


(e) where a firm constituted to cuvv out cn< or Tnor« 
where additional urn adventures or undertaking carries out 
dertaktafs ere car- other adventures or undertakings, the 
Had out. mutual rights rn*l duties ot the, partners 

iu respect of the other advent urns or undertaking are the same 
ns those in resp< ct of the original adventure* <>r undertoldnRP* 


CH\PTfcK TV 

RELATIONS OF PARTNERS TO THIRD PARTIES. 


18. Subject to the provisions of this Act. a partner i# the 
Partnerte he agent Agent of the firm for the purpo^a of the 
of the firm. business of the firm. 
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Ith (1) Subject to the provisions of aoctkm 22, the act 
Implied authority of 11 partner which is done to carry on, 

{partner at agent of in the usual wa>, business of tb* kind 

’the firm. carried on by the linn, binds the firm. 

The authority oi a partner to bind the firm conferred by 
thus .section fa ctdled his “implied authority M . 

(2) In the absence of am usage or custom of trade to tho 
contrary, tho implied authority ot a partner does nor empower 
lutn to— 


(а) submit a dispute relating to tin business of th* nnn 

to arbitration, 

(б) open banking account on lx halt oi th< mm In his 


own name, 

(c) compromise oi it Lmquedi mv < Jamt oi portion *)f si 
oiaun b\ the firm, 


\d) withdraw a sun or proceeding tiled on belvdl of the 
firm, 

(<) admit an^ liabibt\ m <i suit or proceeding against th*5 
turn, 

\f) acquit/ immovable property on bob ait ol the firm, 
irj) transfer immovable property on behalf ot the term, 
or 


\h) enter into partnership on belndi ol the firm 


Extension ini res¬ 
triction of partner's 
implied authority. 


20. The partners in a firm may, 
by contract between the partners, 
extend or restrict the implied authority 
of any partner. 


Notwithstanding any such i(‘striction, anj act done bv n> 
partner on behalf ol the firm which f dfa \\ ithin his implied 
authority binds the turn, unless ibo person with whom he is 
dealing knows of the restriction cm* does, not know or believe that 
palmer to be a partner. 

21. A part run has authority, in an emergent}, to do fill 
f . such acts for tho purpose of protecting 

the firm from loss as would be done bv 
a person of ordinary prudence, m hrs 
own ease, acting under similar circumstances, and such acts bind 
the firm. 


2*2. In order to hind a firm, tin act or instrument done or 
_ executed by a partner or other person 

to bind firm. ° * 0Q behalf # of the firm shall bo done or 

executed in the firm name, or in any 
other manner expressing or implying an intention to bind %h o 
firm. 
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28. An admission or representation made by a partner 
r . concerning the affairs of the firm »i$ 

byapartner m *** ionR evidence against the firm if it is made 
in the ordinary course of business. 

24. Notice to a partner who habitually acts in the business 
of the firm of any matter relating to the 
acti* art« n0t>Ce t0 affairs of tbt firm operates as notice 
ng p ° r ‘ to the firm, except in the case of a fraud 

on the firm committed by or with the consent of that partner. 


25. Every partner is liable, jointly 
Liability of a partner with all the other partners and also 

for acta of the firm severally, for nil acts of the firm done 

while he is a partner. 


26 Where, by the wrongful act or omission of a partner 
acting in the ordinary course of the 
Liability of the firm business of a firm or with ih* authority 

^or^wiwigfu acta a ^ his partners, los> or injury is caused 

to any third partv, or any penalty is 
incurred, the firm is liable therefor to the same extent as the 
partner 


Liability of firm for 

rpiaappUcation by 27. Where— 
partners 

(a) a partner acting within his apparent authority receive® 

monev or property from a third party and mis¬ 
applies it, or * 

(b) n firm in tin course of its business receives money or 

property from a third partv, and the. money or 
property is misapplied hv any of the partners while 
the firm is liable to malm good the loss 


28. (1) Am one wh<» by words spoken or written or by 

M ... conduct represents himself, or know- 

n * ou mglv permits himself to be represented, 

to be a partner in a firm, is liable as a partner in that firm to 
any one who has on the faith of any such representation given 
otedit to the firm, whether the person representing himself or 
represented to be a partner does or does not know that the 
representation ha^ reached the person so giving credit. 


(2) Where after a partner's death the business is continued 
in the old firm name, the continued use of that name ot irf the 
deceased partner's name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 
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29 (1) A transfer by a partner of his interest in the firm, 

* either absolute or by mortgage, or by 
the creation by him of a charge on such 
o partn interest, does not entitle the transferee, 

during the continuance of the firm, to interfere in the conduct 
of the business, or to require accounts, or to inspect the books 
of the firm, but entitles the transferee only to receive the share 
of profits of th© transferring partner, and the transferee shall 
accept the account of profits agreed to by the partners. 

(2) If the firm is dissolved or if the transferring partner 
ceases to be a partner, the transferee is entitled as against the 
remaining partners to receive the shftr© of the assets of the firm 
to which the transferring partner is entitled, and for the purpose 
of ascertaining that shire, to an account as from the date of the 
dissolution 

80 (1) A person who is « minor according to the law to 

which he is subject may not be a partner 
MWrft admitted to in a firm, but, with the consent of all 

the bone&ts of part- the partners for the time being, he may 

aerohap he admitted to the benefits of partner¬ 

ship. 

(2) Buoh minor has a right to such share oi the property 
and of the profits ol th© firm as may be agreed upon, and he 
may have access to and inspect and copy any of the aooounts 
of the firm 

(3) Bueh minor's share m liable for the act* of the firm, but 
the minor is not personally liable for any such act. 

(4) &uch minor may not sue the partners for an account 

or payment of his share of tie property or profits of the firm, 
Mive when severing his connection \yjtb tin firm, and in such 
case the amount of his share i>e deb rmiuod by a valuation made 
as far as possible ju accurd^nc^ ‘ h j ‘ ^ in 

action 48 

Provided that all th© partners acting together or any partner 
entitled to dissolve th© firm upon notice* to other partners may 
eject in such suit to dissolve the firm, and thereupon the* Court 
shall proceed with th© suit as one for dissolution and for ©flatting 
aooounts between the partners, and the amount of the share 
the minor shall be determined along with the shares of the 
partners. 

(5) At any time within six months of his attaining majority, 
or of his obtaining knowledge that he had been*adraifcfced (d4e 
Kmefits of partnership, whichever date is later, such persoid i*i#V 
give public notice that he has elected to become ot that he has 
elected not to become a partner in the firm, and such notice shall 
determine his position as regards the firm: 
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Provided that, if he fails to give such pot ice, he shall become 
a partner in the firm on the expiry of the said six months. 

(6 ) Whetp any person has been admitted as a minor to the 
benefits of partnership in a firm, the burden of proving the fact 
that sueii person had do hnowiedge of such admiwskra until a 
p&itieular date after the expiry of six months of hie attaining 
majority shall lie on the person asserting that fact* 

(7) Where such person becomes a partner,— 

(e) his rights and liah>ilitiea as a minor continue up i<> 
the date on which he becomes a partner, but lie 
also becomes personally liable to third parties for 
all acts of the firm done since ho was admitted to 
the benefits of partnership, and 
(/>) his share in the property and profits of the firm shall 
be the share to which he w&e entitled as a minor. 

(8) Where such person elects not to become a partner,— 

(<*) his rights and liabilities shall continue to he those 

of a minor under this soot ion up to the date on 
which be gives public notice, 

( b) his share not be liable for any acts of the firm done 
after the date of the notice, and 
(<*) he shall he entitled to sue the partners for hi* share 
of the property and profits in accordance with sub¬ 
section (4). 

(9) Nothing in sub-sections (7) and (8) shall affect the provi¬ 
sions of section 28. 


CHAPTER V. 

INCOMING AND OUTGOING PARTNERS, 

81. (1) Hubject to contract between the partners and to 

the provisions of section 30, no person 
Introduction of a shall be introduced as a partner mto a 
partner* firm without the consent of all the 

existing partners. 

(2) Subject to the provision* of section 80* a person who is 
Introduced as a partner into a firm does not thereby become 
liable for any act of the firm done before he became a partner. 

of a 32* (1) A partner may retire— 

(a) with the consent of all the other partners, 

(b) in accordance with an express agreement by the 

partners, or * ' ’ ” 
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(&) wtLOifj the partnership is at will, by giving notice in 
writing to all the other partners of his intention 
to retire. 

(2) A retiring partner may be discharged irom any Hwbditv 
to any third party for acts of tho firm done betake bis retirement 
by an agreement made by him with such third part} and the 
partners of the reconstituted firm, and such agreement may bn 
implied b} a course of dealing between such third paity anti 
the lwou^tituttKl firm after he had knowledge <n the retirement. 

(3) Notwithstanding the retirement ot a partner from a 

arm, he and the partners continue to bo liable as l>amier< b> 
third parties to** any act done by any of them which would I 
have been an act ot the firm ii done before the ndiromt.ni, until 
public notice is given of the retmummt. < 

Provided that a retired partner is not liable to ,iuy third 
party who deal*, with the firm without knowing that In* "was a 
jmrtncr. 


(4) Notices under sub-sections (ft) may be given by th” 
retired partner or by any partner ot the reconstituted firm 

ftfl. (1) A partner may not bo (spoiled from a firm bv 

ExBuUian of a partner »nv at «ho p^ner,. wv m 

. the exorcise m good iadh. o] powois 
conferrudby contract between the parties* 

(2) The provisions of sub-sections (2), (ft) and (1) of section 
.‘!3 ehall apply to an expelled partner a*, if he wei-e a rdired 
partner. 


/ 


34. (t) When* a partner m a firm is adjudicated an insol- 1 
Initlvwic; of a port- vent ho ceases to be a partner on tin* \ 
ntr * date on which tho order ot adjudication * 

is made, whether or not the firm is thereby dissolved. 

(2) Where under a contract between the partners the firm 
is not dissolved b\ the o-djudieation of a partner as an insolvent 
the estate of a partner so adjudicated is not liable for am oet f 
ot the firm and the firm is not liable for any act. of the uisoh *ut, i 
done after the date on which the order di adjudication is m:*cU\ 

&5. WTiere under a contract between tho puatuers the 
tirtn is not dissolved by the death of t\ 
partner, the estate of a deceased partner 
is not liable for any act of the tirra 
done after his death. 

36. (1) An outgoing partner i *»av 
CiiJT\ on a business competing with that 
of the firm and be may advert im ^ich 
bup^epa* but subject to contract fi> the 
contrary, be may not— 
io) Use,the firm name, 

(6) 'feyuWetot himself m carrying on the business of ths 
firm, or 


liability of HUte of 
(bcMMd partner. 


Right# of outgoing 
P«tmr to carry on 
competing buiineP, 
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Agreements in 
straint o# trade. 


(c) solicit the .custom of persona who were, dealing with 
the firm before he ceased to he a partner. 

(2) A partner may make an agreement with his partners 
that on ceasing to be partner he will 
not carry on any business similar to that 
of the firm within a specified period or 
within specified local limits; and, notwithstanding anything 
contained in section 27 of the Indian Contract Act, 1872, such 
agreement shall bo valid if the restrictions imposed are reasonable. 
37 Where any member of a firra has died or otherwise 
oeased to be a partner, and the survi¬ 
ving or continuing partners carry on the 
business of the firm with the property 
of the firm' without any final settlement 
accounts js between them v and thef outgoing partner or his. 
«*state, then, in the absence of a oontract to the contrary, the 
outgoing partner or his estate ih entitled at the option of himself 
or his representatives to such share of the profits made since 
he ceased to be partner as may be attributable to the use of his 
shore ot the property of the tirm or to interest at the rate of 
six f*er cent per annum on the amount <>f his shan lu the} pro- 
pmx of the tirm: 


Right of outgoing 
partner in certain 
cases to share subseq¬ 
uent profits 

of 


Provided that where by Conti act between the partners an 
option is given to surviving or continuing partners to purchase 
the interest of a deceased or outgoing partner and that option 
is duly exercised, the estate* of the deceased partner, or the 
outgoing partner or his estate, the # ca*e may be, is not entitled 
to an} further or other sham of profits; b&t ft any partner 
assuming to act in exercise of the option does not in all material 
respects comply with the term, thereof,’ he is liable to aocouni 
under the foregoing provisions 0 f this section. 

‘18 \ continuing guarantee given to a firm or to a third 

, party in respect of the transactors of 

Revocation of contx- a firm, is, in the absence of agreement 
y to the contrary, revoked a* to future 
transactions from the date of any change 
m ttw constitution of the firm. 


**} * 


* M 


* H & 

M 

I ■* |*v » 


CHAPTER VI. 

DISSOLUTION OF A FIRM. 

39 The dissolution of partnership between all the partners 
# -.s of a fin» is called the “dissolution of 

Dissolution of a firm, firm” 
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40. A firm may be dissolved with 
Ditsokitioti by agree- the consent of all fib© partners or in 
men *‘ accordance with a contract between the 

partners. 

Compulsory dissoiu- 41. A firm is dissolved— 
tion. % 

(a) by the adjudication of all the partners or of all the 

partners but one as insolvent, or 

(b) by the happening of any event which makes it unlaw¬ 

ful tor the business of the firm to be carried on or 
for the partners to carry it oh in partnership: 
Provided that, where* more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one 
moiv shall not of itself cause the dissolution of the firm in respect 
of its lawful adventures and undertakings. 


Dissolution on the 
happening of certain 
contingencies. 


42. Subject to 
the partners a firm 


contract between 
is dissolved— 


\a > A constituted for a fixed term, by the expiry of that 
term; 


(hi if constituted to earn out one or more adventures 
or undertakings, by the completion thereof; 

( •; by the death of a partner; and * ♦ 

{d) b) the adjudication of a partner an insolvent* b 

4 * » 

4d U) Where the partnership is at will, the firm may be 
dissolved by any partner giving notice 
in writing to all the other partners of 
his intention to dissolve the firm. 


Dissolution by notice 
or partnership at will. 


(2) The firm is dissolved as from the date mentioned in the 
notice, us the date of dissolution or, if no date is so mentioned, 
as fr>m the date of the communication of the notice. 

44. At the suit of a partner, the 
Dissolution by the Court may dissolve a firm on any of the 
following grounds, namely: 

id) that a partner has become of unsovadmindcin.'^lli^h 
case the suit may bo brought as well by Abe* next 
friend of the partner who has beooitib of ifiisoftmd 
mind as by any other partner; 

{h) that a partner, other than the partner suing, has be* 
come in any way permanently incapable of per¬ 
forming his duties as partner; 

(c) that a partner other than the partner suing, Is guilty 
of conduct which is likely to affect prejudicially 
the carrying on of the business, regard being had 
to the nature of the business; 
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{d) that a partner, other than the partner suing, wilfully 
or persistently commits breach of agreements re¬ 
lating to the management of the affairs of tho firm 
or the conduct of hia business, or otherwise so 
conduce himself in matters relating to the busi¬ 
ness* that, it is not reasonably practicable for tho 
oth( v r partners to carry on the business in partner¬ 
ship with him; 

{e) that a partner, other than the purtnci suing, has m 
an,) way transferred the whole of his interest m 
the linn to a third party, or has allowed his slum 
to be charged under the pro\ i^<*n> ol ruh 49 ot 
Order XXI Pi* the Fir>t Schedule to the ( <*de ol 
Civil Procedure, 3908, <*r has allowed it lo he ^old 
in the roccnen ot arrears of land-revenue or ot 
am dues reeovt ruble as arrears of 1 and-lew rule 
duo by the partner ; 

(/) that the business of the firm cannot be named on 
save at a loss; or 


(y) on sun other ground which render's it just and < quit- 
tthjo that the firm should be dissolved. 

C>. (1) .Notwithstanding the dissolution oi a tirm, the 
partners continue to be liable as such 
Liability for act# of t 0 third parties for any act done by ah\ 

diMoiuUon* * r of them which would have been an net. 

of the firm if clone before the dissolu¬ 
tion, until public notice is given of tb e^diss olution : 


Provided that the estate of a partner who dies, or who is 
adjudicated an inoslvont, or of a partner who, nol having Uon 
known to tho person dealing with the tirm U> be a partner, 
retires from the firm, is not liable under this section for acts 
done after the date* on which he -ceases to be a partner. 

(2) Notices under sub-section (1) maj be cimi by any 
partner. ■— 

40. On the dissolution of a firm c\cry partner or his 
represen tat i\e is entitled, ms ag.nnrt all 
flight#! p«rt«i#r#to the other partners or their roprescntn- 

tiP^terdU^ut^n” tives > *o ll8Vt ‘ the properly of the tirm 

applied in payment of the debts and 
liabilities of the firm, and to have the surplus distributed among 
the partners or their representatives according to their richls. 
47. After the dissolution of a firm the authority of each 
partner to bind the firm and fhe other 

ItoTir- InutUHl an,i obligations of the 

partners, continue notwithstanding ill* v 
/ ’ dissolution, so far as may be necessary 

to wind up the affairs of the firm and to complete transactions 
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begun I'mt unfinished at the time of the dissolution, but not 

otherw ise: 


IVovided that the firm is in no case bound by the ads of 
a partner who has been adjudicated insolvent; but this proviso 
docs not affect the liability of any person who has after the 
adjudication represented himself or knowingly permitted him- 
sell to be represented as a partner of the insolvent. 

48. Jn settling the accounts oi a 
ol MttUment firm after dissolution, the following 
* ** W0#n rules, shall, subject to agret inent bv the 
^ ' partners, be observed: 

( ,) Losses, including deficiencies of capital, st^all be paid 
first out of profits, next out of capital, and, Lastly, 
*f neevssan, b> the partners individually in the 
proportion* in which the\ were entitled to share 
profits. 


tM The afthft* of the firm, including anv Mims eontri 
buted by the partner* to mnL* up deficiencies of 
capital, shall be applied in the following manner 
and rrder: 


it) in paving the debits oi the firm t<» third parties: 

(ii) in pu\mg to each partner r.iWabk what 4s due to 
him trom tht' firm for advances as distinguished 
lr»,m capital; 

(Hi) in paving to each partner rale ably whai is duo to 
h.m on account of capital; and 
a?*) the residue, if ant, shall be divided among the 
partn* rs in the proportion* in vvbieh they were 
entitled to shares profits. 

t'lt. Where thrre tire joint debts due trom the* firm, and 
P*r*a*mt oi firm also separate debts due from any pari- 
deb u ond of nor, the property of the firm shall be 

debt*. applied in the first instance in payment 

ot r h ' debts of the firm, and if there is any surplus, then the 
shi re t >i each partner shall be applied in payment oi his separate 
del*-* or paid to him. The separate property of : nv 
pan nor -bail h k applied first in th<* payment of hK separate 
debt and th 1 surplus (if an\} in the pigment ot the debts of 
the iWn 1 


Per«md prvfiU e*rn- 
«d alter di—olutloi. 


Subject t-> contract between the purtmtv, the provi¬ 
sions ot clause (o) of section 10 shalt 
apply to transactions by any surviving 
partner or by the representatives of a 
deceased partner, undertaken after the firm Is dissolved on 
account of the death of a partner end before its affairs have 
been completely wound up: 
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Provided that, where any partner or his representative ha* 
bought the goodwill of the firm, nothing in this section shall 
affect his right to use the firpx name. 

51. Inhere a partner has paid a premium on entering into 

Return of premium partnership for a fixed term, and the 

on premature di*»olu- firm is dissolved before the expiration 
fcion. of that term otherwise than by the death 

of a partner, he shall be entitled to repayment of the premium 
or of such part, thereof as may be reasonable, rega/cT being * had 
to the terms upon which he became a partner find to the length 
of time during which he Was a partner, unless— 

(a) the dissolution is mainly due to his own misconduct, 

or 

(b) the dissolution is in pursuance of an agreement con¬ 

taining ho provision for the return of the premium 
or any part of it. 

52. Where a contract creating partnership is rescinded 

on the ground of the fraud or mie- 
Rights where part- representation of any of the parties 

nership contract is thereto, the party entitled to rescind is, 

rescinded for fraud or J 

misrepresentation. without prejudice to any other right, 

entitled— 

(a) to a lien on, or a right of retention of, the surplus 

of the assets of the firm remaining after the debts 
of the firm have been paid, for any sum paid by 
him for the purchase of a share in the firm and 
for any capital contributed by him; 

(b) to rank as a creditor of the firm in respect of any 

payment made by him towards the debts of the 
firm; and 

(c) to be indemnified by the partner or partners guilty 

of the fraud or misrepresentation against all tho 
debts of the firm, 

5ft After a firm is dissolved, every partner or his repre¬ 
sentative may, in the absence of a 
R*ght to restraint contract between the partners to the 

or firm property. contrary, restrain any other partner or 

his representative from carrying'on a 
similar business in the firm name or from using any of the 
property of the firm for hie own benefit, until the affaire of the 
firms have boon completely wound up: , , , 4 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall 
affect his right to use the firm name. 
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dissolution. 


' ‘Partners may, upon or in* anticipation ofthe dissolu¬ 

tion of the firm, make an agreement 
trwKtSdi m ***~ that some or- all of * them will not* carry, 

*v>, . * on»a business similar to that of the firm 

within a specified period or within specified 1 "looal‘ limits; A and 
notwithstanding anything contained m section 27 of the tndiifch 
Contrast? Act, 1872, such agreeraet shall be valid if the restric¬ 
tions imposed are reasonable. * 

55. (1) In settling the accounts of a firm after dissolu¬ 
tion, ,the goodwill shall, subject to 
Sale of goodwill after contract Between the partners, be 

slw y lon * included in the assets, and it may be 

sold either r>ep/<rate]\ or along vitb other property of the firm. 

(2) Where the goodwill* of a firm is sold after dissolution, 

Rights of buyer and a P ortoep . “«£ a l busiDe8e ^ 

teller of goodwill luting with that of the buyer and he 

may advertise such business, but, 
subject fib agreement between him and the buyer, he may not— 

(а) use the firm name, 

(б) represent himself as carrying on the business of the 

firm, or 

(ft) solicit the custom of persons who were dealing with 
the firm before its dissolution. 

* (3)’ Any partner may, upon the sale of the goodwill of a 

m firm, make an agreement with the 
rain't of trade buyer t hat such partner will not carry 

* on any business similar to that of the 
firm within" a specified period or within specified local limits, 
and notwithstanding anything contained in section 27 of the 
Indian Contract Act, 1872, such agreement shall be valid if 
the restrictions imposed are impossible 


CHAFFER VII. 

REGISTRATION OF FIRMS. 


?>6 The Provincial Government of any province may, 
by notification in th# Official, Oaaafcfce, 
Power to exempt direct that the provisions of this shall 

this*Chapter** 10 ” ° no ^ ap P*X t»hat province? or to rtny* 

mri thereof specified in the notification. 

51. (1) The Provincial # (Jovernment may appoipt Regis¬ 
trars of Firms for the purposes pf this 
Appointment of Act, a p d may define the areas within 
Registrar*. which they slmll exercise their powers 

4 and perform' their duties. 
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(2) Every Registrar stall deeovd to be 4 public servant 
within the meaning of se»ction 21 0 1 the Indian Penal Code. 

58 . HI The regtetratioQ o i a firm may be effected at <0y 
time by ending by post or delivering 

Application t+* * 0 the * Registrar o i the area in whkxh 

on ‘ any place of business of the fir®* is 

situated or ?imposed to Ue actuat'd, a **t.aVment in the prescribed 
form and accompanied by the pce*crib*d tne, stating— 

OH the tirm name, 

(h) the place or principal plan** ol busine-s of the firm, 

(r) the names of any <.thcr place*, when* the firm carrier 
on business, 

id) the date when each partner /onn<*d the firm, 

(ri the names in full and pertm ivrt, addresses of the 
partners, and 

(]) the duration of the hrra. 

The statement shall be signed bv all *he partners, or by 
Hie»r agents specially authoris'd in this behah. 

(2} Each person signing the statement shall ;>1so verity ii 
in the manner prescribed. 

(3) \ "Hrm name shall not cootuhj ao\ ot the following 
\\oi<K namely.— 

“Crown**, "Emperor", '‘jTicnpr^V’, “Empire", "J-mpc 
rial'*, ‘'King", “Queue”, "RoyaE\ or words evpresf- 
ing or implying the sanction aporro a] or patronage ct 
the Crown or the Central (tov«*rn.ment. or any 
Provincial Government or the Crown F*^i*M*ntat£vi\ 

< wept when the Provincial Government; tiisrnr&eti its 
consent to the use ni such w orcE as part of tb*» firm 
Jaime by order in writing. 


r >9. When the Registrar Is satisfied that *be prowskro# of 


R*|iitration, 


i^ection 58 h;-vo ht**n duly complied 
with, he shall record an entr\ of the 


statement in a register colled the Register Eirm>, and shall 
tile 4 he statement. 


oO. (1) When an 

Recording of altera¬ 
tion* in firm name 
and principal place 
of business. 


alteration U made in the 
in the location of the pjj 
business of a rc^-tt nd 
menl may be sent to 
accompanitsj by tin* ] 


specifying the alteration, 
and verified in the manner required under motion 


fnm name or 
Jictntd [>k*co of 
firm, a state - 
t lio Registrar 
) ascribed tee, 
find signed 
58. 


(2) When the Registrar ia aaiisfkid that the provisions of 
sub-section (1> have been duly complied with he shall amen d 
the entry relating to the firm in tbn register of Virrrm in 
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accordance with the statement, and shall file it along with jtho 
statement relating to the firm filed under section 59. 

01, Whan a registered firm discontinues business at any 
place or begins to carry on business at 
Noting of closing & auy pl ace , S ueJl place not being its 
r place ol business, any partner or agent 

oi the lirin may send intimation thereof to the Registrar, who 
shall make a rote of such intimation in the entry relating to 
the firm 111 the Register ol Finns, and shall file the intimation 
along with the statement relating to the firm filed under 
section 59. 

fi2. When any partner in a registered firm alters his name 
or permanent address, an intimation of 
Noting of changes in the alteration nun be sent by any part- 
names and addresses nej ul* agent of the firm to'the Regis- 
of partners. trar, who shall deal with it in the 

manner provided in section 01. 

M. (1J When a change occurs in the constitution of a 
registered firm any incoming, eontmu- 
Recording of changes ing or outgoing partner, and when a 
a ^ rm registered firm is devolved any person 

who was a partner immediately before 
1 he dissolution, or the agent of any Mich partner or person 
specially authonsid m this behalf, may give notice to the 
Jlegist tar of such change or dissolution, speed wng the- date 
thereof , and the Registrar shall make a record ol the notice m 
the entry n biting to the firm 111 the RegisteT of Finns, and shall 
‘tile the notice along with the statement relating to the firm 
tiled under section 59. 


Recording of changes 
in and dissolution of 
a firm. 


(2) Whin a minor who lias been admitted to the benefits 

_ r . , of partnership in n firm attains marority 

iSXSTJLZ*- <■'«"> t<> '-™>' « >'"< tc k(HM 

a partner, and the firm is then a regis¬ 
tered turn Ik, or jus agent specially authorised 111 this behalf. 
nm\ g t \ e notice to the Registrar that he has or has not become 
a partner, and the Registrar shall deal with the notice m the 
liianmr piovided in subsection (1). 

fi4. (1) l In Registrar shall ha\e power at all limes *o 

„ _ - . rectify any mistake in order to hi ing 

the entry hi the Register of Firms 

relating to any firm into conformity 
with the documents relating to that firm filed under this Chapter. 

(2) On application made by all the parties who have signed 
any document relating to a firm filed under this Chapter, the 
Registrar may rectify any mistake in such document or in the 
lecord or note thereof made in the Register of Firms. 

38 


Rectification of mis¬ 
takes. 
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65. A Court deciding huj matter relating to a registered 
firm uiHV direct that the Registrar shall 

Amendmcnt of Re- make anv amendment in the entry in 
*i.t.rby order of Court. ^ ()f * irnw rt4tttin . to 

firm which is consequential upon its decision; and the Registrar 
shall amend the entry accordingly. 

00. (1) The Register ol Firms shall he open to inspection 

Inspection of Regis- bv an\ person on pavment of such fee 
ter &. filed documents. as min be pt escribed. 

(2) All statements, notices and intimations tiled under this 
Chapter shall In* open to inspect ion, subject to such conditions 
and on pavment ot such fee as ma t > bt* prescribed. 

07. I’he Registiur shall on application iunnsb to any 
. . . i n pavmint oi Mich lei* as may 

Grants of cop.e. , )t , , )lw ., ‘ , cwtitirrl ..ndp'c 

lus hand, oi am entiv or portion threot in the Registo ot Firms. 
OS. (1) Aha statement, intimation or nolice recorded or 
noted in the Register ot Firms shall, as 
against anv ptisou In whom or on 
whose behalf such statement, intimation <>r notice was signed, 
be conclusive pront of any therein stated. 

(2) A certified copy ot an c ntr\ relating to a firm in the 
Register of Firms may be produced in proot ot the tact of the 
registration.ol such firm, and of the contents oi am statement, 
intimation or notice recorded or noted therein. 

Oft. (1) Xo suit to enlorcc a right arising from a contract 
or conferred bv this An shall be insfci-. 

Effect of non-regis- tilted in am Coiut bv o» on bchali of 
tration. , .. 

anv person suing as a partner m a firm 

against the film or anv person alleged to be or to have been a 
partner m the tirrn unless the firm is registered and tin* pm sun 
suing is or has been shown in the Register c»| Firms ;i s a paituei* 
in the film. 


Rules of evidence. 


(2) Xo suit to enforce a tight arising jiom a contact shall 
be instituted m anv < ourt bv oi on heir'll < t a (inn against auy 
third partv unless the firm is registered and the person^ suing 
ar< or have been shown in the Register of Firms partners in 
the firm. 


(d) The provisions of sub-sections (I; and (2) shall apply 
fdso to a claim of sot-oft or other proceeding to enforce a right 
arising from a contract but shall not affect-- 

(a) tin* euforeeuu nt of any right to sue lor the dissolution 
of a firm or for accounts of a dissolved firay or anv 
right or power to realise the property (f a dissolved 
firm, or 
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(h) the powers of an official assignee, receiver or Court? 
under the Presidency Towns Insolvency Act, 1909, 
or Provincial Insolvency Act, 1920, lo realise the 
proper !3 ot an insolvent partner. 

(4) Tills section shall not apply— 

(a) to linns or to partners in firms which have no place 

of business in British India, or whose places of 
business in British India are suited m areas to 
which, by notification under section 50, this 
Chapter does not apply, or 

( b) to any suit or claim ot set-off not exceeding one hun¬ 

dred rupees in value which, m the Presidency 
towns, is not of a kind specified in section 19 of 
the Presidency Small Cause < ourts Vet, 1882, or, 
outside the Presidency towns. is not of a kind 
specified m the Second Scludulo to the Provincial 
Small ( uuse Courts \et 1887. or to an\ proceeding 
in execution or <>1 her proceeding incidental to or 
arising from any such suit ur claim. 


70. \ny poison 


Penalty for furnish 
ing false particulars 


wlio vigils any state mem, amending 
statement, notice or intimation und'-r 
1 his Chapter containing am particular 
which he knows to be false or does not 
believe to be true, or containing particulars which he lcnow r s to 
be incomplete ot does not believe to be* complete shall bo 
punishable with imprisonment which nun extend to flirt o 
months, or with fine, or with both. 


71. (I) The Pro\inciul Cioverument may make rules 

prescribing the fets which shall accom¬ 
pany documents sent to the "Registrar 
of Firms, or lor copies from the Register of Firms: 


Power to make rules 


Provided that such has shall not exceed the maximum fee* 
specified in Schedule 1. 

(2) The Pio\mead Cioverument may also make rules— 

(a) prescribing the foim of statement submitted under 
section 58. and ot the verification thereof; 

({>) requiring statements, intimations and notices under 
sections <><), f>l, (>2 and to la in prescribed form 7 
prescribing the form thereof; 

(r) prescribing the form of the Register of Firms, and 
tla' mode in which entries relating to firms are to 
be made therein, and the mode in which such 
(mines are to he amended or notes made* therein ; 

(d) regulating the procedure of the Registrar when dia* 
pules arise • 
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(e) regulating the filing of documents received by the 
Registrar ; 

(/) prescribing conditions lor the inspection of original 
documents ; 

(g) regulating the grant of copies ; 

(h) regulating the elimination of registers and documents; 

(i) providing tor the maintenance and form of an Index 

to the Registrar of Finns ; and 
O’) generally, to carry out the purposes of this Chapter. 
(3) All rules made under this section shall be subject to the 
condition of previous publication. 


CHART HR VJTT. 

SUPPLEMENTAL. 

Mode of giving pub* A public notice under this 

lie notice. Acl is given— 

(a) where it relates to the retirement or expulsion of a 
partner from a registered firm, or to the dissolu¬ 
tion of a registered firm, or to the election to 
become or not to become a partner in a registered 
tirm by a person attaining majority who was ad¬ 
mitted as a minor to the benefits of partnership, 
by notice to the Registrar ol Firms under section 
(>3, and by publication in the Official Gazette and 
in at )e <st one vernacular newspaper circulating 
in the district where the tirm to which it relates 
has its place or principal place of business and 
(h) in an> other case, by publication in the Official 
Oa/ette and in at least one vernacular newspaper 
circulating in the district where the firm to which 
it relates has its place or principal place of 
business. 

73. The enactments mentioned in Schedule IT arc hereby 

p . repealed to the extent spi eified in tb© 

Cp ^ a S * fourth column thereof. 

74. Nothing in this Act or any repeal affected thereby 

Savings. shall affect or he deemed to affect— 

(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commence¬ 
ment of this Act, or 
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(b) any legal proceeding or remedy in respect of any 

such right, title, interest, obligation or liability, 
cr anvt hiug 1 done of suffered before the commence* 
meat ot this Act, or 

(c) , anythin" done oj suffued before the commencement 

ot this Act, or * 

(d) am enactment relating to partnership not expiessljj 

repealed bv this Act, or 

(c) anv iule of insolvency rilatm" to partnership, or 
(/) an} rule of law not inconsistent with this Act. 


h in ni u: f. 

MAXIMUM FEES. 

[So -tin m clio i (1) of section 71 j 


Document oi << t ii k >pu t oi 
w ha ii tin let u pa\ tM< 

In 


Maumu’u t e. 


S tat uncut undu section 5t< , . . . i,ipus 

Statement under section (>u .... o !u nl j, tt 

Intimation undu si (.lion 01 , . * . JOue lupeo. 

JLutipnatiou undu section GJ . . . . Om rupee 

Notice uiidci section 0>.One lupee. 

Application undu section 01 . . . .'(hie inpee. 


Inspection ot the lhgi-lei oi Turns ( 1 igbt annas lor inspect- 
under sub section (Lj ot section 60. mg one -volume oi the 

J iU gls‘u 1 , 

Inspection ot documents idating to ! lujii annas tor the ins- 
a tirm undu subsection (ii) of I peetion ot all docu- 
bcction 00 , 1 liiuih lelatmg to one 

j him. 

Copies fiom the llegister of l inns . Tour annas for each Iiuel- 

1 dual words or part 
thereof. 
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SCHEDULE II. 

ENACTMENTS REPEALED. 

(Sec see I ion 73). 


Year. 

No. 

Short title. ! 

Extent of Repeal. 

1 

2 i 

3 

i 

4 

1872 

! IX ! 

1 

1 

1 

! The Indian ('ontract Acl, ! 
1872. j 

1 

t 

t 

Exceptions 2 and 8 to 
section 27. 

The whole of Chapter 
XL 

1920 

Burma | 
A.-t 

MIL j 

The Burma Registration of 1 
Business Names Arts. 1920. j 

1 

i 

Tht whole. 



THE NEGOTIABLE INSTRUMENTS ACT 


A('T No. XXVI OF 1881. 


[0 th December , 1881.] 

An Act to define and amend the law relating to 
Promissory Notes, Bills of Exchange and Cheques. 


[As Modified up to dale.] 


Whekbas it is 

Preamble. 


expedient to ddine and amend the law 
relating to promissory notes, bills of 
exchange and cheques , it is hereby 


4inacted as iollows:— 


CHAPTER 1. 


PRELIMINARY. 


1. This Act nuij be called the 
Negotiable Instillments Act, 3881: 
whole of British India ; but nothing herein 
contained affects the Indian Paper 
Gumucv \et, 187], section 23, or 
affects an\ local usage relating to any 
instrument in an oriental language: 
Provided that such usages max be excluded by any words In 
the b k!\ of the msiruna nt which indicate an intention that# 
the le^.ti relations of the parties rheieto shall be governed by 

this \ct : and it shall come into fore© 
on the first day of March, 1882. 


Short title. 

It extends to the 

Local extent, saving 
of usage* relating to 
hundU, etc. 


Commencement. 


2. | Repeal of tnaelmenl s. J 7 It prated hif Die Repealing 

and Amaid'nuj Aef 1801 (XU of 1801 ). 

Interpretation clause. 8. In this Act— 

’‘banker” includes also persons or a corporation or com¬ 
pany acting as bankets: and 


4 ‘notary public” includes also any person appointed by the 
Local Government to perform the functions of a notary publia 
under this Act. 
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CHAF1ER II. 

OF NOTES, BILLS AND CHEQUES. 


4. A “piouussoi} note” is an instrument m writing (no f 
bung a bank-note or a currency-note) 
“Promissory note ” containing an unconditional under¬ 
taking signed b\ the maker, to pax a 
certain sum c»t momx onh to, oi to the oideL oi, a certain 
person, m to th# bcaiu ol the instrument. 

Jllu^iiaiions. 

A signs mstiuiiunts m the following Uum 

(a) 1 piouusc to pav 1) ot older Its. 500.” 

(b) “1 acknowledge mvselt to he mdebud to I> m Its. 1 000, 
to be paid on demand tor \alue uctutd ’ 

0 ) Mi J» I () l it- ! 000 ” 

(<l) 1 jrnmiis to pav it Its 500 and all oilier sums winch 

shall in (In* t him 

(m 1 pionnsi tu pav 11 Ks 500 limt dt dueling ilieu out 
an\ mum ' u l u b hi m i\ o\\( m 

(f I pH mi i to pa\ l> It 500 stun da\saiui my 

marlin with < 

('/l “1 pumiN to }»u T> Its 50o on I) s d( itii puwidel II 
luius me t noagh 1o pav that sum 

(h) l ]>i mi t to pav i» Hs 500 and t< (Uh\(i io Jims iny 
black ho'si on h t damun m \t 


r l he mstnimuds lespuhuiv r n nil 1 (?) an 1 f b) me p’Vn 
missoi \ noti - r l lx linlimmni. re-ptdiulv maihed ((), (ch 9 
(t) (f <y and [h) an itoj piomis-.cn not* 

5 \ “bdi oi eulumi" n an instiumont in writing 

r , „ conlaimn: an uniouditnml cider, 

Bill of exchange sl ^ ne( , | )v t]|0 „ u ], 01 Wir^l.ns a 

certapi ptison to pav a tcUam sum of mowv oul\ to, or to the 
Older ot i uitam pi wm ot to the be irer of the imtimneni. 


\ ptomise oi on!ci to p iv is not “conditional” within the 
meaning ol this s< chon and section 4 bx mason of the tune 
for pavment ol tin amount or am instalment ihereoi being 
expressed to he on the 1 ipse of a e< rtam period after the occur¬ 
rence ot i speeifud exud wln<h, aecoiding to the ordinary 
exception ol mankind is ceitam to happen, although the timo 
ot its h ippenmg max he uncertain. 

The sum pav able rnav he “certain”, within the meaning 
of this section and si < bon 1, although it includes future interaat 
or is payable at an indicated rate of exchange, or is according 
to the course of exchange and although the instrument provides 
*that, on default ot payment of an instalment, the balance un- 
naid shall become due. 
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The person to whom it is char that the dneotion is given 
or that paxment is to he made may be a “certain person”, 
withm the meuninu of this section and section 4, although he 
is mivnamul oi designated b\ description onl\. 


(j. A “cheque” 

“Cheque ” 


is a bill of exchange drawn on a specified 
baukei and not expressed to be payable 
otherwise than on demand. 


7 The na.ker of a 

“Drawer”, “Drawee ’» 


hill of exchange or cheque called lha 
“diawer”; the person thirdly dueot«J 
to p,u is called “the drawee”. 


When in the hill or in ,m\ mdoismucnt thereon the name 
ol an\ pernio i, <mui in addition ’ > 
“Drawee in case of the dtav.ee to lie limited to in cast of 
weed” mad sueli per-on js called a “drawee 

m c iso oi nfrd” 


\ft<r the drawee ol < bill h<n seiud Iin assent upon the 
<<A „ bill oi n them aie more parts therm 1 

ccep or. than one m>un one ol such parts, an! 

delivered the same or <n\*n imiin oi sndi ^in’inu 1 > the lmller 
or fo s I'tif jH'soii on Ins hd* ill lie is called the “acceptor”. 


\\lnn a bill of ovli mge his b (n nob d or protested for 
... . ,, non K*ct pi uk i oi ha* bet ‘»r security 

“Acceptor for honour , , , 

and am person accepts v <unra proltst 
fot honour of tin dr nut or o } am one of th > uvb^sers, sued; 
pemon »n < dh d an “acceptor lor honour” 


1 he pe'-sou uniid m tin instrument i > whom or to whos- 
onU 1 lit mon > in l>\ tin* jndmuirm 
“Payee” dm eh 1 to ho paid l- (ailed the 

“pa\eo ” 


8 1 he “ 

“Holder * 

and to feteui 
full es llicieto 


holder ” ol a piounsson noh 
< a chequ * ini'i’s an\ 
hi-, nun name to the 
<.r r<co\ir tin am unit duo 


bill of mohang 
peiwvi entitled m 
possesion theieuf 
tinman fi am .he 


W’heie the nob bill or eheque is lost o v dt stroved i*^ 
holder is the pi isou so emdkd d rlu time ol sue]] less or 
dr struci ion. 


9 “Holder m due coume” means am pel son who for 
consideiatim became the possessor of 
“Holder in due a piomissn»*\ note, bill of exchange or 
course cheque if pax able to hearer, 

or the pavee or indorsee thereoi, if payable to order, before 
the amount mentioned in it la came pavable, and without having 
sufficient cause to hehrne that am defect existed in the title oS 
the person from whom he derived his title. 
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10. “Payment in due course” means? payment in accord- 

anee with the apparent tenor of the 

“Payment in due instrument in good faith and without 

course. ° 

negligence to any person in possession 
thereof under circumstances which do not afford a reasonable 
ground for be]ie\ing that lit is not entitled to receive payment 
of the amount therein mentioned. 

11. A promissory note, bill of exchange or cheque drawn 

or made in British India, and made 
“Inland instrument.’ * payable in, or drawn upon any person 
1 evident in, Biitish India, shall be 
det mcd to be an inland instrument. 

12. And such instrument not so 
.Foreign instrument. drawn, made or made payable shall be 
deemed to be a foreign instrument. 

Id. (1) A ‘ntgotiable instillment' means a promissory note, 
“Negotiable instru- bill of exchange or cheque payable 
went.” either to order or to beater. 


E'VpJanahon (/).--A promissory note,, bill of exchange or 
ahrqne is payable to order which iv expiessed to he so payable 
or which is expressed to bt payable to a particular person, and 
does not contain words prohibiting transfer or indicating an 
intention that it shall not bo transferable. 

!L\r />/a nation (//).— \ promissory note, bill of exchange or 
ehequt is payable to hearer which is expressed to be so payable 
or on which tin* onl\ or 1 wt indorsemenr is an indorsement rn 
blank. 


!E.ci>htn(than ( i/i ).— Where a promissory note, bill of ex¬ 
change or cheque, (ither originally or by indorsement, is ex- 
pn v S H(l to be pay aide to the order of a specified person, and not 
to him his older, it is m\ertheless payable to him or his older 
at his option. • 

(2) V negotiable instrument may he made pay aide to two 
or more payees jointly, or it may be made payable in th( alter- 
native to one of two, or one or some oi se\eral payees. 


Id. When a promissory note, bill of exchange* or cheque 
... is transform! to anv person, so as to 

egoti&t'ion. constitute that person the holder 

thereof, the instrument is said to he negotiated. 

15. 'When the maker or holder of a negotiable, instru¬ 
ment signs the s mie, otherwise than as 
such maker, for the purpose of negotia- 
lion, on the back or face thereof or on a slip of paper annexed 
thereto, or so signs, for the same purpose a stamped paper 
intended to be completed as a negotiable instrument, he is said 
to indorse the same, and is called (lie “indorser.’* 


Indorsement. 
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]tt. (1) If the indorser signs his name only, the indorse¬ 
ment is said to be “in blank ”, and if 

Indorsement‘in blank’ ] le rt( jdH a direction to pay the amount 
mnd m rul . mentioned in the indorsement to or to 

the order of, a specified person, the indorsement is said to be 

“in full”; and the person so specified 
‘‘Indorsee.** is called the “indorsee” of the instru¬ 

ment. 

(2) The niovisjons of this \ct relating to a payee shall 
apply with the necessary modifications to an indorsee. 

17. Where an instrument may be construed either as a 
promissory note or bill “ of exchange, 
Ambiguous instru- the, holder mav at his election treat it 
as either, and the instrument shall he 
thenceforward treated accordingly. 


18. If the amount undertaken or ordered to he paid is 
.... ^ . staled diffetentlv in figures and in 

stated differently in "ord<, the amount stated m words 
figures and words. shall he the amount undertaken or 

ordered to be paid. 


Instruments payable 
on demand. 


10. \ promissory note or bill of 

exchange, in which no time for pay¬ 
ment is specified, and a cheque, are 
pax able on demand. 


20. When* one person signs and delivers to another a 
paper s 4 amped m accordance with the 

instruments * tamped 1,1 »'*R“«>«We instruments 

then m fore*- m British Tndm, and 
ejtlfer wholh blank or having written thereon an incomplete 
negotiable instrument, ho thereby gives prima iaa<> authority 
to i he holder thcreol to make oi complete, as the case may bo, 
upon it t negotiable instrument, for any amount specified 
therein and not exceeding the amount covered by the sfamo. 
The pet son <o signing shall be liable upon such instrument, 
in the eapeitv in which he signed the same, to any holder in 
due course for such amount : Provided that no person other 
than a bolder in due course shall recover from the person 
delivering the instrument anything in excess of the amount 
intended by him to be paid thereunder. 


21. Tn a promissory note or bill of exchange the expres¬ 
sions at sight” and “on present- 
“ At sight” “On prt- ment” mean on demand. The expres- 

M ^ ion “ after sisht” means, in a promis- 

After tight. sory nofp. after presentment for sights 

and, in a bill of exchange, after accept¬ 
ance, or noting for non-acceptance, or protest for non-acceptance., 
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22. The maturity of a promissory 
“Maturity.” note or bill of e>change is the date at 

which it tails due. 

Even promissory note or bill ol exchange wiiieli n not expressed 
to be pavabJr on demand, at siaht 


Days of grace 


or 


on presentment is at maturity on the 


thiol d?y> alter the day on winch it is ex]ressed to be payabl 


23. In calculating the date at which a promissory note or 
bill ot exchange , made payable a stated 
number oi months utter date or after 
sight, oi after * certain event, is at 
maturity, the pnioot stated shall be 
held to terminate on the dav of the 
nnnth winch corresponds with the day on which tlie instillment 
is dabs], or piosentml toi acceptance <>v sejit or noted for 
non (eeptance o? piottMed tor non-acceptance or the event 
m oi, wlicit the instiument is a bill ot exchange, made 
h* a st.itid number ot months afhr sight and lias be*m 
led ior honour wtlh the dav on winch it was so accept* d. 
month m which the perio<l would icimiuife has on coi*rc<- 
pmmiii; d iv, the period shall he held t> lermmide on the lu<>t 
dev ol such month. 


Calculating maturity 
of bill or note payable 
so many months after 
date or sight 


hup* 
pa .. 


It (h 


lUtivtmhoni. 


(a) V iicnotiiiU!e instrument, dated 901 h J tnuarv 1878 h made p uahlo 
sil one in^ntb nfter flute The instrument is a I nuturiD on Ihe third d.i\ 
idle* the 28th JVbru.uy, 1878. 

(h) V nepottable mstnuiirnt, fitted !J(Hh Vu^tisl, 1878 is marie pa\al>!e 
tin <*e months af let dale. The instrument is at maturity on the Urd Dec cm* 
her, IS7<S. 


(< \ A promissory note or bill of *\< linage. dated 81st August, 1878. (‘•nude 
pav tblc three months after date. The instrument is at matmity on the Rid 
Decembei, 1878 


24. In calculating the dele at which a promissory note 
or l)ill of exchange made' payable a 


Calculating maturity 
of bill or note payable 
so many days after 
date or sight 

or of protest for non- 


certain number ot dj\s niter date or 
after sight or after a certain event 
at maturity, the dav of the date, or of 
presentment tor acceptance or sight, 
acceptance, or on which the event happens, 


shall be excluded. 


25. When the day on which a promissory note or bill of 
exchange is at maturity is a public 
Whan day of matu- holiday, the instrument shall be deem- 

rity is a holiday, ed to be due on the next preceding 

business day. 
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Explanation —The e\piession “public holiday*’ includes 
bundays, >*ew \eai s clay, ( hribtmas day if either ot such 
days lalls on a Sunday, the ne\t following Monday Good 
Tnday , and any othei <lay declared by the Central Govern¬ 
ment, by notihc ition in the Ofhei il Gazette, to be a public 
holiday 


durum hi. 

PARTIES TO NOTES, BILLS AND CHEQUES 

2h Fury pH son 


Capacity to make, 
&c , promissory notes, 
&c 

n uiismiin n >tt bill 
\ n mot ma\ < 

Minor 

\( thing h un 
* < iptaation to in 


ea|>able ot contacting, according to 
the jaw to which he is subject, may 
bind himself and be bound l>\ the 
making diaw mg, acceptance mdoise- 
ment, dtlivcix and negotiation ot i 
t m han^t 01 cheque 

diaw, md use, dtliveL and negotute such 
nistmun nt so as to l)ind all parties 
t xu pt himself. 

contained shall be dtcuud to empowci a 
jndoise oi iccept such lusliumtnts except 
n c,W" m which undti tlie law Iol the time bemg ju tone, 
tin X ne "<) i mpowei< <1 

27 P\n\ p< i on capable oi binding himself oi ot being 

bound is mentioned m section 2d, 
Agency ma\ so bind himselt oi be bound by <* 

<lul\ authon/c d agent acting m ins 
name 

V gtnci d mtboutx to tiansact business and to receive and 
Nihngf dt i ts d x s not eftnier upon an agent tin powti <t 
cttpiin^ oi md ising bills oi exchange so as to bind his 
t mu ip d 

\n authorit\ to diaw bills of exchange does not of itself 
mport an mthontx to indorse 

28 \n agent who signs Ins name to i prouussoiv note, 
bill oi exchange or cheque without 
indicating thereon that he signs < s 
agnii, or that he does not intend 

theitbx to incur person d responsibditv is liable person dlv on 
the instrument except to those who induced him to sign upon 
*he belief tlrai the principal onl\ would be held liable 

29 \ legal upiesentrtive of a deceased person who sigm 

Liability of legal re- h,q , name to * Promiism V note bill of 
preaentative signing exchange or cheque is liable personally 

thereon unless he expressh limits Ids 
liability to the extent of the assets received by him as such 


Liability of agent 
signing 
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80. The drawer oi bill oi exchange or cheque is bound, 

f . B4 - , in ease o£ dishonour bv the drawee or 

Liability of drawer. aCceptor t bored, to compensate the 

holder, provided due notice ot dishonour has been &iven to B 
or reeehed In, the drawei as hereinatter provided. 

81. Tilt* drawet oi a cheque ha\ me sufficient hunk of the 

...... _ . drawer in his bands, property appli- 

ofcheque y “ M Uu* ot MK-h cheque 

must pay the cheque when duly, 
required so to do, and in delimit ot such payment, must com¬ 
pensate the drawer to* any loss or damage caused by such default 

82. In the absence of a contract to the euntiary. the maker 
Liability of maker <>* * prmrnssorv note and the accept or 

of note and acceptor betou* niutmitv ot a bill of exchange 
°f hill. are bound to pa\ the amount there >f 

at uiatiuit) accoulmi' to the apparent tenor oi tin note or 
acceptance respectnel\ , and tire aeeeptor of the bill oi exchange 
at or alter matmity is bound 1*) pa\ the amount therfoi 1 <* the 
holder on demand. 

Ju delimit of sueli p anient as 'ton^aid, such maker or 
acceptor is bound to compensate any party to 1h< note or bill 
lor am loss or donate sustained b\ him and caused b\ such 
default. 

88. No person except the diawcr <»l a lull of exi-han" % 
or all or some of se\eial diawees, or a 
Oniy drawee can be p ,,, NU „ named tlnn un a drawee ri 

or C f?r honour «•**■ of need n, an aeeeptor for honour, 

ran bind lumself t>\ an acceptance 
,A Wliere there are several drawees ot a bill ot exchange 
who are not paitners each oi tlum can 
Acceptanceby several accept it tor himself, hilt none of them 
drawees not partners. a( . ( . (>pt j, fo ,. , tlto)lur without In, 

nuthoritv. * 

8o. Tn the absence of a eoufraet to the contran whoever 
.. . .,. A ,. , mdoises and deliver a negotiable ins- 

ia li yo in orser tiumuit befoie maturity, without, in 

such indorsem* nt cxpressK excluding or making conditional his 
(♦wn liability, is bound thcreb\ to e\n\ subsequent holder, in 
case of dishonour b\ tbc drawee acceptor or maker to com¬ 
pensate such holder for any loss or damage caused to him by 
such dishonour pmxided due notice of dishonour lias been ci\en 
to, or received b\, such indorser as hereinafter provided 

Every indorw r after dishonour is liable as upon an instru¬ 
ment parable on demand. 

. 8(» Ever\ prior p.uiv to a nepotia- 

• pr J or ble instrument is 1'fbh thereon to a 

parties to hold in due , 

course. holder in due course until the mstru 

nrumt is duly satisfied 


Only drawee can be 
acceptor except in need 
or for honour 


Acceptance by several 
drawees not partners. 


8o. Tn the ah*. 

Liability of indorser 


Liability of prior 
parties to hold in due 
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Maker, drawer and 
acceptor principals. 


87. The maker ot a promissory note or cheque, the drawer 
of a bill of exchange until acceptance, 
and the acceptor are, in the absence of 
h contract to the contrary, respectively* 

liable thereon as principal debtors, and the other parties thereto 
are liable thereon as sureties for the maker, drawer or acceptor, 
as the case may be. 

88. As between the parties so liable as sureties, each prior 

party is, in the absence of a contract to 
Prior party a pnnci- the contrary, also liable thereon as a 
^b*equent < party* >lC principal debtor in respect o£ each sub- 

sequent party. 


lUu^i raihn. 


A draws h bill payable to hi< own order on K. who accepts. A afterward-* 
indorses the bill to (, C to I>, and I) to E. As between E and B, B is the 
principal debtor, and A, C and 1) arc his sureties. As between E and A, A is 
the principal debtor, and (' and l) aie his sureties. As between E and C\ V 
is the principal debtor and D is hia surety . 


89. When the holder of au accepted bill ot exchange enters 
into any contract with the acceptor 
uretys ip. which, under section 184 or 185 of the 

Indian Contract \ct, 187‘J, would discharge the other parties, 
the holder mav expressly reserve his right to charge the other 
parties, and in such case they arf not discharged. 


dO When the holder oi a negotiable instrument, without 
f , the consent of the indorser, destroys or 

ser^Ti ability* ,n ° r ~ impairs the indorser's remedy against 

a prior party, the indorser is discharged 
from liability to the bolder to the same extent as if the instru¬ 
ment had been paid at maturity. 


IJIushaiion . 

V is the bolder of # ;» bill of exchange made payable to the order of B , 
which contains the following indorsements in blank .— 

First indorsement, “B.” 

Second indorsement. “Peter William*.” 

Third indorsement, “Wright & Co.” 

Fourth indorsement, “John Kazarin.” 

This bill A puts in suit against John Rozarin and strike* nut, withoul 
John Ifco/.ario's consent, the indorsement'* by Peter Williams and Wright & Co. 
A is not entitled to recover anything from John Rozario. 

41. \ii acceptor of a bill of exchange already indorsed 

K not relieved from liability by reason 
Acceptor bound al- that such indorsement is forged, if he 

though indorsement knew or bad reason to believe the in- 

forged. dorse rn out to be forged when ho 

accepted the bill. 
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42. An acceptor ot a bill of exchange drawn in a fictitious 
name and payable to the* drawer’s 
Acceptance of bill order is not, by reason that such name 

n*m?. fictltious is fictitious, relieved from liability to 

any holder in due course claiming 
under an iiidoisenunt l\\ the same hand as the drawer’s signa¬ 
ture, and purporting to be made b> the drawer. 


43. A negotiable instrument made, drawn, accepted, 
indorsed or transferred without consi- 
Negotiable instru- deration, or for a consideration which 

without consideration! 110 obligation of payers, it 

between the parties to the transac¬ 
tion. Hut if am ^uch party has transferred the* instrument with 
or witboui mdmsemont to a holder for consideration, such 
holder, and every subsequent holder deriving title- from him, 
tnav recover the amount due on such instrument from the 
tiaiMer 01 for consideration or any prior parts thereto. 


r,r<'< phon /.— No partv lor wliose accommodation a nego¬ 
tiable instrument has been made, diawu, accepted or indorsed 
•an, if be have paid the amount thereof, recover thereon such 
amount from am person v\ho became a partv to such instm- 
ment for Ins accommodation. 


Kjnpiinn // No paitv to the instrument who has in¬ 
duced am other p,utv to nuke, draw, accept, indorse- or transfer 
the same to him for a consideration which he has failed to nay 
nr perform in lull Audi recover thereon an amount exceeding 
the value <>f the consideration (if any) which he has actually, 
paid or po formed. 

44. When the comidi iation for which a person signed a 
ptomissorv note, hill of exchange or 
cinque consisted of monev, and was 
originally absent in part or has subse¬ 
quently failed in fforl, the sum which 
immediate relation with such signer »s 


artial absence or 
failure of money-con¬ 
sideration. 


hold 


er standing in 


isf'itItIml to revive trom him is propoilionately reduced. 


}' rphmutum —The drawer of a hill of exchange stands in 
Immediate relation with tin acceptor. The maker ot a pro¬ 
missory note, bill of exchange or cheque stands in immediate 
relation with the pavet and the indorsor with his indorsee. 
Other si mu m may by agreement stand in immediate relation 
with a holder. 

Illustration. 

\ draws a bill on B for R^. 500 payable lo the order of A. B accepts ( 
the bill, but subsequently dishonours it by non-payment. A sues B on 
the bill. B proves that iM\ as accepted for value as to Rs. 400, and as 
an aecommodat ion to the plaintiff as to the residue. A can onlv recover 
Rs. 400. 
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consideration not con 
silting of money. 


43 Whore a part of the considi m T i m t<*r which a p< rsgo 
signed a promisors in t*', bill ol fx 
Partial failure of change or cheque, th mull not consist¬ 
ing of monee, ,wt*rt* iiublo in tn »u*-y 

without coJIuot 1 enquiry, and thero 
has bei n a failure ol that part, tie* sum winch a hold r srand- 
mg in immediate relation with such mu' r k < untied to r< < < iu* 
from him is pro]x>rtioually reduced. 

43A. Where a bill oi exchange has imu lo^ Is mn t 
is overdue, tie p> r-< n a ho was rhe 
holder of it may apply to the drawer n> 
give him another lull of the same U cm r, 
giving security to Uie drawer, if required, to indemnify hua 
against all persons whatever in ca*o tin* bill filh ged r* hitte 
been lost shall be found again. 

If the drawer on request as ah r( d refuses to give fuch 
duplicate bill, be may be compelled to do sn 


Holder’s right to 
duplicate of lost bill 


CHAITKK IV 

OF NEGOTIATION 

% 

4b. The making, a-cceptanc*• or indorsement o: a promts 
sory note, bjl ui exchange < r cheque i<* 
Delivery. completed b^ d« Lvery, act 1 : d cr con- 

st motive. 

As between parties standing in uumtdrde relate>n delivery 
to be effectual must bt made by tie t*u** making, accepting 
or indorsing the instrument, or by a p* rsn?i nut hori^d by him 

ui that behalf. 

As between such parties and nn\ lubb r « T tin instrument 
other than a holder in due corns it mo be shown that the 
instrument was delhmd eonditiomdh * r a special purpose 
only, and not fur the purport i u u sb rnng absolutely 
tho property therein. 

A promissory note, bill of »\eiung( <r cheque payable to 
bearer in negotiable by the delivery iluru>i. 

A promissory note, bill of exchange or cheque payable to 
order is negotiable by the holder by indorsement . dalivory 
thereof. , * f* 

47. Subject to the provisions of section 58, ft promissory 

, Negotiation by de> ^ote, bill of excL^go or eh^ue p»V- 
livery. ^ble to bearer *s negotiable by delivery 

thereof. 

H9 
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Exception .— \ promissory note, bill of exchange or cheque 
dcjivmd on condition that it is not to take effect except in a 
certain event is not negotiable (except in the hands of a holder 
for value without notice of the condition) unless such event 
happens. 


Illustrations* 

(a) A, the li >1 ler «»f a negotiable instrument payable to bearer, d< livers 
il to 13 s agent to kee r > hr B. The instrument has been negotiated. 

(b) A, the holder of a negotiable instrument payable to bearer, which is 
in the hands at A\s b mk t, who is, at the time the banker o* B, direct* the 
banker to transfer tic 1 indnimmt to B s credit in the banker’s account with 
B. Tne banker do*»-» s » .to i accordingly now possesses the instrument IVs 
agent. The ins^rn a *nt hi-* been negotiated, and B has become the bolder 
of it 


18. Subject to tin* provisions of section 58, n pmmiw>ry 
note, bill <>t exchange or (die<jue pa\- 
" Negotiation by in d)le to older, is negotiable h\ tho 

Horsemen t. holder by indorsement and delivery 

thereof. 


49. The holdci of a negotiable instrument indoi^ed m 
Conversion of indor- blank may, without signing hi* own 

semmt in blank into name, h\ writing above the indorser’s 

indorsement in full. signature a direction to p,»\ to ny 

other person as indor.-ee, convert tin indorsement m blank iuto 
an indorsement, in full , and the liolder doe* not thereby incur 
tlie responsibility of an indorser. 


Effect of indorsement* 


50. The indorsement of a negotiable instrument followed 
by the delivery transfers to the indorsee 
the property therein with tin* right o£ 
further negotiation ; hut the indorsement may, by express 
words, restrict or exclude such right, or ma\ merely constitute 
the indorsee an agent to indorse the instrument, or to receive 
its contents for the indorser or for some other specified person. 


Illustrations. 

B signs the following indorsements on different negotiable instruments 
payable to hearer :— 

(a) “P&f the contents to C only.” 

(b) “Pay € for my use.” 

(c) “Pay C or order for the acount of B.” 

(<f) “The within must be credited to C.” 

These indorsements exclude the r'ght of further negotiation by (\ 

(f) “Pay C.” 

(f) “Pay C v alue in account w ith the Oriental Rank.” 

(g) “Pay the contents to C, being part of the consideration in a certain 
deed of assignment executed by 0 to the in lorser and others.” , 
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These indorsements do not exclude the right of further negotiations 
Iby C. 

51. K\ery hole maker, drawer, payee or indorsee or all of 
. several joint makers, drawers, payees, 

o may nego ia e. indorsees, of a negotiable instrument 
unay. if the negotiability of such instrument lias not been 
restricted or excluded as mentioned in section 50, indorse and 
negotiate the same. 


Explanation .—Nothing in this section enables a maker or 
drawer to indorse or negotiate an instiunient, unless In* is in 
lawful possession or is holder thereof , or enables a payee 
indorse* to indorse or negotiate an instrument, unless he n holder* 
thereof. 


Illustration. 


A bill is drawn payable to A or order. A indorse* it to B Hie indorsement 
not containing the words *‘or order" or any equivalent words. B may 
negotiate the instrument. 


52. The indorse] 

Indorser who excludes 
his own liability or 
makes it conditional. 

upon the happening oi 
may inner happen. 


ot a negotiable instrument ina\, by ex¬ 
press words m tIn indorsement, exclude 
his own liability then on, or make such 
liability or the light ol the indorsee 4 o 
receive the amount due theieon deptud 
a specified event, although such event 


Wherein indorser so excludes his liability and alUruards 
becomes the holder oi the instrument all intermediate indorsers 
are liable to him. 


Hilt*} lotions. 

(a) The indorser of a negotiable instrument signs his name adding the 
words— 

“Without recourse." 

Upon this indorsement he incurs no liability. 

(b) A is the pavee and holder of a negotiable instrument Excluding 
personal liability bv an indorsement “without recourse," be transfers the 
instrument to B. and B indorses it to (\ who indorses it to A. A is not only 
reinstated in his former rights, but lias the rights of an indorsee against 
B and 


Holder deriving title 
from holder in due 
'course. 


53. \ holder of negotiable instru¬ 

ment who derives title from a bolder in 
due course has the rights thereon )f 
that holder in due course. 


54. Sublet to the provisions hereinafter contained as to 
crossed cheque*., a negotiable instru- 
Instrument indorsed men! indorsed in blank is parable to the 
in blank. bearer thereof cv<% .although originally 

payable to order. 
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Ot>. 


Ii a negotiable instrument atkr having 


Conversion of indorse¬ 
ment in blank into 
indorsement in full. 


been indorsed 
m blank is indorsed in lull, the amounfc 
oi it cannot be claimed from tbc* indor¬ 
ser in full, except b\ the person to whom 
it has been indorsed in lull, or by one 
who derives title tlm ugh such person. 

.30. >*o writing on a negotiable instrument m valid for the 

, . , purpose of negotiation it such writing 

of sum due. purports to transfer on!} a part ot the 

amount appearing to be dm on the 
instrument; but, when such amount has been partlv paid, <* 
note to that effect may l^e indorsed on the justninn m. which 
xnav then he nj^otiated inr the balance. 

.37. I'he h gal repres* ntati\e oi a d»censed ]n rs)n can- 

Legal representative " ot . Wf," ><»«*'• ii<li\cn onh a 

cannot by delivery only promissory note, bill ot exchange or 
negotiate instrument cheque pa\abl(* to order and indorsed 
indorsed by deceased. j t> ,| K ( |< 'coused lull not delhrtvd 

38. When a negotiable instrument has he^m io c t or ban 


Instrument obtained 
by lawful means or 
for unlawful consi 
deration. 


been obtained ir<>m any mah* r, acceptor 
or holder thi rent by m*\ius of an ofh nee 
or tram], or for an unlaw till considera¬ 
tion no pow ^or or indorse uh<* 
Haims through ila* person who found o*; 
so obtained tb< in-inumiu U entitled to motive th * amount 


dun thrivon troni such maU« ». acceptor < 
party pri >r to such holdet, milt -s ^ueh 
is, or M»me p*t-on through u h« m In H.dm 
in du course. 

'I in hi .Kb v i 


r !a ider, or iroru am 
or indorsee 
* a bolder thereul 


Intrument acquired 
after dishonour or 
when overdue. 


rher« 




hi- 


i(^ot*al]. 'n>t inriciit. who ha* 
acquired it*«jd‘ioi dishonour, whether by 
]ooi acceptance of non paym< nt, whh 
n >tuv thertof, or after imHiiiu, Inn- 
on!). as against the oth» r panic-. ths 

IMII-Ie] iT : 

In ^ood f ulh ; nd for Con- 
•eeou. - tie h» Ider after 
maturity of a p*n inis^in note or hill 
ot exchange mm..* drawn or accepted 
without consideration tor tin' purpos« oi i nablmg some party 
thereto to raivp monev tlu*reon, may mum rim ainouut of the 
note of bill from am prior part). 

Illustration.' 

The acceptor of a bill of exchange, when he accepted it, deposited with 

tin' drawer certain goo<l> ns a collalcr&lsecurity for tlie payment of the bill 


right 

JVowded that an\ pt r-oti uh< 
salt rat ion 

Accommodation note 
or bill. 
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with power to the drawer to sell the goods amJ apply the prowvvN in 
discharge ol the bill if it mere not paid at maturity. 

The bill not having been paid at maturity, the dramer sold the good** and 
retained the proceeds but indorsed the bill to A. A’s title is subject to the 
'..ime objet tion as draper’s title. 

00. A m goti iblo instrument uiay be negotiated (except 
b\ the maker, drawee or acceptor 

ui ln ffn Ument ne £ otl ~ after maturitv j until pavment or satis- 

.pbie till payment or , ,, v, , 1 

satisfaction, iaction thereof b\ the maker, driwee or 

acceptor at or niter maturity, but not 
alter sunb pnvment oi satibfaction. 


C'lI\I >r ] \A\ V. 

ON PRESENTMENT. 

61. \ bill .)) » vhauge pn.ibU alter bight must it no 

Preuntment for ac- <>r i> ] dco N t-pwilicd th.-r 'in *or 

oeptance |u< fedituieul , hi' presented to the 

drawee then of for acceptance, if be 
can, lit r i e i ^enable starch, be found, b\ a person entitled *o 
demand aeeeptanct, within a reasonable time afte v it is diawn, 
•md in hours on a business day. tn default of such 

pres* mount no partv then to is liable thereon to the person 
ui Jing such oeliUilt. 

If tin driwte can tie d alter leasoriablc search, he jound. 
tin hill js didu>n<mn <1. 

)l flit bid is directed to tb< drawee afc a particular place, 
it muvt In presented at that place; and, if at the dm date 
to’ pn*v( nttiK nt he cannot, affei reasonable standi, bt found 
tin n tie bill is dishonoured. 

WIhu- authorised by agreement or usage, a presentment 
Ibr..u^h tbi post, otlhv In means ol a registered letter is sutfi- 
t*h nt 

' 1»r.)inissor\ nolo, putable at a on-tain period after 

Pmentmmt of pro- ^' ht ’ lm , to the maker 

misery note for sight. » nereor tor sight, (if he e tn, ‘dim* row- 

, . ixyjuUo search, be found) by a person 

entitled to demand payment,' withifc * renewable 
is .made and in business hours on a business day. In d&gm m 
such presentment, no party thereto is liable ‘thereon to the 
person making such default. 
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03. The holder must-, if so required by the drawee of w 

n , bill of exchange presented to him for 

delibertiore * imC ° r acceptance, allow the drawer 1‘ortv- 

eight hours (e*\cluMvt of pul)lie holi¬ 
day to consider whether be will accept it. 

04. Promissory notes, hills of .exchange and cheques must 
be presented for pax ment to the .maker, 
rncnt entmCnt f ° r ^ acceptor or drawn ’thereof respectively, 

bj or efn behalf ol the holder jh herein¬ 
after |>rovided. To default ol such presentment, tin other 
parties thereto are not liable thereon to such holder. 

Where authorized by agreement or Usage . a presentment 
through the \ cst office* by means ol a registered letter is sidle 

cient. 


Presentment for pay¬ 
ment. 


/Are e/*//oa.~ Where a promissory note is payable on de¬ 
mand and is not payable at a spec died place, no presentment 
is necessary in order to charge the maker theieot 


bn. Presentment 

Hours for present 
ment. 

Presentment for pay¬ 
ment of instrument 
payable after date or 
sight. 


[or paynieut must ht uiade dm mg the 
usual boms of holiness, and. d at a 
haukei’s, within hanking boms. 

bb. \ pnauissoi \ not * oi hill of 
exchange made jayahle at a specified 
period after dale or sight tlureon, must 
he »>rese:deil loi jaxment at maturity. 


67. A promisson 

Presentment for pay¬ 
ment of promissory 
note payable by ins¬ 
truments. 

bS \ promissory 

Presentment for pay¬ 
ment of instrument 
payable at specific 

place and not else¬ 
where. 

b ( J. \ promissory 

Instrument payable 
at specified place. 

70. V promissory 

Presentment where 
no exclusive place 
specified. 


note payable by mst hneeu must In 
pres* ntrd for payment on tin* third da' 
alter the dab* fixed lot pa\ment oi ea«*h 
instalment , and non-pay ment ol such 
presentment h *s the saim eftect as non- 
pay liit'nl of a note at a maturity, 
note, hill ol exchange or cheque made, 
drawn or accept el payable at a specific l 
place and not rKewlune miM, in oaKr 
lo eh; rge any party thereto, be picscut- 
ed for payment at that place 
note or bill of exchange, made drawn 
or accepted payable at a specified place* 
must, in order to charge the maker or 
drawer thereof, lx* presented for pay¬ 
ment at that plae< . 

note or hill of exchange' not made pay¬ 
able as mentioned in sections bH and 60, 
must be presented tor pax ment at flu- 
place* of business (if any), or at tho 
usual residence, of 1 lit* maker, drawee 


or acceptor thereof. as the* ease may be. 
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71. 


Presentment when 
maker, &c., has no 
known place of busi¬ 
ness or residence. 


Ii the maker, drawee or acceptor of a negotiable 
instrument has no known place of busi¬ 
ness or fixed residence, and no place 
fs specified in the instrument for 
presentment k»r acceptance or pay¬ 
ment, such presentment ma\ be* made 


to him in prison wheicwr he can be found. 


72. Subject to the provisions ot section 84, a cheque must, 
Presentment of iu order to charge the drawer, be pre¬ 
cheque to charge seated at the bank upon which it «s 

I drawer. drawn he tore the* relation between the 

drawn and bis banker has been alteied to the prejudice ol the 
draw • r. 


7d. \ cheque must, m ordtr to charge am person except 

Presentment of the drawer, be presented witlnn a rei- 

cheque to charge any souable time alter dtlivei \ tluieof bv 

other person. such person. 


7 1 Subject to the |>r<>\ imohs ot Mttion ♦*!. ,* negotiable 
instiument pa\ Me on demand must i>e 
Presentment of ins- j>u‘m nted [or piMlient within a leasOU- 
trument payable on , , . , . .» 

demand aide time aftei it is lectivcd by the 

bolder. 


7 7 j*n sentmenl 

Presentment by or to 
agent representative of 
deceased or assignee 
of insolvent. 

dec I- im! an insolvent 


ioi acceptanct* or payment m,t\ In* made 
t*> the duly authon/ed agent ot the 
dmwei, makcj or ncccptoi as the case 
may be, or where the dwie.ei makei 
oi acceptot has dud, to Iik It*** i repie 
sentative, or, whei\ h< ha^ been 

to Ins assignee. 


7 7Delay m presentment lor «m ptmu e ot paMueiit D 
excused if the delay is caused by oil 
Excuse for delay in eumstancos beu>nd the eoniiol oi the 
L r n« n o™2°. r n? CCeP ' l»*>lcU‘i. and not imjnilal.U to hi- 

tance or payment. . . , 1 

default, misconduct or negligence 

When tie* cause ot delay ceases to opeiate, piosontmud must 
be willun a r< asonnbh time. 


7d \<> presentment tor payment is uecessaiy, and tie* 
instrument is dishonoured at the duo 
When presentment ( |ato for prtsoubneut, in am of the 
unnecessary. follow ing cases •- 

in) if tin* maker, dmwei or acceptor intentionally prevents 
the presentment oi the instrument, or, 

n the instrument being payable at his place oi business, 
he closes such place on a business day during the usual 
business hours, or, 
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li the u>tnmienl being payable -it some other .specihod place, 
nrithi » he nvt ai) person authorized to pay it attend- at suei* 
place buiing the muni business hours, or, 

f <ho in- T n tm iii not bring payable at airy specified place, 
he can o 1 at f t‘t am Mduh be found , 

(b i us agaiiisl any paity sought to he chargtd therewith, 

0 be h u'l nui 1 1 > pu\ notwithstanding non pn sentmeui; 

(c) as agd n-t any part), it uU< r inutvuty, with kn<>u]ed£ev 
that ihe insuumi nt lias not hern presented 

i*e rnalo v a part payment on aejunt of the amount due 
on the instillment, 

ot promise* to |»a\ the amount due thereon in whole or I 
m pan, 

( »■ otln * v» j-< wanes his right to take mlvanuut of any 
n< land in pres< ntnn nt tor payment; 

(d is ajuinst 1b< dt.twer, it the drawei eould not snffet 
<1 »m,» e trim Mm want ot such presentment. 

77 Wla o a hill o» t xehange uccepnd pay abb at speci- 
fu<l t> ‘nk, has La rn duly pre-enn d thero 
Liability of banker j 01 hiUlKUlt Hill dishonour* d it tile 

&”S"wu , n^: „,;Jirna> mrvrt, 

ted for payment ‘ » ’ p-, deals with or delivers b.iejk such 

hill <i v to cause loss to the h >Mer, ho 
n ri »» rn ] m tin |j >Mer Jor such lo^s. 


(TJUMKIl VI. 


OF PAYMENT AND INTEREST. 


7^ Sub]< et t) the provision-, oi section 82, ei nise (r), 

~ ^ }>a\menf ot the irnount du< <»i a pro- 

should be made 'm^nry note, bill ot exchange a* cheque 

must in order to discharge tie maker or 
'vo i .i lx made to tin* holder ot tho instrument. 

7* When iiittre-t at a specified rate is e\pi,--l\ made 

, . , , . pas able on a promissory n >t« or hill of 

specified. • \change luU rest shall be ealrulated at 

the rut* 1 specified, on the .meami of the 
prim n* 1 inoni \ < !u< tlnreou. from the date ot the m-lnmient, 

an'd i i 'It r o r*, I! /.it ion nt such amount, or until Mich date 

dt< v ih. institution of a'-nil to recover such amount as the 
< ’ >UH dbeefs 

s > Vfbei no rate of interest is specified in tin mstni- 
ment, Interest on the amount due 
rlntarc^t^wnen no there >n shall notwithstanding any 
ate 1 ^ 1*1 (‘ment relating to interest between 


ate 
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*u % \ partita to the instrument, be calculated at the rate of six 
n«.r centum per annum, from the date at which the same ought 
to have been paid by the party charged, until tender or reaii- 
/ at ion of the amount mod thereon, or until such date after 
tin institution of a suit to recover such amount as the Court 
dirotts. 

Bspiauation.-- When the party charged is the indorser of 
an instrument, dishonoured i>^ non-payment he is liabh to pay 
mr< re&ti ouh from the time that he receives notice of tie 
dishonour. 

81. Any per-on liable to pay, and called upon In the 
Delivery of inetru- holder tbereoJ to pay, the amount due 

ment on payment or f>n a promissory note, bill oi exchange 

indemnity in ca*e of or cheque is before imminent entitled to 
*° 44 ha\e it shown, and b on payment* 

emnbd to ht\p it delheTed up, to him, or, it the instrument 
~ ) 0 bt or cannot in produced to bo indemnified against any 
eimr (1 im thoreon against him. 


< H UThit VII, 


OF DISCHARGE FROM LIABILITY ON NOTES, 
KILLS AND CHEQUES. 


Dihtharge from Lia- 


82. The maker, acceptor or m- 
d >rser respectively oi a negotiable 
iiistjument is discharged irom liability 
t hereon— 


'j to a holdi i ihereof who cancels such acceptor’s 

by cancellation. 


indorses name with intent to dis- 


fay release. 


hy payment 


charge him, and to all parties claim mg 
undi r such holder ; 

On to a boldei thercot who otherwise discharges such 
maker, acceptor or indorser, and to all 
parties doming title under such holder 
i!Ur notice ol such discharge ; 

(\ ) to all parties thereto, if the instrument is payable 
to bearer, or has been indorsed in bjank, 
and such maker, acceptor or indorser 
makes paynent in due course of the amount due 
thereon. 
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8d. If the holder of a bill of exchange allows the draw tv 
more than forty-eight hours, exclusive 
of public holidays, to cousider whether 
he will accept the same, all previous 
parties not consenting to such allow¬ 
ance are therein discharged from 
liability to such holder. 

81. (1) Where a cheque is not piesented tea' payment 

When cheque not within a reasonable time of its issue, 

duly presented and and the drawer or person on whose ,ie* 

drawer damaged count it is drawn hud the right, at the 

thereby. time when presentment ought t iiaM’ 

been made, as between himsilt and the V^nlver. to haw the 
cheque paid and suffers actual damage through the delax, he 
is discharged to the extent of such damage, that to sax, k» 
.the extent to which such draper or person is a creditor ot t.Uc 
banl.trr to a larger amount than he would base been it such 
cheque had be* n paid. 

t2) In determining what is a reasonable tiun . regaol shall 
be had to the nature ot the instrument, the usam ot tradi and 
of bankers, and the lacts ot tin* particular ease. 

id) The* holder ot tin cheque as to which Mich diuwtr or 
person is so discharged sliall be a creditor, in lieu ot such dr wet 
or person, of such hanker to the extent of such disciae _ and 
entitled to recoxer the amount from him. 


Discharge by allow¬ 
ing drawee more than 
forty-eight hours to 
accept. 


Hhtfil ralionn. 

c A draws a cheque for Its. 1,000, and, when Ike r ticquc oiurhMo 
he ]M*< -ented, has funds at the bank to meet it. The bank fuiN before 
the t heque is presented. The drawer is discharged, but the holdei on 
[iimv against the bank for the amount of the c heque. 

(' A draws a cheque at Tinballa on a bank in CalcuUa, The batik 
fail- adore the che(|ue could be presented in ordimirx cour-s A h 
not (iiv harfted. for he has not suffered actual dnmuge through an; delay 
in pf'-enting the cheque. 

s.V When t\ cheque pax able to ordo purport-, ft' la* in 
dorsed l»\ or on behalf ot the paver. 

Cheque payable tf tllr arawee is disc •barged b\ paxtnent 

>rder r 1 • 

m due course. 


v oA. Where am draft, that is, an order to pay nionri, 
draw n by our office or a bank upon 
another ollice of the same hank lor a 
sum of money payable to order on de¬ 
mand, purports to be* endorsed by or on 
behalf of the payee, the bank is clis- 


Drafts drawn by one 
branch of a bank on 
another payable to 
order. 


charged by payment in due course. 
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* imum.nl to bfci 
m t sent therein 


HO. If the holder of a bill of exchange acquirees m a 
Parti., not conwn- qualified acceptance, or o.u limited iu 

tj^ig discharged by part of the sum mentioned in the bill, 

qualified or limited or xvhieli substitute^ a ditbuem [dace o) 

acceptance. time for payment, 01 which, wliue the 

'Uruwtes me not part nets, is not signed b\ all tin* dniwecN all 
pnvious parties whose const nt is not obtained to Midi accept 
uutv aie discharged as against the holder and those elamiing 
un<lu him unless on notice gi\eu by tin holdet they assent, n 
such acceptance . 

/ ,.ri>l'nuiU(ni —-\n acceptance is qualified— 

(a) where it is conditional, declaring the payment to bti 
dependent on the happening ot an t sent therein 
slated ; 

(/>) w lie) e it undertakes. the paymerit of part ouh of tin 
sum ordei ed to be paid ; 

(< ) when*, no place of payment being *-peeihed on the 
order, it undertake** .the payment at specified 
place, and not otherwise ot tKewheh . or where, 
a place ot payment being spectfh <1 in tin order, 
it imdei takes the pay mutt at sonu otlaa place and 
not ot hi raise or elscwheie ; 

(f/) whcit* it undertakes tin payment at a turn othei thin 
that at which uiulcr the ordei it would be legally 
due. 

^7 \m matenal .ilteration ol a negofiabh mspument 
r . . renders the same \oul as against am 

ilteration. one who is a party thcleto 1 the turn 

of making such alteration and dots not 
cons. i t thueto unites \\ was made in ordei to e i i \ nut the 
co’iniH n intention of the original parties ; 

md any such dieiation, if made b\ an uidoist., dN~ 
.. . , - charges his indoibir from all h ibilitc n» 

him m lespect ot the consider, tioii 
thereof. 

Hie pirn mods of fins seclion aie ‘object to those of 


\m matenal 

f material 


Effect of 
alteration. 


const it tlu i eto link 
cornua n intent u >n ol 
md any such 

Alteration by indor- 


Hie p?o\ninn 
Hons *20 IP, 8f> 1 


i 1 lose of sec- 


11 mm nt *s 


\11 acc i ptor or indorser ot a negotiable iiMumunt is 
bound b\ Iiis acceptance m indorse- 

ingprevious alteration. alt tuition of tin* instinmenl 

HD. "Where* a promissory note, bill 
Payment of instru- of exchange or cheque lias been unite- 
merit on which altera- lia u v al(( , 1V(l 1)ut ( j ops llo( an , )Ca ,. to 

ion is not apparent. , ' . . , 1 

ha\e been so altered, 

)V where a cheque is presented for payment which does not" 
at the time of presentation appear to be crossed or to ba\e bad 
a crossing which has Ixen obliterated, 


Acceptor or indorser 
bound notwithstand¬ 
ing previous alteration. 

Payment of instru¬ 
ment on which altera¬ 
tion is not apparent. 
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pav merit thereof by a person or banker liable to p**y. a,1< * 
paving"the same according to the apparent tenor thereof at tue 
time of pay meot and otherwise in dm course, shall discharge 
such person or banker from all liability thereon ; and such pay** 
anont bhall not be questioned by reason of tbe insti ument kauij 

be,‘II a In red or the cheque crossed. 

00. 11 a hill of exchange union 

lias been negotiated is, at or after 
maturity held by the acceptor in His 
own right, all rights of action 1 hereon 
are extinguished. 


Extinguishment of 
rights of action on bill 
in acceptor ’s hand 


('IIAFTER VIII. 

OF NOTICE OF DISHONOUR 

<U. A lull ot exchange is said to lie dishonoured h\ non- 
eecjoptann when the drawee, m <>no of 
Dishonour by non- SL . wna , .Inuuv, not l,i-iiu.' iMitm-rs, 
accep ance makes deiault lu acceptance upon bring 

lulv nqinud to accept the bill, or win re presentment N 
exercin u uid tin 1 bill is not accepted. 

Win re ihe drawte is mcompetaii to coulract. or tin jcceyi- 
, nee R quabhed, the bill ma\ be treated as dishonour d 

po, A promissory note, bill ot e^diango or cheque is said 
to be dishonoured b\ non-paunent 

a Di menT Ur * ^ ..1 i.hi> a-vptor 

pay ’ (>1 the bill or dn\uv 01 the chi <pie 

TUdk» “ d> l.mlt in paumnl upon la ing dulv requited to p i\ the 
simo. 

0. f> ). W In n ,i |aoin]s^or\ noli , bill nj exchange or cheque 
is dislionoured bv non-acceptance or 

noticeVhould be'given. non-pa.Mn.'iit t|,o holder ih-rool or 

some parts thereto who n mums Ji due 
ths non, must $ri\e notice that the instiament lias been so dis¬ 
honoured to dl other parties whom the holder seeks to make 

sum ralh liable thereon, and sjim one oi smeral parties whom 

he sefRs to make jointly liable thereon. 

Nothing in this station renders it necessary to give notice 
to the m ik, r of the dishonoured promissory note* or the drawee 
or acceptor of the dishonoured bill of exchange or cheque. 

04. Notice of dishonour nri\ be given to u duly authorised 
, . ... . agent of the p» rson to whom it is ie- 

k /nay be given. (\\nvoH to be given, or, where lie lias 

died, to his legal representative, or, 
■where In his he, n declared an insolvent, to his assignee ; may 
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be oral or written; irury, if wiitten, be a*m b\ post, and urn;, 
bb iu any form; but it must inform tin pam t > s*h >m iu 
is giv< n, cither in express terms or be re^bonabh mnmdtiK nt, 
that tho instrument has been dishonoured, and m what Vv.u, 
and that lit' will bo hold liable thereon; and it mna bt gn r u 
within a reasonable time afur dishonour, at the pUc, ot out¬ 
ness or i m ease such parte has no place ut at tin 

residence of the party tor whom it is intended. 

If the notice is duly directed and sent In pn^t and mis 
canies, oich miscarriage does not. render the notice nmdid 


On \ny pnrfv 

Party receiving must 
transmit notice of 
dishonour. 


due linin'* as provided by section 03. 


receiving notice c>t dishonour miM ju 
order to render run prior p <rty liable 
to himself, give notice ot dishoi -nr o 
such party within a ri m~»nabb lime 
unites such parts otlnui^ rr *>i\ 


Agent for present 
rnent. 


0r> When the mstrumrnt is deposit id with an L m t or 
pu*s( ntnicnt, the agent n » TiTirh 1 t< 
the same time lev gi\ u t *< 1 , ‘in 

principal as if lie \\tr< t lu h< Id r auu; 
notice < f dishonour, and the principal is omit], d + 
like p< riod to give notice* of dishonour. 

97. When the pruiv to m bom untie oi disKa or dos 

When party to but lb t .r -O 

whom notice given is patching tin notice igU >i o ” ^ " 

dead. death, the untie* is nu1V< i m 

When notice of die- 98. Notie* oj dish ,r m* - ,e ^ 

honour is unnecessary* —~ 


a) when it is dispensed v itli b\ the | ar 4 v umthu 
than. to; 

h) in order to charge the drawer wlnn In ’ »•* eomvr r 
manded payment ; 

t) vthen the party charged could not Mifhr i auag he 
u ant of not ice , 

*1) when the party entitled to notice o nno i :ui dti * 
search be found or tho partv bo uni t v ji\r mtie* 
is, for any otlut mason, urabh v rl flmm an,, faub 
of his own t > r i\< if : 

e) to charge the di iw*n wlnn the aectptr* i-, al** * 
drawer; 

(f) in the cns t of a promissory nob' which is not u g> 
tiablc; 


(g) when the purt \ t milled to notice, knowin r tho facts 
promises i: conditionally to pay the amount due 
on the instrument. 
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CllAPTKR IX. 


OF NOTING AND PROTEST. 


Protest. 


Protest for better 
security. 


00. When a promissory note or bill of ixehange has been 
. dishonoured by non-acceptance or non- 

Noting. payment, the holder may cause such 

lislionour 10 be noted In a notary public upon the instrument, 
>r upon a papi v attached thereto, or partly upon each. 

S-ucb note must be made within a reasonable time after 
dishonour, and must specify the date oi dishonour, the reasons, 
it .my, assigned tor such dishonour, or, if the instrument has 
not been expressly dishonoured, tile reason why the holder 
mats it as dishonoured, and the notun's charts. 

100 When a promissory note or bill of exchange has 
Protest been dishonoured by non-aeeept mice nr 

non-payment, tht holder may, within 
i reasonable time, cause such dishonour to hi' noti d and Certi- 
1 m d by a notary public. Such certificate is called a piolist. 

When tin* ae(*eptor of a bill of exchange has become iu- 
_ , . . solvent, or his credit hits been publicly 

lecurity impeached, before the maturity <>l the 

bill, tin' bolder may, within a reason¬ 
able time. eatjM a notary public to demand better stcmity of 
the acceptor, and <>n its bung refused may, within a reasonable 
lime, cau-e such tacts to lie noted and certified a- afoiVsjjd. 
Such certiticate is called a protest for bitter security. 

_ , 101. \ protest under si etion 100 

Contents of protest. _ , - 

r must contain— 

(aj eitln r tin* instrument itsell, or a literal transcupt oi 
tin instrument and of everything written >r 
piinted thereupon ; 

(7i) the name of the person for whom and against whom 
the instrument has been protested; 

(r) a statement that payment or acceptance, <a l»t ttei* 
eeuritv, as the ease may be, has been dem unit'd 
of such person by the notary public; the teiuh d 
hi- answer, if any, or a statement that lie nave 
no answer, or that he could not be found , 

(d) when the note or bill lias been dishonour* <1 the 
place and time of dishonour, and, wlun belter 
security lias been refused, the place and time of 
lefusal; 

(V) the subscription of the notary public mahiuj; flic 
prof est; 

(f) iri the event of an acceptance for honour or of u pay¬ 
ment for honour, the name of the person by whom. 
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of the person for whom, and the maimer in which, 
such acceptance or payment was offerea and 
effect ed. * 

A not my public nun make the demand meiitiohed in 
clause (c) ot this section either in person or by his clerk or, 
where authorised by agreement or usage, by registered letter, 
J02. W hen a promissory note* or bill of exchange is re- 
.. ^ (piired b\ law to be protested, notice 

n\ sue)) protest must he given instead 
ol notice of dishonour, in the same manmr and subject to the 
same conditions; but the notice may be given by the notary 
public; who makes the protest. 

exchange drawn payable at some other 
place than the place mentioned as the 
residence of the drawee, and which are 
dishonoured b\ non-acceptance*, may. 
without further presentment t«» the 
drawee, he pi nested for nmi-payment in the place speeded for 
paxment. uni'*-'* paid bet on* or at maturity. 

ucu bills ot exchange must lx* protested i*»r dis- 
bouour when such protest is required 
b\ the law of the place where tluv are 
draw n. 

purposes of this Act, where a bill or 
note i- required to be protested within 
a specified time n> before sonu further 
proreeding is taken, it is sufficient that 
tlie b 11 li,e been noted for protest before ill* 1 expiration of the 
specified time m* tie* taking of the proceeding; and the t >nnal 
protest nun, lx extended at any time thereafter as of tie date 
f the noting. 


103. All bills of 

Protest for non-pay¬ 
ment after dishonour 
-by non-acceptance. 


1 < M. k 


Protest of foreign 
bills 

MIA. T\>r the 

When noting equi¬ 
valent to protest. 


CHAPTER X. 


OF REASONABLE TIME. 


TO.-). In iMormiiiinj? what is a reasonable time for pr- <<mt- 

Reaconable time. f ° r f < ?e P t f'* ? T P*S™**\' J* 

giving notice of dishonour nnd for 

notinc, re card shall be had to the nature of the instrument and 
the usual course of dealing with respect to similar instruments; 
■'and. in calculating such time, public holidays shajl be excluded. 
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K\>. If tlit* bolder find the party to whom notice of dis 
honour is given carry on busings or 
Reasonable time qI live (as the case may be) in difhnui 
honour. place-s, such notice is given withm a 

reasonable time if it is despatched by 
the next post or on the day next after the day of dishonour. 

If the said parties carry on business or live in the s.anc 
place, such notice, is given within a reasonable time iT it <> 
despatched in time to reach its destination on the day next ain-»" 
the dav of dishonour. 

107. A party receiving ttoflee of dishonour, who s^«k-« L 
Reasonable time for enforce* his right against a prior r»am 
tr* nr milting such transmits the notice within a reason M« 
notic * time if he transmits it within fL sae t 

tune after its leceipt as he would have had to give notice if L' 
had been the holder. 


CIIAPTEK XT. 

OF ACCEPTANCE AND PAYMENT FOR HONOUR 
AND REFERENCE IN CASE OF NEED 


108. When a bill of exchange Ins be**u noted a proh 

tor non-am ptaruv or * r b* 

hon^r security , any not bou: a j> 

already liable tie reon mre, aAh 
eonserrt of the holder, by writing on ilu* bill, acc* pi th s, 
for the honour of any party then ro. 

109. A person desiring to acu pi for honcm nun 

__ . t writing on tla bill imd-r \ n » 


How acceptance for , , , , 

honour mu>t be made. flfK.-Iart- that ><• -Wfepta >uid.-r pru»- 

the prolfslei b>ll 1«»r tfm r no nr •* * 
draw* r or of a particular indorse r whom la names f r .eir, 
lor honour. 

110. \\ Ik r»* the aec > r i ih i 

Acceptance not apect- not t vpri ss t r ^hosc honoui it h T'i 

honour itU made° * C i fc ^11 bt ' d ^ l ‘ ud to bc V J “ f, ’ r ' 

honour of ihe drawer. 

113. An acceptor for honour binds himself to all part 
T . , # subsequent to the parhv for wh^ 

teS™iS',“'‘ C " P '" l™o» h- "■■■■-pis to pay 

of the bill if the drawee do Lot, a 


f ying for w h o 8 e 
honour it is made. 


Liability of acceptor 
for honour. 


such party and all prior parties tire liable in their rvspectne 
capacities to compensate the acceptor for honour for nil less or 
damage sustained by him in consequence of such acceptance 
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But an acceptor for honour is not liable to the holder of the 
bill unless it is presented (or in case the address given by such 
acceptor on the bill is a place other than the place where the bill 
is made payable), forwarded for presentment, not later than the 
day next after the day of its maturity. 

112. An acceptor for honour cannot he charged unless the 

bill has at its maturity been presented 
Whan acceptor for to the drawee for payment, and has 

^onour may ec arg- been dishonoured bv him, and noted or 

protested for such dishonour. 

113. When a bill of exchange has been noted or protested 

_ . , for non-payment, am person mav pay 

Payment for honour. ^ ^ mp ^ ^ houour of anyparty 

liable, to pav the same, provided that the person so paying or 
his agent in that behalf has previously declared before a notary 
public the party for whose honour he pays, and that such dec¬ 
laration lias been recorded by such notary public. 

114. Anv person so paying is entitled to all the rights, in 

respect of the bill, of the holder at the 
Right of payer for time of such payment, and may recover 
onour ‘ from the party for whose honour he 

pays all sums so paid, with interest thereon and with all 
expenses properly incurred in making such payment. 

115. Where a draw ee in case of need is named in a bill 

of exchange, or in any indorsement 
Drawee in caae of thereon, the bill is not dishonoured 
need until it has been dishonoured by such 

drawee. 

Acceptance and pav- 11G. A drawee in case of need mav 

ment without protest. aecep , and pav the bill of exchange 

without previous protest. 


CHAPTER XTI. 

OF COMPENSATION. 

117. The compensation payable ip ca«-e of dishonour of a 
promissory note, bill of exchange or 
•ation ” t0compen ' cheque, by any party liable, to the 
, holder or any indorsee shall be detel- 
minded by the following rules;— . 

(a) the holder is entitled to the amount due upon the 
instrument, together with the expenses properljj 
incurred in presenting, noting and protesting it; 

40 
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(b) when the person charged resides at a* place different? 
from that at which the instrument was payable, 
the holder is entitled to receive such sum at jthd 
current rate ot exchange between the two places; 
(rj an indorser who, being liable, has paid the amount 
due on the same is entitled to the amount ho paid 
with interest at six per centum per annum from 
the date of payment until tender or realization 
thereof, together with all expenses caused by tfra 
dishonour and payment; 

(d) when the person charged and such mdor-.tr jeside at 
different places, the indorser is entitled to receive 
such sum at the current rate o. exchange between 
i he two places; 

(fj the party entitled to compensation m«y draw a bill 
upon the party liable to compensate him, payable 
at sight or on demand, for the amount flue to 
him, together with all expenses properly incurred 
by him. Such bill must be aecxmip mi d by the 
instrument dishonoured and the protest the n of tii 
any). If such bill is dishonoured, the parly dis¬ 
honouring the same is liable to mate e ♦inpensa- 
tion thereof in the same manner as m the f-aso of 
the original bill. 


CHAPTEIt XIII. 


SPECIAL RULES OF EVIDENCE. 


Presumption as to 
negotiable instru¬ 
ment 


118. Until the contrary is i r oved, 
the following presumptions M^jI be 
made:— 

(a) that every negotiable instrument was made or o r awu 

- . for consideration, and that ex ry suclx 

orconsiaratton ; instrument, when it has b<*cn accented, 

indoised, negotiated or transff;rred, was accepted, 
indorsed, negotiated or transferred lor considera¬ 
tion; 

(b) that every negotiable instrument bearing a daft was 

as to date; made or drawn on such date, 


{c) that every accepted bill of exchange was accepted 
as to time of accep- within a reasonable time after it s date 
» and before its maturity; 

( d ) that every transfer of a negotiable instrument was 
as to time of transfer * made before its maturity; 
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(c) that, tho indorsements appearing upon a negotiable 
as to order of indorse- instrument were made in the order in 


that holder is 
holder in due course 


ment ; v* hich they appear thereon; 

(/} that a lost promissory note, bill of exchange 0E 
as to stamp cheque was duly stamped; 

(g) that the holder of a negotiable instrument is a holder 
in due course: Provided that where 

holder in dLe'cou'rw * thf ' instrument has bwn obtained from 

its lawful owner, or from any person in 
lawful custody thereof by mums of an offence or 
fraud, or 1ms been obtained from the maker on 
acceptor thereof by means of an offence or fraud, 
or for unlawful consideration the burthen of prov¬ 
ing that the holder is a holder in due course lies 
upon him. 

119. In a suit upon an instrument which has been dis¬ 
honoured, the Court shall, on proof of 
Presumption on the protest, presume the fact of dis¬ 
proof of protest. honour, unless and until such fact is 

disproved. 

1*20. No maker of a promissory note, and no drawer of a 
bill of exchange or cheque, and no 
Estoppel. . against accentor of a bill of exchange for the 

dir y y of S inItmmlnt ah ’ honour of the draw or shall, in a suit 

thereon by a holder in due course, be 
permitted to deny the validity of fho instrument as originally 
lundc or drawn. 

121. ><o maker of a promissory note and no acceptor of a 

bill of exchange payable to order shall, 
Estoppel against j n a su jf thereon h\ a holder in duo 

JyeTto indorse * ° COUrse ; be pen ait ted to deny the 

payee's capacit;, at the date* of Hub 
not* or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in a 

Estoppel a g a i n S t suit thereon hy a subsequent holder, 

denying signature or be permitted to deny the signature or 

capacity of prior capacity to contract td any prior party 
party * to the instrument. 


Presumption 
proof of protest 


Estoppel against 
•denying original vali¬ 
dity of instrument. 


Estoppel against 
denying capacity of 
payee to indorse. 
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(1LWTKR XIV. 


OF CROSSED CHEQUES. 


Cheque crossed 
specially. 


323. Wheie a cheque bears across its face an additicm 
. ot the words “and company’* or any 

rally 4 * 140 CrOMe abbreviation thereof, between two 

parallel transverse lines, or of two 
parallel transverse lines simply, either with or without the wolds 
“not negotiable/* that addition shall be deemed a crossing, ami 
the cheque slndl be detuned to be crossed generally. 

32-1. Whue a cheque bears across its face an addition of 
r . the name of a banker, either with or 

specially 80 without, the words “not negotiable/' 

that addition shall be deemed a cioss- 
mg, and the claque shall be deemed to be crossed specially, uxl 
to be crossed to that banket. 

123. Where a cheque is uncrossed. 
Crossing after issue. tile bolder may cross it geneially or 
specially. 

Where a cheque is ciossed geneially, the holder may emss 
it specially'. 

Win n* a cheque is crossed eeivially or specially, the holder 
may add the words “not negotiable/' 

Where a cheque is crossed specialh, the banht r to whom 
it is crossed may again eioss it specially to another banker, his 
agent, for collection. 

126. Win re a cheque is ciossed 
Payment of cheque generally, the banker on whom it is 

crossed generally. drawn shall not pay it otherwise than 

• to banker. 

Whcie a cheque is crossed specially, the* banker on whom 
0 . , , it is drawn shall not pay it otherwise 

crossed. than t0 banker to whom it is 

crossed, or bis agent for collection. 

327. Where a cheque is crossed specially to more than one 

hanker, eveept when crossed to m 
Payment of cheque agent for the purpose of collection, the 

than once. banker on whom it is drawn shall 

lefuse pay mt nt thereof. 

328. Where the banker on whom a crossed cheque is 

Payment in due drawn lias paid the same in due course, 

course of crossed the banker paying the cheque, and (in 

cheque. case such cheque has come to the hands 

of the payee) the drawer thereof, '•hall respectively be entitled 
to the same rights, and be placed m the same position in all 


Payment of cheque 
crossed generally. 


Payment of cheque 
crossed. 


Payment of cheque 
crossed specially more 
than once. 

328. Where the 

Payment in due 
course of crossed 
cheque. 
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^respects, as they Mould respectively be entitled to and placed 
in if the amount of the cheque had been paid to and received 
by the true owner thereof. 

320. Any banker pacing a cheque crossed generally other¬ 
wise than to *i ua her, or a cheque 
Payment of crossed crossed specially otherwise than to th© 
course* ° Ut °* dUC banker to whom the same is crossed, or 

his agent for collet' on, being a banker, 
shall be liable to the true owner of the deque lor any loss bo 
may sustain owing to the cheque having s -cn so paid. 

130. A person tnkmg a cheque i ossed generally or 

, . specially, bearing jn either case the 

e tile'-" ng n0t "<>r<ls ‘‘not shall not, have. 

n g ° 1 and si mil not be mn&ble of giving a 

better title to the cheque than that which ibe person from whom 
he took it had. ^ 

131. A banker who has in good faith and without negli¬ 
gence received pay 1 lent for a customer 
ot a cheque* cessed generally or 
specially to In^ht" shall not, in ease 
the title to the eh* proves defective, 

tht tme owner or u cheque by reason 


Non-liability of ban¬ 
ker receiving pay¬ 
ment of cheque. 


incur any liability to 
only of having leceived such payment. 

7 1'Vphniahou —\ h inker leeeues puvuent of a crossed 
< heque lor a customer wit Inn the meaning of this section not- 
w itiistanding that he credit*- Ins customer’s account wutli the 
unount of flic cheque before waiving nay moot thereof. 


t ii Ai v i j;u W. 

OF HILLS IN SETS. 

33/2. Bills of exchange may he drawn in rnrts, eacli part 
"Set of bills being numbeied ml containing a pro- 

unon that it ^b. d continue pn\able 
muIv so long a-, the olheis remain unpaid. Al 1 the parts together 
make a set , but the whole self constitutes ^""dy one bill, and is 
extinguished when one ol the parts, d a m partite bill, would he 
' extinguished. 

Perception ~~ W lion a person accepts <r indorses different 
parts of tho hill in favour of different persons, he and the 
subsequent indorsers of each part are Jiablt on such part as if it 
ere a separate bill. 
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133. 


Holder of first ac¬ 
quired part entitled 
to all. 


As between holders in due course of different parts 
ol the same set he who first acquired 
title to his part is entitled to the other 
parts and the money represented by tlm 
b til. 


CHAPTER XVI. 

OF INTERNATIONAL LAW. 


the 


134. In the absence of a contract to the contrary, ..... 

liability of the maker or drawer of a 
foreign promissory note, bill of ex¬ 
change or cheque is regulated in all 
essential matters by the law of the 
place where he made the instrument, 
and the respective liabilities of the acceptor and indorsor bj 
the law' of the place where the instrument is made pavabie. 


Law governing liabi¬ 
lity of maker, acceptor 
or indorser of foreign 
instrument. 


711 u*l ration. 


A bill of exchange was drawn by A m California, where the rateol interest 
h 25 per cent., and aceeptedb> B, payable in Washington, where tbe rate 
of interest is 6 per cent. The bill is indorsed m British India, and is 
dishonoured. An action on the bill is brought against B in Bril ish India 
He is liable to pay injures! at the rate of 0 per cent only, but, if \ is charged 
as drawer, A is liable to pa} interest at the rate of 25 per rent. 


135, Where a promissory note, bill of exchange or cheque* 
' is made pa\abl< in a ditioivnt place 

Law of place of pay- from that m which it is made or in- 
honour s ° verng dor&od, the* law ol the place where it is 

made payable determines what eon 
stituies dishonour and wild notice ol dishonour is sufficient. 


JVusi ration. 

\ bill of exchange drawn and indorsed m British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be pro¬ 
tested lor such dishonour, and gives notice thereof in aecoi dance with 
the law of France, though not in accordance with the rules herein con¬ 
tained in respect of bills which are not foreign. The notice is sufficient 

136. If a negotiable instrument is made, drawn, accepted' 
or indorsed out of British India, but 
Instrument made. j n accordance with the law r of British 

lndia OU but°in ."cor- Iudi f> th « allCfc , that "S™.- 

dance with its law. merit evidenced by such instrument is 

invalid according *to the law' of the 
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-country wherein it was entered into does not nvalidate any 
subsequent acceptance or indorsement made thereon m British 
India. 

137 ., The Haw ot any foreign country regarding promissory 
notes, bills of exchange and cheques 
Presumption u to shall be presumed to be the same as 
foreign law. that of British India, unless and until 

the contrary is proved 


•*/ 


CHAPTER XVII. 


Power to appoint 
notaries public. 


NOTARIES PUBLIC. 

138. The Central Government may, from time to time, 
by notification m the mI Gazette, 
appoint any person, r y r.&rnt or by 
virtue ot his ofbi e, go b*» a notary 

public under this Act and to exercise his function* as such 
within any local area, and miy, by like notification, remove 
liom office any notary public appointed under tbn Ac t. 

139. The Central Government may, from mn to time, by 

notification in the official G make 

rules consistent with tba* A*"t ior the 
mndance and coitrol ci notaries public 

appointed under this Act, and may, by such rules umonc, other 
matters), fi\ the tees payable to such no^nes. 


Power to make rules 
for notaries public. 


SCHEDULE. 

[Enactments repealed J 

lit pealed by the Repealing and Amending Aei 1891 
(XII of 1891). 
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